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It  may  be  a  necessary  infonnation  to  futurei  though  not  so  to  pre*- 
sent  readers,  that  the  decrees  towards  the  close  of  this  Volume,  bearing 
date  the  24th  May^  1792,  were  not  pronounced  publicly  in  Court  with 
the  grounds  of  adjudication,  but  sent  down  in  writing  to  the  Register's 
Office,  from  whose  minute-Book  they  are  here  extracted  (except  the 
common  and  usual  directions)  with  the  reasons  where  the  same  were 
given :  where  they  were  not,  they  may  generally,  in  some  degree  at 
least,  be  gathered  from  the  state  dT  the  cases,  the  arguments  of  counsel, 
or  authorities  cited  by  them,  or  the  ideas  thrown  out  at  the  hearing  by 
the  Lord  Chancellor,  which  are  for  that  purpose  as  amply  stated  a& 
the  Reporter's  original  notes  would  permit. 


Ifob  S5|  Gftat  Shire  LatUy  near  LmcMi  Inn, 
IK  November,  1792. 


CASES 


ARGUED  AKD  DETERMINED 


IN 


THE  COURT  OF  CHANCERY. 


SITTINGS    BEFORE 

MICHAELMAS  TERM, 

30  Geo.  3.  1789, 


Ed^ta&d  Lord  Thurlow,  Lord  High  Chancellor.  S!r  Richard 
Pepper  Ardbn,  Knt.  Master  of  the  Rolls.  Sir  Archibald  Mac- 
don  ald,  Knt.  Attomey  General,     Sir  John  Scott,  Knt,  Solicitor 

General, 

[Fide  Cooke, 

— ■*—  B.  L.  181,  &c. 

(GChed.)] 

JJncoMt  Inn 

Ex  parte  Smith  in  the  Matter  of  Lewis  and  Potter.  BaU^  Nay,  S. 

1789. 

nPHIS  petition  prayed  that  a  debt  proved  by  Sir  James  Esdaile  and  Co.  Where  the 
-"■    under  the  commission  against  2>tcf5  and  Potter y  on  certain  notes  jJJjJ^^T^^* 
and  bills,  which  had  been  indorsed  by  the  bankrupts,  might  be  expunged,  become  UiS? 
on  account  of  the  holders  having,  since  the  proof  of  the  debt,  discharged  ^p^^  ^j  ^^ 
the  acceptors  of  the  bills  and  drawers  of  the  notes,  without  notice  to  the  holder  proves 
indorsers  or  their  assignees.     The  first  note  which  was  included  in  the  the  amount  of 
prayer  of  this  petition,  was  a  promissory  note  made  by  Barber  to  Povoellf  ^j*  *^**'  under 
and  endorsed  by  Powell  to  Lewis  and  Potter,  who  having  [♦]  occasion  ^^*^^^|JJJ^» 
to  discount  it,  endorsed  it  to  Esdaile  and  Co.     Lewis  and  Potter  became  compounds  it 
bankrupts  before  the  note  became  due.     The  note  not  being  honoured  and  discharges 
when  it  fell  due,  Sir  James  Esdaile  and  Co.  proved  the  amount  in  Juney  the  acceptor 
1788,  under  the  commission  against  Lewis  nnd  Potter  ;  after  which  they  without  nodce 
proceeded  at  law  against  i?ar^^r  and  Powell,  to  judgment;  and,  then,  ^theJ^^I^ 
there  harinc  been  a  proposition  on  the  part  oi'  Barber  to  pay  1.5^.  in  the  he  thereby  also' 
pound  to  ali*Ms  creditors,  in  full  discharge  of  their  debts,  Esdaile  and  Co.  discharges  the  . 
accepted  the  same,  and  gave  a  full  discharge  to  'Barber  for  the  amount  indorser's 

of  this  note,  without  the  consent  or  privity  of  the  assignees  of  Lewis  and  ^t»te,  and 
P-.  r        /  b  -  the  proof  of  his 

.     '"'^*  debt  must  be  expunged.(l) 

C*2] 
(l)  In  these  mercantile  securities  the  parties  are  liable  as  jtrindpais  and  syrettes  in  the 
onier  that  they  stand;  and,  of  course,  the  rule  prevailing,  tliat  a  discharge  or  time  given 
to  any  surety  shall  be  a  discharge  of  tfie  principal,  is  peculiarly  applicable  to  such  instru- 
ments. See  Bailey  on  Bills  of  Exchange,  152.  and  the  notes  (ed.  1813).  Chittyon 
ditto,  S99,  &C.,  who  refers  to  most  of  the  material  authorities ;  amongbt  which,  vide  £!» 
parte  Cifbrdy  6  Ves.  805.  807,  &c.  Vide  ibid,  ctianh  To-l. ;  and  sec  Aisbet  v.  SnUih, 
mOoh  2  voL  579.  and  the  Editor's  notes;  and  Cooke's  B.  L.  181,  &c.  (6th  ed.) 

Vol.  III«  B  Ag^iust 


§ 


CA9fiS'<AHGtfl1>  1KD<  DcrBKAH KED 


^^^alnlrt'thd^petitidnv  it  was  saidv  th&t  the  rule^  ^hieb  preirailed  where 
ti1cy^dr&WQ/-or  indotserd  were  Bolvent,  could  not  prevail  where  the  tap 
^^ler'wagia'bankrupt:  the  meaning  of  that  rule,  which  reqtiirea  irnnidA 
diaCt^'fiotiGe^to  be  giveii  to  the  drawer,  was  that  the  drawer,  upon  taking 
ck^^^tH^tnllvmSght  recover  from  the  acceptor  the  amount  of  thofe  effecti^ 
r  ^4  -^  faStt(!tpod^d  to  be  in  his  hands,  in  respect  of  which  the  bill  was  drawn ;  andi 
^    '  io^i'ih  the  cafie  of  a-  promissory  note,  where  the  drawer  did  not  pay  at 

ibW'flmc;' notice  was  required  to  be  given  to  the  indorser,  in  order  that 
ft^  may^ake  it  up  and  recover  over  against  the  drawer;  and  the  eofi- 
!s^quenc^  is«  that  if  the  holder  of  the  note  or  bill^  instead  of  giving  notice 
to  ithte  drawer  or  indorser,  will  compound  with  the  itcceptor  of  the  bill  or 
^iMftker  of  the  note,  and  discharge  him  in  respect  thereof,  he  precludes 
th^  drawer  or  indorser  of  this  advantage;  and,  therefore,  shall  not  aften- 
waf ds  call  upon  them  for  payment.  But  where  the  indorser  is  a  bank- 
nipt,  as  in  the  present  case,  such  notice  cannot  be  necessary ;  nor  can  it 
be  necessary  to  have  the  consent  of  the  assignees  to  accept  a  compo- 
sition, when  it  appears  to  be  a  hondjide  transaction ;  for  the  indorser 
being  bankrupt,  it  is  impossible  he  should  take  up  the  note  himself,  which 
is  the  only  reason  of  the  notice  being  necessary.  It  would  be  a  very 
unreasonable  rule  whicli  required  the  holder  of  a  oill  or  a  note  to  accept, 
at  his  peri>,  a  fair  composition  from  the  acceptor^  which  was  the  best 
that  his  circumstances  would  allows  and  which  was  made  upon  a  full 
investigation  of  his  aifl^rs  -^  that,  if  any  fraud  appeared  in  the  particular 
transaction,'  a4id,  that;  in  iact,  tlie  composition  taken  was  not  the  best 
bargain  that  t^e  holder  .could  make^  this  would  be  an  answer  in  the 
partfcttlarcase;  bet  that  the  general  rale,  as  between  solvent  persons, 
ought  not  to  apply  generally,  where  the  party  to  whom  notice  was  ex- 
pected to  be  given  was  bankrupt, 
r  ♦S  1  [*]Lord  Chancellor, — I  have  before  decided  that  the  doctrine  of  notice, 

^  whicfi  holds  amongst  solvent  persons,  does  not  apply  as  between  bank- 

rupt ej»tates :  but,  here,  the  indorser  only  was  bankrupt,  the  maker  and 
the  payer  of  the  note  were  not.  .  The  debt,  proved  by  ^ir  James  Esdaile, 
was  undoubtedly  well  proved  at  the  time,  and  the  question  is,  whether 
the  subsequent  conduct  of  the  creditor  has  destroyed  that  interest  which 
"Re'^acquired  by  such  proof.    By  the  composition  which  he  has  made  with 
the  drawer  of  the  note,  which  goes  to  the  length  of  discharging  of  the 
drawer,  he,  certainly,  has  prevented  tjie  ass^nee  of  the  indorser  from 
coming  on  the  drawer  of  the  note  for  payment  of  what  his  estate  shall 
pay  in  consequence  of  the  proof;  and  yet,  on  the  other  hand,  it  does 
seem  a  strong  thing  to  say,  that  where  there  are  many  names  on  a  bill, 
one  of  whom  is  insolvent,  though  not  bankrupt,  and  the  other  bankrupt, 
and  the  holder  proves  under  all  the  commissions,  and  then  makes  a  com- 
bcv>7!./{,Ji  'J  e .       position,  bondjidcy  with  the  insolvent  person,  and  obtains  from  him  all 
1k)i  t.  {-      '      ^^*'  ^®  possibfy  can,  that  ht^  shall,  thereby,  be  deprived  of  the  benefit 
'      of  all  the  provision  made  by  him  under  the  commissions  against  the 
A  h  ot  / :.^'j)M  (       ^thei-'  paftres  Who  stood  on  the  bill  posterior  to  the  party  compom^ikl 
J^^Z  ;J;,;'      with.     A'^d  I  am  well  satisfied,  in  this  case,  Sir  James  EsdaUe  did*  in 
o?K..  ni  !^Ij^.It-    ' 'facti  matefetlie  bfest  terms  he  could  with  the  drawier  of  jhe  note  by 

-*dcif»j  '-J 
»♦>  ,-iiforv/.  ; 

ij.v,  jisj ntf.t    1  f^^^. ghrittjij  notice' to  the  assignees 

.<.,«l^"V^,'l    1''       the  justice  of  this  particular  case,  if  it  stood  alone,  would  not  require 

bsijiiov  j.i.ii]'.o>i  WO  to  expunge  this  debt,    Ihe  case  maqe  does  not  mipute  ahy  rrana  to 

?;)i^:.-.'tfie>  transaction  of  this  composition  v  but,  on.  ihe  contrary,  th^-hplj^rs 

used  all  their  diligence  at  law  against  the  drawer  of  the  note  and  the 

oop^yer,  and  then  made  the  best  terms  they  could  with  t^e  acceptor; 

xd-rthcHiglvai  the  saiXKe  time,  ti)ey  have  gone  tck  the  extent  of  acquitting  him 

altogether  in  resp«<ef  oC'the^mrte.    Hovrever^^Wthatever^^nay  bo  Hm  uif- 

^Iqb  k'  d  cumstances 


'\ 


aif'TVimOoURT  OlCHAKOBRr. 


evsasftabeestilikficifraienc  case^  IthnUc^  in  point  of  preoedral,  ttmay  be 
dwigdfoiabtb/saji^y  tiiatefter.fiucli  jmacquiUaU  the  liolderiinay  fesort^tn 
th0iitn(ipm9i(^srettalia<«  /lit  Wj  certamly^  .open  to  thtfl  sort  of.  fraudi  ,tha|t 
^dMRDthe^hoIdeV'SciBsthatt  in  one  way  or  other,  he  b  sure  of.hW.^OA^Jn 
tbe.lieuna^Jie  may. &vouir  an  acceptor,  at  the  expence of  amia^daiK^t 
lfyijtoaipo«idiDg.tnth;the  acceptor  for  juat  so  much  as  he  conceii^eAfiyril 
he  ihi^  daficieiicy  iindjsr  the  indorser's  commission.  lo  [*]  tliis  vievr*  it^  m^y 
faea  ddn^rou9i precedent:  and  I  cure  this  dan^r  by  saying,  genevaUyw 
tihat  tliie  holder:  o€ paper  shall  not  compound  with  the  prior  names  on  tl^ 
iiiliv^u^  with  the.  consent  of  the  assignees  of  the  posterior  party^< ,  i^nd 
it  Si  !nol  an  aoawer  toaay^  that  if  any  fraud  is  practised  in  the  compor 
mtioiH  that  shall  take  it  out  of  the  general  rule.  It  is  much  better,  .9Ad 
more  eoovenient  inpracticey  to  have  a  precise  rule  to  go  by  ;  and  justice 
vill»  in  geaecalt  be  better  done  to  all  parties.  It  is  not  that  notice  ia 
atrictly  oecessary ;  but  I  go  upon  this,  the  debt  is  well  proved  agaipst 
Uie  iadorsers  estate ;  this  gives  his  assignees  a  right  of  action  t^ainst 
the  acoeptor»  or  drawer>  for  the  amount  paid  out  of  the  indorser's  estate: 
but  tliifl  right  is  cut  away  by  the  composition  and  discharge  given  to  the 
acceptor  by.tba  holder.—  Therefore  it  is  better  to  say,  let  the  asstgneea 
ekber  take  the  whole,  or  permit  the  holder  to  make  the  most  of  it  he 
can  against  the.  acceptor.  I  think  therefore  the  debt  must  be  expunged. 
A  few  days  afterwards  thia  case  was  mentioned  again ;  when  hia  L^rd- 
ahip  said,  he  had  considered  it  a  good  deal,  and  had  conversed  on  the 
-aubject  with  some  of  the  judges,  and  he  was  satisfied  that  the  holder 
ouust  ge^  the  consent  of  the  amgnees  of  the  indorser  (2)  before  they  can 
diaohtfge  the  acceptor  without  discharging  the  indorser's  estate  at  the 
time.(S) 


,  .(2)  l49rd.  SHeidaU*^  MS.  notes  obsenre  here,  that  it  seems  such  coneeot  ctnnot  be 
giveo  without  the  prerious  coucurrence  of  the  creditors  at  a  general  meetingi  under  the 
sta£.  5  Geo.  2. 

(5)   ficZff  also  Ex  parte  Smith,  S.  P.  in  the  same  bankruptcy,  stated  Co.  B.  L.  185. 
(6lh  ed«)  rt  note  (!)  aniea. 


§ 


^m- 


[H] 


«ie 


SBESE! 


[•]  MICHAELMAS  TERM, 
30  Geo.  3.  1789. 


[•5] 


MojLESWOUTH  asaimt  MoL£SWO&TIi« 


[S.  C.  Retersed 
on  re-hearing, 
post.  4  vol.  408.] 


a 


/^IIHE  Honourable  Coote  Mokiworth  made  his  will>  dated  Ist  October,  Lecacy  to  a  fe. 
•1     17%r  i*nd,  thereby,  gave  to  Richard  Malesworth  \  saxd.  Nalhcmiel  m&infeni, 
mJV^icM^i  their  heirs,   executors,  administrators,  and  assig9S|  all  his  ^JI^^]^*^ 

|8uag!ea;<  lands,  tenements,  and  hereditaments^  goods,  pl^te,  noort-  ^f^^Si-*'' **** 
^  jea^.Ac«  real  and  personal,  upon  trust  to  raise  an4  pay  such  sums  .of  haviour,  or 
jfkKteeyr^'they)  from  time  to  time,  should  thi^k  proper,  tot  the  comfort-  marriage  with. 
mii'.->.T    1.-,     -■;:>,■  .       .         ^  outconlent, 

.^tyijdiioinubJt  J  ,|ind  ^l^ich  legacy  was  [supposed  ta  be  (1)1  -comprised  in  a  miscalculation  of  the  number 
^  fl^.tegacnls  wiiiii^  Wof^  given  over  to  the  wife  in  case  or  the  legatees  dying  befok^  becoming  entitled, 
'■'likikAhf  Uie  d^ithr6t  the  legatee ;  though  by  the  words  of  the  gift  it  wolUld  have  been  vested.  ( ij 

■  . 

'.'.'(iyilu^aeairiwasrtnrfersed  "by  Lord  Loughborougfi  C.  npon  a  reh^ing;  who  ob- 
'-''ebrftiB H '^IkUm^fiMIble to  i^dude  thd  Ivecy  m  question  amoogst the  anmber  given  over 
''frtfu^ffiftviiiefveatafkpwk*  Fiie&  C-imifa,  4vdL  40a.:  . 

^Tf/trrit'  B-<j  able 


XreS.        KUcisui^wrtanditoaniteruMwoFhudGtrlj  belavcii  wirei,f<tr  anddurinc 

%— V— *     AeiitenM'ofibec^Mimili&t  udfrom  MMl>ft«rtbDde«edMaf  hiswd 

ACauHBtku    ^t^ '  t]bdt\unon  the  farther  truat  that  his  tnuteei  abcndd  apply  th«  full 

■>■*»*        mata-af-BeOOl.  aterling  to  and  for  the  io)e  snd  atoafttte  use  orhU  gnoA- 

Ifabi-wda.    aiecB.  Hmridta  Maria  Maksanrik,  subjret  nevtrtMeu  to  (As  eontm^  a^ 

khierwticai' of  huinuteea  titerehf  inveatcd  in  them;  (tbat^iftlo  say,)  that 

iSahbtaid  Utnrietla  Mnria  Moifemorih  sltoM  hereafter,  in  atiy  kagrvnt 

i»t!Uwieti  mitiefiaws  hertelf,  or  ihould  marry  against,  or  mthaiU  f  As  advice 

MikiLMmutnt.af  hit  laid  trutltet,  or  the  survivor  of  them,  then  he  did 

iftHdMirise  and  empower  his  said  trustees,  to  Voitk'hcld  or  dtductfrom  the 

«ddsuniof  3000^  at  kit  laid  insteet  should  mlheiv  jmisiitent,  tkint 

A  gift  oT  lOM.    moperi  aecordisg  to  the  nature  and  degree  of  toid  misbemviour ;  And 

to  uic  (bur  i]jB  did,:  thtfrehy,  direct  that  hit  said  trustees  shontd  recsivei  employ,  and 

chiMnmaTjf.    -^jphrio  (^  best  seeming  advantage, al}  such  sum  or  sums  of  monej' as 

dividX^D.      -UM^(^  >)«  BO  with-held  and  deducted  for  the  sole  use,  bmefit,  and 

ddercd  M  v^-  'hehoof  of  bis  said  wilie,  with  fukl  liberty  to  dispose  of  the  same,  either 

rate  l^Bcin.       dofinghv  life  Of  by  will.     He  then  gava,  after  the  decease  of  his  wKe. 

aavaiisil  iwcuniary  legacies  (34  ki  niaaber,  other  than  that  «ne  legacy  of 

lOOl^-wasgiTeBy  "to  the  nvmJmirekiidrmtffArekUuddvtidMar^  Grant, 

'*<>toibe  eqliollyidividad,  shw.  and  share' alike,  wishing-  that  each  of 

t*  themmayhmetheJiberty  of  nuna^iag  his  and  facr  respective  shar«) 

[  *6  ]        ^<'aa  fae  or  (T*J*ihe  may  oboose.")  >  'lite  testator  then  prorideai  that, 

**^sf  Us^estataaad  effiHita,  after  the  decease  of  bis  said  wife,  andaftcr 

**>f»»rt<'teit  of  th»  nid  iegacy,  or  sum  of  9000^  should  tail  short-  of 

."'pnymg  .tfie  legacieii  bebre  giveB^   that  -the  said  seveml  ^acies, 

'^'jeiujept'  iUb  said  Hairieita   Marim  Molaworik't)  diould   abate  -Ja 

"  proportion  to  the  several  legacies  given  to  them  respeotbrely,''  anil 

^proceeded  thus  "  of  the  legatees  mentioned,  24  in  number,  it  is  at  least 

*^^<MBble'that  one  or  more  may  die  before  he,  she,  or  they,  becotne 

-'^'mtitted'fo  hislher,  or  their  legacy  or  legacies,  and,  in  thst  case,  hii 

**■  #ill  was,  that  the  sum  or  sums  so  given,  should  revert  and  return  t» 

:*'  the  sole  use,  benefit,  and  behoof  of  his  said  wife." 

'     The  will  appointed  no  executors ;  but,  by  a  codicil,  Molera-orth  and 

KickolU  were  appointed  executors. 

The  testator  died  m  DecemSer,  1782:  Henritlta  Maria  MoJetaorlH 
survived  the  testator,  and  died  in  Decembfr,  17S4,  aged  2A  years,  un- 
married and  intestate,  and  tha  plaintiff,  her  father,  obtained  tetters  of 
administration  to  her.     Maria  MSRSmortA,  the  testator's  widow,  died  in 
t  ,-    ;  Sovember,  !785,  and  by  her  will  made.two  of  the  defendants  who  were 

appointed  executors  by  the  codicil  io  Coole  MofesKortli  executors  of 
.  J  ^ ,    her  will. 
•t-  .....    .  '  '^^^  plaintiff,  as  adminigtrator  of  his  late  daughter,  applied,  atler  the 

h- .-,  ■     '-I'l     t^?'''  "'"  *^^  widow,  to  tiic  defendants  tor  payment  of  the  3000/.  the 

'  e  /'i'l-L.;.      Tegacy  given  to  her  by  the  will;  arid  titey  refusing  to  pay  the  same,  he 

im<  r, .'.;     .., !    '.'^ted  the  present  bill,  proying  [inter  alia)  that  it  might  be  declarfd  that 

•  :*:\  .-,  .  .'   the  legacy  vfsted  in  Ifeniieila  Maria  MoUsumrth,  and  that  tlie  same 

""  '"".■■'■  ^-i' '  ■  ■  ■     nitght  b^  iiaid  to  him. 

iiii  If',  r.'j  r"i  ^^-  ^'oMc/foi'  Giveral,  Mr,  IJoyd,  anil  Mr.  Alexander,  for  the  plaintiff. 

l./jiiilii','.!         The  only  question  is,  whether  the  legacj'  was  vested, "or  whethSflt 

trill  ,•  iii>Hini'i     was  Eo  aflecled  by  any  thing  as  to  make  it  not  payable,  on  account  of 

>«  fmyr^i  m     the  dealh  of  the  legatee  in  the  lifetime  of  the  wife.      , 

*rij  [ban  ,.■..,,        It  comes  within  tiio&e  cases  that  have  been  decided  on  the  ground 

■Vifw*"!'    -^1^^     that  the  legacy  was  vested,  thoufh'the  payment  of  it  was  poitnoaed  tfn 

lojn,  rwt  i!f^     account  of  the  circumstances  t>f  the  estate.    Dateion  t.  tiiuet,  \aiiit, 

Uii'nwi*o.ltH*  ,  vol.  i.  p.  119.)  MonUioiuev.  Hobne,  {ibid.  p.  29H.)  and  a  variety  of  other 

'^ases  show  that  legacies  so  circumstanced  are  vested. 

E  *7  1      !■•  t*l>P>^'''*'*^'>"'3Cof.tJie.caie8  tothe  contivx,  in  the  cxcheouer.  of 

'  Avntf  r^StikK^it^  («iu  tmtf,:.?fd.  i.  p.  £99^  and  Smiit^  «•  Salatm, 


..  IV  .nuE'  QtuBT.  or  <  Chmicebt.  • 

(ciuAuL)  wbicbiflloBe  accaiiiMed  any  dintbt  upos  the  BubjectflMite 
been  •roc-ailed by  Lord  Kei^n,  ia  Btn^ott  v.  MaAtia<MHluile,:VohA 
pi-TA^BBCl^by  the  lunn»  of  the  exchequer,  in  the  case  of  Ha*iilon.^ 
Swfd,  in  JuM,  1787,  where  20Df.  were  Biren  to  Hampton,  a  t»inrteev>» 
tb*  use  of  DBF  for  lift] ;  anil  aher  her  decease  to  Ana  SneuJ,  if  sine 
named  to  be  paid'to  her,  but  if  she  died  unmarried,  then  to  be  divided 
between  Eduard  Sxe^d,  and  IViUiam  Snr^di  Ann  Snet/d  died  un> 
nmnriedj  asd  one  of  the  brothers  also  died  ;  but  his  ihare  was  held  to 
hove  Tested.  In  thii  case,  if  the  will  had  slopped  without  the  particutar 
cJauKCB,  there  is  no  doubt  the  lt.'gncy  would  liave  been  a.nrdfatx*! 
legacy.  T.beM,  nitli  rps]>CL't  to  the  ^wwers  reposed  in  the  trusteeR,  h  it 
a  couditmi  cuboequtjnt,  which  will  nut  prevent  the  legacy  from  vcwting. 
tf  A  legacy  hc^ivento  an  iofuit  with  intorest,  and  to  go  over  if  the 
infant  doca  not  attain  a  particular  puriod,  that  does  not  prevent  the 
legacy  vesting  {  and,  upon  a  condition  Buhae<]uent,  it  u  perfectly  cleia, 
ibat  if  it  never  Jiapp ens,  it  ii  the  lame  as  if  it  never  was  in  the  will:  jf  , 
it  brcomcs  inapoMihle  by  the  act  of  God,  the  legacy  >*  abciriute ;  here 
she  has  not  nisbehaved,  but  lias  died.  In  Pejfton  and  Bury,  S  Wiliiama, 
SUS^  the  condition  having'  become  impossible,  bv  the  deuth  of  one  of 
the  triuteea,  the  ie|;acy  was  held  to  be  vested.    Then  the  only  reauining 

SLieatioB  is  with  respect  to  the  lapsing  of  theSI  legncici,  in  case  of  the 
eath.ofthe  legatees  in  the  lifetime  of  the  wife;  but  this  is  a  totally 
separate  legacy,  those  are  lef^acie*  of  particular  sums  as  pecuniary 
i^acies,  and  counting;  the  lOOi.  to  the  now  four  chihken  of  Aiekihald 
and  -Mmrif  Grant  as  ons  legacy,  as  wa  coctend  it  ought  to  be  counted ; 
there  are  jott  34  legacies  exdusive  of  this  sura  given  to  the  trusted  for 
<he  benefit  of  Miss  M^taoitA.  ! 

But  Lord  ChanexUar,  thinking  these  four  separate  legacies  of  aliqiutt 
parts  of  die  1001.  to  each  child,  and  thut  the  testator  had  only  mis- 
reckoned  the  nundjar  of  bii  legatees,  and  meant  Mies  Molesaorth'a 
legacy  to  be  no  more  vested  during  the  life  of  the  wife  than  the  others, 
{although  he  allowed  that,  had  it  not  been  for  the  superadded  words,  it 
.wmikl,  by  the  prior  gift,  have  been  a  vested  legacy,)  held  that  it  Upsed 
by  her  death  in  the  life-time  of  the  wife,  and  dttcnissed  the  biU.  (2)     ' 

(ii)  Rcrcned  on  ic-haning  Ixfore  Lotd  LoKgAfcuvit^  C  jiotlta,  4  no).  40S. 


[_*2  Fetiiplace  against  Gorgks.  [__  1*^1 

(Rvg.  Lib.  1789-  A.  fol.  2.)  :  '  '     [S-  c.  i  Vney, 

-    -'     ■        JBIU  16.J 

TIE  plaintiff,  having  been,  soine^cars  since,  married  to  his  late  win?.  Where ptcsonsl 
by  indenture,  2d  aiid  3d  August,  1772,  conveyed  rcul  estates  to  property  ii 
Lord  Viscount  IIvwc  and  his  heirs,  to  the  use ,ar.d  Intiiit  il)ul  ific  said  8'^  Va^ 
Lord  Ilowe  and  his  heirf,  during  the  lift  of  the  plaintilT,  tijould  nceive  uleandtqiaraM 
«n  annuity  of  400^  upon  trust  to  pay  one  moiety  thereof  ti)  llie  pLuiitilf,  vv,  [ituiutv 
and  sbouul  stand  possessed  of  the  other  moiciy  thereof  in  irust  for  the  ject  lo  all  the 
uHi  ojui  separate  ifse  and  bciirjit  of  Sophia  ChailoUc  relliphwr.  the  '™^"',_, 
plaintirs  wife,  during  their  joint  lives,  and  w.  ai  not  to  he  >«hj,-tl  lo  Ute  1^*^^^ 
\4fiU,  engagftoeitU,  or  controul  of  her  said  husband i  and,  to  that  end,  j„rU,  iti]  •!)« 
ihajt  Lbe  sai^  Lor4  Howe  should  either  pay  the  s^me  tp  IieCi  or  to  puah  naj  diipcua  of 
person  or  perspns,  aiod  for  such  utes  and  purposes  at  she/Jhfni  timf  la  ii  l^will  ^"^ 
ttia^{^),  Vt^wUhttandiwg  her  coverture,  should,  iyKritiii^uxdtT  hfr^^^        ^^^^n^ 

(l;  LeidSMaa  C  tbtmni  upon  ibu  cur,  thit  Lent  Tlui^buM^ ^WusMiaiii       .    ^*    I 
^tniiifA"Jhmtimt  Hlimt/'hc.  to  ba  e^uiwlwH  >d  IkottiuimMi^bil  hUHU^'t 
B  3  proMctin 
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4}rc^andMppointy  and  shou^d[  permit  fi^'fl  8uffef/*df=  kathd^Mt^-liov  s?/^ 
^f^i; ,  ai^ignV  to  receive  ahrd  take  the  same,  as  shi^  W*  theyihtoiild  thittfe 
nt;  aQd  that  her  receipt  or  orders  in  writing  8l)ould>  notWithfitattdiVi^ 
ffli|rw?9>|^tur^>  be  a  sufficient  discharge.  ■  ■      .    ....      m  >  ,, 

I,  ,*l}j^e  Hpnoiirable  Jfi/iflwfl  Pa^^  widow,  byher  wil!  dated  Irt  lyecethbif^ 
4!/ 7(?^  gavp  and  bequeathed  certain  legacies  to  her  niece,  the  stfid  Scfpkra 
^Ch^^lqtt^'  F^itipiace,  plaintiflTs  late  wife,  in  the  words  fdllo^virtg:  "I 
.  •,VWv^»  "in  trust  to  Lord  llotve,  for  the  sole  and  septtrate  itse  tyftnifiiithe 

accoutjC  of 

{,"  ..wnign  is  pere  inciosea ;    ana  appointed  Lorf  ftbrr^  executor  and  W- 

.fiiduary  legatee. —  Lord  HoMoe  proved  the  will;  and  \&M,  %per€ent. 
pedviced  Bank  annufties  were  set  apart  to  answer  the  legacy  to  plaintiflTs 

■  j^ud.late  wife,  in  the  name  of  Lord  H&we,  as  a  trustee  for  her.    Also, 

.  ^er  making  the  said  indenture,  several  suras  of  money  and  other 
property  and  effects  were,  from  time  to  time,  given  to,  and  saved  by, 

.the  saia  Sophia  Charlotte  Feitiplace^  and  were  laid  out  in  the  purchase 
of  1900/-  3  per  cent,  consol.  annuities,  in  the  name  of  the  Honourable 
Caroline  Hoxve,  widow,  as  a  trustee   for  the  said  Sophia  Charlotte 

Tettiplace. 

Sophia  .Charlotte  Fettiplace  died  in  Mav,  1787,  leaving  her  husband 

.surviving  her,  but  having  first  made  a  wilf,  or  testamentary  [*]  writing, 
bearing  date.  1st  Jidi/,  1782,  as  follows:  **  I  Sophia  Charlotte  Fetttpldce 
*\  do  leave  all  my  personal  estate^  and  every  thmg  belonging  to  m^,  to 
"  my  niece  Dtana  Frances  GorgeSf  of  •    Witness  my  hatid, 

**  Sophia  Charlotte  Fettiplace.  And  the  defendant  Diana  Frances 
Gorges  obtained  administration,  with  the  will  annexed,  to  the  said 
Somia  Charlotte  Fettiplace. 

,  The  plaintiff  filed  the  present  bill,  insisting  that  his  late  wife  had  no 
power  to  make  siich  will,  he  never  having  assented  to  the  same,  or  to 
Ler  having  such  separate  property ;  and,  therefore,  praying  a  transfer 
of  the  stock  to  himself. 

Mr.  Mansfield^  and  Mr.  Graham^  for  the  plaintiff.  —  There  is  nothing 

,  in  this  case  to  authorise  Mrs.  Fettiplace  to  make  a  will ;  therefore  Ihe 
plaintiff  is  entitled,  as  a  common  law  right,  to  all  the  property  his  wife 
left  behind  her.  If  there  be  any  thing  to  entitle  her  to  make  a  will,  it 
must  be  the  deed ;  but  this  was  no  contract  before  marriage,  or  in  con- 

.  ^ideration  of  any  fortune  brought  by  her,  and  they  never  had  been 
separated  before  the  deed,  but  were  merely  so  in  consequence  of  his 
distresses.     There  is  not  a  word  in  the  deed  that  implies  any  engage- 

.,  ,ment,  on  the  part  of  Mr.  Fettiplace ,  that  she  shall  have  a  power  of  dis- 
posal of  what  she  may  acquire  ;  and  it  does  not  at  all  follow  from  such 
.fn.  appropriation   of  his  property.     There  are  dicta  with  respect  to 
savings  from  pin-money,  or  other  separate  property,  that  the  wife  shall 

r 

'  protective  care,  in  the  settlement  of  Miss  Watsont  which  were  manifestly  intviided  to  re- 

.  Mrain  anticuMtion;  and  vet,  nevertheless,  that,  hi  each  case,  the  whole  subject  matter 

.being  Tested  in  the  wife,  the  incidents  of  disposition,  either  by  will,  or  by  deed,  <%iere  un- 

^  fvoidable;  see  in  Roach  v.  jtaynes,  8  Vcs.  589.,  and  in  11  Ves.  221,  !?5??.  It  te  cer- 
tainly true  that  courts  of  equity  have  **  struggled  hard**  to  protect  the«?[Hlhite  pro|K?rty 
of  A  feme  covert  against  her  own  acts,  with  reference  to  it,  whether  iMpked  (see  the  £dilor's 
note  to  Hulme  v.  Tenant^  nntea,  I  vol.  16.)  or  express,  but  they  felt  their  power  inade- 
quate to  the  cflTect;  and  **  the  attempt  was  oner-rtUed  in  Pybus  v.  Smith  (jMstea,  540.  and 
1  Ves.  jun.  189.)  which  Lord  Tliurlow  detemuncd  witli  great  reluctance/*  Vide  j>cr 
Lord  JSldon  C.  11  Ves.  222.,  and  in  Jackson  v.  Ilobhouse,  2  Merivale,  487.  Tlic  case  of 
Jackson  v.  Hobhouse,  2  Meriv.  483.  488.,  shows  there  may  be  cases  where  words  restrictive 
of  anticipation  will  be  available;  but  the  decisions  of  Lord  Loughborough  C.  in  Whistler 
T.  Newman,  4  Ves.   129.,  and   V<?ir.t  v.  Iluisb,  5  Ves.  692.,  seem  now  wholly  unten- 


able.    Vide  {mier  alia)  j)er  Lord  Eldon  C.  in  SjKrHng  v.  HocJi/ort,  8  Ves. 
and  Parkes  v.  WhUc,  II  Ves.  223,  &c     See  also  1  Fhillimore's  Rep.  352. 
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be  ai.  liberty  tO:  dispone  of  thecn,  aad  even  Uiat  she  shall  be  preferrcil 
4i|i^ns|  tbe.neir;  but  not  where  It  is  a  mere  provision  made  as  t1^*siiu 
Th^  lOOOl.  is-  given  to  her  for  lier  sole  and  separate  use ;  l^iit  fi^c|^ 
such  a  gift,  without  the  assent  of  the  husband,  no  power  of  dispdi^il  ca|i 
adse.  if  a  power  of  disposal  makes  part  of  the  gifl,  and'thphii^iftid 
8u€erB  iher  to  take  the  property,  he  will  be  bound  ;  but  it  doe's'  ridt^fol- 

"iow,  from  the  gift  heing  to  the  sole  and  separate  use,  that,ht?  shi&ll  ;tfe 

•  defM'ived  of  any  thing  she  might  leave  behind  her.  Its  being  to  h6V$mc 
and  separate  use  is  so  strictly  confined  to  being  so  during^  the  c6\n^ilture 

•finlyi  that  being  so  left  dunng  the  time  of  a  former  husband',  dots  not 
prcnTient*  the  disposing  power  of  a  second.  Tudor  v.  ^m^ne.  1  Vern. 
^70,  aod  Sir  EdvMrd  Turner's  case  there  cited.  With  respect*to  real 
estates,  it  4ia8  been  held,  that  the  act  of  the  husband  ^consenting  t6 'h^r 
having  a  power  of  disposal)  will  [*]  not  bind  the  heir,  who  can^ibt  be 

-  bound  hot  by  a  fine.  Peacock  v.  Monk,  2  Vesey,  1 90.  If  the  court  htis 
held  that  the  heir  shall  not  be  bound  by  the  act  of  the  husband,  there  is  no 
rea&on  the  husband  himself  should  be  bound  by  the  act  of  a  strahg^. 
Then,  is  there  any  thing  in  the  gid  that,  necessarily,  implies  a  power  of 
disposal  ?  '  With  respecl  to  the  construction  of  powers,  it  is  the  same 
with  respect  to  a  legal  estate,  and  an  use.     If  an  ejectment  was  brought, 

*by  the  heir  at  law  of  the  wife,  against  her  devisee  of  land  so  given,,  it 
would  sound  very  harshly,  in  a  court  of  law^  tfiat  he  should  be  bound 
by  such  a  power.  Then,  the  court  will  lean  as  much  in  favour  of  the 
rights  of  the  husband,  as  of  those  of  the  heir  at  law.  If  the  dry  ques- 
tion was  whether,  by  such  a  gifl  to  the  sole  and  separate  use,  a  power 
of  devising  was  given,  the  court  must,  reluctantly,  declare  it  was 
bound  to  give  that  construction ;  the  words  do  not,  naturally,  give  a 
power  to  dispose. 

Lord  Chancellor,  —  The  case  of  Peacock  v.  Monk  supposes  that  there 

.  may  be  such  an  agreement  as  will  bind  tlic  heir  ;  although,  where  the 
wife  makes  a  voluntary  disposition  against  the  heir,  it  cannot  be  carrred 
into  execution :  but,  with  respect  to  personal  property,  her  disposition 
16  good. 

Mr.  Solicitor  mentioned  the  case  of  Wright  v.  Lord  Cadogan,  (6  Brown. 
Pari.  Cases,  156.)  where  it  was  held,  that,  though  the  wUl  of  land  was 
not  good  at  law,  yet  it  was  a  good  will  in  equity ;  and  Hearle  v.  Greene 
bank,  1  Vesey,  298.,  that  where  personal  property  was  so  given  to  a  wife, 
she  is  considered,  as  to  it,  as  a  feme  sole. 

Lord  Chancellor,  —  In  that  case,  if  the  wife  makes  no  disposition, 

the  husband  takes  it  as  next  of  kin  (2),  not  from  his  marital  rights.  (2) 

All  the  cases  shew  that  the  personal  property,  where  it  can  be  enjoyeil 

separately,  must  be  so  with  all  its  incidents,  and  ihi^jus  disponendi  is  one 

,  of  them. 

Bill  dismissed  ;  costs  (by  consent)  out  of  the  j^ropdfty. 


9 


[•10] 


(2)  Tin*  seems  an  inaccurate  crprrsiion.  Subsequent  judges  luive  observed  that  tlie 
huatend  is  m  no  retf*cct  "  next  of  kin"  to  his  wife,  nor  she  to  him :  upon  hei'  death,  he 
is«otit]ed  to  h«r  pfx>perty,  rights,  and  credits,  Jurr  marUi,  taking  out  letters  of  Adminis- 
tratien  to  her,  and  that  this  right  is  iioi  giwn  by  the  statutes,  Jthoiug!)  ackhowtedg^  by 
then.  J>M  per  Lord  C.  in  JFaU  v.  Watt,  3  Vcs.  246,  J247.  and  Garrick'r.  Lord 
Oamdgn,  per  Jjord  £ldon  C.  14  Ves.  572.  361,  582. 
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Plctt  of  th« 
Btock-jobbing 
act(l),  toabill 
for  discovery 
of  stock  trans- 
actioDS,  over- 
ruled, [as  the 
Sr/  secHon  of  the 
act  requbrei 
jHtrtiei  to  make 
a  ditcovery, 
wbcreon  to ' 
found  an  ac- 
tion. (2)] 


*  • 
k'.V- 


[*]  Bancroft  against  WENTWORTflr. 

(No  Entry.) 


fltfEn^  plaintiff  filed  his  bill  against  the  defendant,  ctiargin?  ttett  titc 
,!*«  •  defendant  iiad  received  several  sums  of  money^  enumeniting.  them^ 
to  -th^  amount  of  5000/.  aiid  upwards,  from  different  persons^  fo^  Ms,  the 
ttlAlntiff's  use,  for  which  the  plaintiff  had  no  voucher;  and  thc^  the  d^.* 
filntdant, refused  to  come  to  an  account,  but  pretended  that  the  plaintiff 
was  indebted  to  him  in  a  sum  of  2000/.  and  upwards  for  a  stock  loss  in 
consequence  of  purchases  and  sales  of  stock  made  by  order  of  plaintiff; 
charging,  on  the  contrary,  that  he  had  never  given  the  defendant  any 
directions  to  purchase  or  to  sell  stock ;  praying  an  account,  and  thai  i/e* 
fintlant  do  pay  to  plaintiff" what  shall  appear  to  be  due  to  him. 
,,  To  this,  the  defendant  plecnled,  in  bar,  the  act  of  the  7th  Geo.  2.  (1) 
against  stock-jobbing,  by  which  it  is  enacted,  that  all  contracts  made 
for  transferring  stock,  whereof  the  persons  contracting  are  not  possessed, 
dhall  be  void,  and  the  persons  making  such  contract  shall  forfeit  SOOL, 
aiadthat^  by  a  discovery,  he  might  make  himself  liable  to  the  penalty  in 
the  act. 

.  'The  plea  being  set  down  to  be  argued,  was  over-ruled,  on  the  2d 
section  of  the  act,  by  which  tlie  party  is  bound  to  answer  any  bill  tliat 
My  be  fried  in  a  court  of  equity.  (2)  (3) 

{1)7  Geo.  2.  c  8.  commoolj  caUed  Sir  John  Bamard'i  Act 
2)  Jt  li  very  ttbtervaiUe,  that  the  generality  of  this  position  has  been  since  confined  bt/ 
Lord  Cldon  C.  to  casa  merely  nkhin  the  first  section  of  the  act;  and  that  defcndanU  arc 
at  Uherty  to  avoid  discovery,  in  cases  within  the  5th  and  8th  sections.  Buttock  v.  Hkhard' 
fofi,  II  Yes.  573.  Vide  idso  Beaine*s  Blem.  Pleas,  261.  and  note.  It  is  further  to  be 
y^^ced  that  Lord  £ldon  C.  determined  that  the  expresHon  of  fix  monthSf  in  the  Ist 
•e6tfon,  means. /unar  months  only;  and  that  (in  eontequenee)  no  diacovery  can  be  cnmpeUed 
where  the  cause  of  action  ajijyears  to  have  been  jtrior  to  the  erjnration  of  six  lunar  months,  Wht' 
Otde  y.  JFo^,  on  demurrer,  2Ut  April,  1803-  Editor's  MSS.  ITie  Editor  perceiving  the 
case  to  be  wholly  unreported,  and  thinking  Uie  doctrine  itcontams  very  valuable,  subjoins 
{after  note  3)  a  correct  copy  of  his  own  note,  taken  in  court  at  the  time. 

(3)  Lord  IUdesdale*s.  notes  question  whether  an  indictment  would  not  lie;  and  refor  to 
l|lr.  J.  ^i^rjl's  juc^^ment,  in  Bex  v.  Sawubury,  4  T.  li.  452. 


In  Chancery. 
Uncoln's  Inn 
Holly  21st 
Apnl,  1803. 

Underthli^aa  - 
against  stock- 
jobbing, the 
"  six  months  ** 
in  the  Ist  sec- 
tion means 
lunar  months, 
andno  discovery 
lies  where  tlie 
cause  of  action 
arose  prior  to 
the  expuration 
of  six  lunar 
months. 

Pleading.  — • 
Use  of  the 
charging  jtart 
of  bilU 


WiKRALX  v.  pALii,  on  demurrer. 

Bin  of  discovery  in  aid  of  an  action  at  law,  under  the  Ist  section  of  Sir  John 
BethmtFt  act  against  stock-jobbing,  7  Gea  2.  c.  8.  Alleged  that  on  the  20tli  Jii/y*> 
1802,  defendant  entered  |nto  various  contracts,  &c.  witli  plaintiff,  who  acted  therein  as  a 
bMltifcr  fbr  deKvcries,  potts,  and  refusals,  of  stock,  i^c.  &c.  contrary  to  that  act,  and  that 
en  fh^'TSd  of  same  Jidy  *,  plaintiff  paid  the  sum  of  300/.  in  respect  thereof,  on  acooont 
(tf  Mil  *pHnclpa1* 

^  ■The'bfll  then  stated  thai  jjlmnti/f  bnmgJu  his  action  for  the  recovery  of  "  the  stim  afore- 
i6id/*  Mpan  the  1 9t)\  of  January,  1803. 

:■  The'Tml  then,  hfior  various  statements,  as  to  the  other  contracts^  «Jf .  (without  hpecifyin;; 
aiiv  fitfihet  p^iyfnents)  charged  in  these  words,  that  ^*  oil  the  sail  jHiytnenis  ^'^re  mtile 
*^w1tliin  !<Sx  inrn^tiA  of  tTic  action  ccmmenccd,"  and  to  this  bill  there  was  a  general 
ileit}T!i^rer. '' 

.  -^  Mr;  ifomOty  and  Mr.  Ilalt  for  the  demurrer.     Mr.  Hart  in  support  of  the  bill. 
'  t^firdCkancdior. — **  It  is  in  this  suit  unnecessary  to  say  more  upon  the  fact  of  one  of  the 
^ 'partiiiii  ^ing  a  broker ;  and  upon  the  question  of,  whether,  in  »;uch  a  case  as  this,  they 
*<«lt»  wifhin'tne  <ct,  than  that  Itokers  are,  under  this  act  in  (general,  more  rcsjtunsiblc  than 
"  othcrsr 

Here,  the  plaintiff  comes  into  cquitv  for  a  discovery  by  virtue  of  the  special  provisions 
of  the  act  iu  question.     'J'licii'forc  is  it,  that  his  statement  must  be  cons-isfcnt  with  what 

IS  n;quired  by  the  act ;  and  to  entitle  him  to  (he  benefit  of  that  point  which  ix*latcs  to  the 

10    '  ■••  ■    ■ 

■  ■\j  •- ,    f>  \  •    *■ 


Note  the  several  dates. 


«ri<r<:viTv 


f -nf-Tft^  Cfauinr  OF  Ch A'NcEny.  Jj 

dMOOVcry>    [sect.  2.]    he  must  show  himself  entitled  to  bring  hb  tctioii  at  therein      >    lygQ^ 
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WlNBALB 

tipamsi 
Fall. 
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I'ji 

His  Lordship  th^  ,8t«l»4  the  ^^  It  section  of  the  mot,  rdyitig  upon  **  the  preimiimt» 
«nims  of  money,  ^c.  being  directed  to  be  restore^l  and  repaid  to  the  person  who  gave 
**  or  paid  the  same,*'  and  the  words  immediately  following,  **  wfto  shall  be  at  Hberty 
,'*  uitkin  MX  month*  to  bring  hit  action"  (namely,  such  action  as  therein  tpedaliy  directetL) 
Such  therefore  being  the  mode  prescribed,  the  first  question  is^  whether  the  plaiMWt» 
b^  tit/f$kog  a.tiMisaction  as  a  substentiTe  cause  of  such  an  action,  and  staiting  an  actf  n 
actinJly  .commence^  by  him»  has  by  his  own  showing  made  it  appear  lo  haf«  been 
brbugbt^^itbiii  six  months.  He  states,  the  sum  of  3001.  was  paid  by  him  oa  the  26li 
Jte^'/ I809,  and  6iat  he  commenced  Us  action  on  the  )9th  January,  1809.  It  hf 
tnke  ba  has  broaglit  it  within  six  calendar  months,  but  not  within  six  lunar  mc^ntha* 
Tke  act  has -nothing  added  to  the  word  six  months,  wherefore  it  must  {us  has  beeti 
^tkfl  (1)  bc*poostroed  to  rdate  to  hmar  nonths.  Upon  this  principle  tlien  the  action  /  '* 
Sifist  fail,  as  to  the  300/.  Now,  supposing  for  the  present,  [as  in  fact  it  ia}  tlda  to  be 
tl^  ^i^iole  of  tlie  ^uiti^*s  case,  I  am  quite  clear  he  is  not  entitled  to.  any  diecwrei7  under 
Ibiifmett  ir -he,  as  to  this,  states  himself  out  of  court  as  to  his  right  of  action. 

By  Btcdon  the  9d,  <'  Pnmont  who  by  virtue  of  the  act  may  be  liable  to  be  sued  for 
"  the  monies,  premiums,  &c.  shall  bt  compellable  to  answer  a  bill  in  eouity  for  adis- 
**■  corny.**  And  there  is  in,  the  3d  section  a  protestation  agairnC  -die  penalties,  !n  ftmmr 
oC  the  party  that  answers  such  a  bilL  Now  the  words  in  the  lid  8eolion»  "  o«  aftr^aU^ 
connected  with  and  immediately  following  the  words  *<  to  be  sued  for"  haTe  an  inteptar^ 
abU  tehdion  to  the  very  mode  nrescribed  by  the  act,  and  no  other:  .  and,  as  the  act  imq^osea 
tbadnty,  tiie  plaiotifF  must  show  that  he  has  proceeded  regularly,  which  (as  is  befiaro  ob- 
aerrcd)  he  has  not  in  respect  of  the  substantive  payment  of  500/.  Then  the  question  is, 
whether  there  is  any  other  statement,  from  whence  it  can  be  clearly  collected  there  waa 
any  olier  actual  payment  vitade.  There  is,  however,  not  a  ayllable  in  the  statement  of  the 
biu  as  to  any  other  actual  jxiyment  t  the  wiiple  of  the  rest  of  i^  mentioning  contracts,  lie 
Ac.  But  toen  it  -is  said,  that  the  defldeocy  is  saved  by  tl)e  charging  part,  vix~  thet  "all 
'*  the  said  payments  were  made  within  six  months.*'  Now  it  is  clear,  that  whatever  may 
be  the  nature  and  effect  of  the  charging  part  cif  bills  (2)  the  words  here,  **  All  the  said  pay- 
*•  meats,'*  can  only  relate  to  payments  spec^eoOy  mentioned  f  and  it  is  as  clear  from  tUn 
billy  that  no  other  payment  was  speeificaUy  mentioned  than  the  aboVe  snm  of  9001. 
Ulieiafora.I  am  dearly  of  opinion,  that  the  demurrer  must  be' allowed. 

The  Liord  CktmceUor  then  enlarged  upon  the  question  of  hinar  and  calendar  months^ 
and  mentioned  the  case  of  the  Southern  Whak  Fishery,  in  B.  R.,  which  was  argued  and 
detenninad  when  he  was  Attorney- General.  And  he  (the  Lord  Chancellar)  then  argued 
that  it  was  obvious,  from  every  clause  of  the  act,  that  the  legislature  intended  calendar 
and  not  lunar  months. 

But  Lord  Kenytm  C.  J.  said  tliat  the  legislature's  intention  could  not  be  aigued 
upon,  if  thay  bad  not  made  use  of  expressions  sufficient  in  law.  That  St  woold  have  been 
very  easy  to  have  pacifically  mentioned  calendar  months  if  it  were  necessary,  but  that 
wktr9  the  word  *'  wwUke  "  was  used  tingly,  without  more,  the  law  always  intended  thereby 
lunar  months*  (3)  **  Whereby  my  objections  were  effectually  over*rulcd."  Hie  consc- 
<]uence  of  which  is,  that  the  case  in  question  falls  under  the  same  principle. 

Note.  — In  the  course  of  tlic  judgment  the  Lord  Chancellor  entered  somewhat  into  the 
nature  of  the  charging  part  of  bills :  riz.  Tliat  originally  a  bill  used  to  consist  only  of  a 
aCalainant  and  a  prayer ;  or  if  any  thing  In  Uie  nature  of  a  charge  was  added,  it  was  merely 
a  icpatition  to  enforce  the  truth  of  the  statement. 

Loifd  Slden  then  proceeded  thus :  *'  With  deference  to  Lord  Thurlowt  I  do  not  agraa   Iteding* 
^  widhr  faie  obaewstion  upon  its  being  so  very  easy  to  fhone  bills ;  and  I  know  it  has  bean 
'*  the  eourse  of  all  able  draftsmen  to  apply  the  charging  part  to  a  variety,  of  additional 
"  purposes  to  what  could  have  been  done  by  a  mere  statement.  (4)     In  my  practice  I 
'*  have  frequently  thought  upon  Uie  subject;  and  it  seemed  to  me  that  one  <if  the  uses  of 
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firoper  mode  i  tmnK  an  ingenious 
■^  fence  fuay,  or  is  liMy,  to  lie  made  at  tliC  hearing,  and  thus  entering  into  the  spirit  eC 
*'  the  argumentation  on  the  other  side,  to  tmsuvr  them  effectually  by  diargc  t/*  he  a^Um 
**  Such -a  charge  thcreibre  either  prevents  the  setting  up  ofa  probable  defence;  or  if  U  it 
*^'tetiipi  it^ntendtd  to  overthrow  it.  And  the  pracy'ce  of  using  tliis  mode  continues  in 
^  almoal  e^ery  bill  that  is  filed.    Mr.  Lloyd,  however,  was  agamst  this  mode,  and  used 


!■ 


,  (^),Sfej/i«r  Lord  JEldon  C.  jyostca. 

,  (S)  Saeepa»  6  Cih  61.  But  to  this  general  rule  there  are  exceptions;  and  in  bills  of 
exchange  and  promissory  notes,  and  in  cases  of  Ia]ise  and  ^uare  ifnj»cdit,  the  term  months 
means  calendar  months. 

M)  Sec  Mitford's  T.  42.  47. 

"to 


SIL  Casks  vAbou£&  avd  'Ditsrmined 

•f9$9«  MfiOiB)r>  (•nd>X  believe  is  Still  of  opinion,)  that  9^  tdU  ought  toJiMflsshAi^asppsstbk; 

,^^^^^^  1^  ^  partjculsr,  thai  it  ought  not  by  any  means  to  suggest  a  defence  U>  thp  oj^nenj,"  (5) 

^^^^^"^  P^  Xx)rd  £'/(/an  C  from  the  Editor's  MS.  note,  taken  in  Court. 

against  — 

.  Fall. 


(5)  Lord  Xenyon,  i»hen  a  pleader,  never  iaserted  the  charging  part   1 1  Ves.  574,  575. 


[S.jC..iycfi,  Sedgwick  againslW ATtLius. 

;  V  :•  (No  Entry.) 

jllWliit^ilMiirit .  P  ILL  filed  by  infants  against  the  atlministratrix  of  an  intestate's 
W^ffmuutm  "  estate,  w1k>  had  married  again,  and  her  second  husband,  for  dis- 
'••**^^'**^'  jf-ibutive  shares.  An  application  had  been  made  for  a  writ  bf  ne  exeat 
jZffsSSl^  Ittainst  the  husband  of  the  administratrix,  on  the  alHdavit  of  the  wife, 
cnaOkth^u '  '  ^^  ^^  ^^^  possessed  the  personal  estate  9f  the  intestate,  and  was  going 
ttom^^ihx.    ,|ibroad« 

Lord  ChanceUor  was  of  opinion  that  he  could  not  receive  the  afli- 
'^.4<LYi(  of  ^6  wife  against  her  husband,  especially  as  she  was  a  co- 
.,i[e£endant. 

[  *12  ]  V .  r*J  A  new  bill  was  then  filed,  and  the  wife  made  co-plaintiff  with  the 
iQfan.t8 ;  and;  on  a  similar  affidavit  of  the  wife,  a  similar  application 
was  made. 

,     But,  Itord  Cliancellor  said  he  continued  of  opinion,  that  the  evidence 
^tff  the  wife  could  not  be  received  against  the  husband  in  a  case  of  this 
.,kind  ^2):  that  the  only  instance  of  the  kind  found  in  the  books  was  a 
case  m  which  Serj^eant  Puckering  f  had  granted  a  writ  on  such  an  affi- 
davit ^  but,  on  Lord  EUesmere^%  coming  to  the  Great  Seal  shortly  afler- 
,  Wfurds^  a  similar  application  was  made  to  him,  on  the  authority  of  that 
cane,  which  he  refused. 

f  Posably  his  Lordship  alluded  to  the  case  of  Lake  v.  Dearth  Toth.  158.     Sir  John 

JPudtefing  was  Keeper  of  the  Gtemt  Seal  from  28th  May,  1592,  till  6th  3/ay,   1596, 

Swben  the  Great  Seal  was  delivered  to  Sir  ThomoM  Sgertoth  afterwards  Lord  EUetmerei 

^  Jbt  ease  in  which  he  refused  the  application  was*  probably,  Holman  v.  jiutUey,  Toth. 

(1)  See  also  Percy  v.  Powd,  (from  Mr.  BelFs  MS.  note,)  Beame's  Ne  Eieat  Regno, 
$5.  8S.  and  29.  in  note,  and  CoUinson  v.  Main,  18  Ves.  353. 

,(^)  It  seems  that  Lord  Thurlow^s  observation,  in  the  contemporary  report,  in  I  Ves. 
49.  mat  the  only  instance  in  which  a  wife's  affidavit  can  be  used  against  her  husband,  is 
Id  obtain  security  for  the  peace,  is  incorrect.     See  jter  Lord  Eldon  C.  in  De  ManneviUe'% 
■tn^;  10  Ves.  56. 

-'■'  'VS)   ride  Beamc's  Nc  Ex.  29.  note. 

?j  '  ■ 

-.'■■> ' 
.  X  . .-       . 

'f'^;   •  Delancy  agaiftst  WalIjIS. 

Affidavit  to  th^^ik^HEAE  the.  plaintiff  at  law  is  abroad,  and  an  injunction  bill  filed, 
equity  of  an  in-n„|YT,  ,aDd  paotLon.  that  serviqe  of  the  subpcena  upon  the  attorney  at  law 

jUDCtlOD-bill,     ^j,n.>...  ^>        . 

wherv  the  plaiwff^^  l*)^  ^  •broad,  imtst  accompany  the  motion  for  the  subpcena.  (1 ) 


■  >r  M  (I)  Tb<^  piiactice  in  the  Court  ofChancerus  which  seems  about  this  period  to  have  been 
-uo^fy:  fluctuating,  seems  now  long  since  to  have  b^en  settled  agreeably  to  this,  decision. 
3Kt  XA^  iflf/iAfMt  ▼•  Ctnif  4  V^  359.  13  Ves.  593.  note ;  Kenvoffrthy  v.. ^ccunjor',  3  Madd. 
!>aJB«ik  5^49  s^d  the  Editor's  note  to  Revet  y,  JSrakam,  antea.  Si  vol.  e46»  "Tbe  course 
taken,  therNore^  io  ^urke  v.  Vochxn,  jyostea,  Si»  6«ems  .QuUt  c^triirjr,  to  the  prerailing 
,^>iauthoritie5. 

shall 


i»  till  ■  tMimt  *oi^  GiTADcsEri  H'g 

ifftilll  Uc^gbo*  sfe^ce,  Art  afffidavit  of  die  truth  of  the  eijuUjrof  the  bill       .4?Sf. 

must  i'ccortiiiany  the  hiotioii  for  the  subpoena,  in  conformity  lo'lhe'^to-  ^    -^^  ^' 

tice  in  the  Court  of  Exchequer.  ^  akiV/ 


CoLMAN  against  Sarel. 
Sarel  against  Colman. 

( Reg.  Lib.  J  789.  A .  fol.  25.)  jun. 

viefe.] 

f^ORGE  DAVYy  o£  Tiverton,  in  the  county  of  jDwow,  attorney  at  A  court  of 


Uw,  by  injilenture  dated  11th  June,  1767,  made  between  him^fey |of ' Wffc^will'iBttt 
uie  first  part,  and  Sarah  Oliver  and  Joan  Dunsford  of  the  other  part,  jn.^^^J'^Sm- 
iii  order  to  make  Joan^  the  wife  of  John  Sarety  some  satisfaction  ftrthe  i^.^l^^, 


injury  and  abuse  which  she  had,   most  wrongfully  and  malicious^,  wi&wtvltM 
received  from  Alicet  the  wife  of  said  Geo,  Dav^y  and  to  make  sottie  jro-  AvaMtbU'os  • 
vision  for  said  Joan  SareVs  better  support  and  future  livelihood,  an'A^n  in«rfftcWo»t»~ 
consideration  of  5s.  granted,  bargained,  and  sold  to  the  trustees,  stock  «>'*''*'?!:'l 
to  the  amount  of  1000/.  [*]  in  ^  per  cent.  Bank  annuities,  with  the'Ui-  ****^f  '•iq  i 
terest  and  dividends  to  grow  due  for  the  same,'  arising  on  th^  deatlt'bf       ^       ^^ 
the  said  Geo.  Davy,  to  hold  the  same  in  trust,  in  case  Joan  Sarel     '  "^^ ' "  - 
should  outlive  him,  to  permit  her  to  receive  the  dividends  during  Hfer 
life,  for  her  own  use,  with  power  to  dispose  of  the  said  lOOOl^.  at'll^r 
death,  by  deed  or  will,  to  such  chitd  or  children  of  hers  aswrere'then 
living,  or' should  be  living  at  the  time  of  her  death,  in  such  sharet^  ^d 
proportions  as  she  should' think  fit;  and  in  case  the  ^d  Joan  Sarel 
should  die  in  the  life-time  of  Geo,  Davy,  he  covenanted  that  he  wdidd, 
for  so  long  as  he  should  live,  pay  the  mterest  of  the  said  stocks  to  the 
trustees  for  the  benefit  of  Joan  SareV^  then  present  children,  according 
to  such  shares  as  she  should  give  the  said  capital  stock.     The  said 'in- 
denture contained  a  proviso,  by  which  the  grantee,  Joan  Sarel,  was 
not  to  reside  out  of  Tiverton ,  where  Geo.  Davy  the  grantor  resided. 

Joan  Sarel  died  16th  January^  1779,  having  first  made  her  will 
^th  DecembeTy  1775,  by  which  she  gave  the  said  1000/.  stock  to  be 
divided  among  three  of  her  children,  (the  plaintiffs  in  the  cross-bHI,) 
to  wit,  200/.  thereof  to  plaintiff  Robert  Sarely  6001.  to  plaintiff  Samuel 
Sardy  and  200/.  to  plaintiff  Jew/i^  SareL 

Geo.  Davy  died  15th  December y  1784,  having  made  his  will,  and  K£p- 
pointed  Cotman  and  others  (plaintiffs  in  the  original  bill)  his  executors. 

(1)  S«e  this  case  in  1  Ves.  jun.  50 — 56.   where  it  is  much   better  reported;  .juid 
where  the  subsequent  proceedings  are  stated  as  to  the  doctrine,  and  the  case  its«If>  9ee 
per  Lord  Eldon  C.  in  Ellison  v.  Ellisony  6  Ves.  662.     His  Lordsliip  there  says,  **  I  take 
*'  the  distinction,  tq  be,  that  if  you  want  the  assistance  of  the  Court  to  constitute  you 
*'  cestuy  que  trust,  and  the  instrument  Is  TolUntory,  you  shall  not  have  that  assistance  for 
''  the  purpose  of  constituting  you  cestuy  que  trust,  as  upon  a  covenant  to  transfer  stodc, 
*'  i^c.  if  it  rests  in  covenant,  and  is  purely  voluntary,  this  court  will  not  execute  that 
•*  voluntar}'  covenant;  but  if  the  jmrty  has  completely  transferred  stock,  ^c,  though  it  is 
*'-  nitlufLtpry,  ^  tlie  legal  conveyance  being  effectually  fimdc,  ^kc  equitable  jniertst  jffiU  be 
**  (enforced  by  thi^  Cflurt.     That  distincUon  was  clearly  taken  in   Colman  V.'itr<*f  ^dci^^*  osuvnhihh 
"*  peadent  of  the  vicious  consideration.     I  stated  the  ol^jecdcm,  that  the  de«i  was  volun-''  ^^^'^  '^»'«ip» 
**  tary ;  and  the  Lord  Clmncellor  went  with  me  so  far  as  to  coniiidcr  it  a  good  obiection  to  <  >-''''io"omf( 
«•  executing  what  remained  in  covenant.     But,  if  the  actual  transfer  is  made,  that  i?W«|2'*"l  ^'"  ^iMv* 
**  tutes  tf^.  relation  between  trustee  and  cestuy  que  trust,  tfumgh  voluntary  and  without  good 
'  ■"'*  vr  mciitbrwus  consideration:  and  it  is  clear,  in  that  case,  that  if  the  ^oekhiiui  been  aC' 
^    '';  tiudly  tran^erfM,  (unless  the  transaction  were  afBected  by  flie' turpitttde  of '^  Von- 
'"^"^''side^^Uioyy  ^th&  Court  would  have  executed  it  against  the  tnifftee  and  tfie  airthoi^^  the 
'""**  trust.*'    Stei  afso  furdier  ijer  Lord  Eldon  C.  in  Jntrolms t,  iSr»M?A,  12  \W  4«^/l«nd 
-'    i^'PiJi^oJlr^  Sr/>W  ife-Ves;  IWf.  -  ^-    '*^^^'  ^ "  •-    ^  '^^' 

-•  *  Wo 


4£t  Ci»B»  Aeoubo  and  OEnMUMin'Ri^ 

1989.  ^0  transfer  of  the  stock  was  made  by  Geo,  Davy  to  the  trustees  in  his 

*^i    ^  ^1  '      life-time. 

'  CoLMAN  Two  bills  were  filed,  the  first  by  Colman  and  others,  executors  of 

against        Geo.  Dav^y  to  set  aside  the  deed,  as  obtained  by  menaces  and  pro 

S^««"         turpi  causa.     The  second  by  the  children  of  Joan  Sarel,  for  a  transfer, 

,  v.>>iH'//':  aM<fof  tlie  intermediate  dividends  between  the  death  o£  Joan  Sard  ftfd 

'<* :  po  ioji;  o .  tJud:  ofGeo.Davyf  in  the  proportions  given  by  their  mother's  will.       ' 

'.I  *  ^"'J''*    j.'Nir  evidence  being  given  of  any  violent  means  used  by  Joan  Sarel 

m!  7'^'  l^'  .7.1)11  ^^  '  obtaining  the  deed,   nor  any  ill  usage  of  Jier,  by  the  grantor^ 

'^1  . >n.\it;  "^sc '  tiliafler  the  deed,  nor  any  proof  of  a  turpis  causay  but  the  deducticoi 

J^JUiih^tMi  id  be  drawn  from  the  clause  by  which  she  was  restrained  [*]  from  living 

[(t;.il(i  but  of  Tvoertojiy  the  original  bill  was  dismissed. 

,-.rf-ri:.|  L       ^  support  of  the  crq88*billy — Mr.  MtmffiM  and  Mr.  Griwtoood  con- 

'ijj.^'^.,/|^ir^.^  tended*  that  a  mere  voluntary  contract  would  bind  the  grantor,  though 

irt;*'- •.  '/.     it  would  not  be  good  against  creditors;  and  that  ks  being  imprudont, 

•iU     :-:  •'  4nerealy,.  was  not  sufficient  to  set  it  aside ;  and  for  this  they  ciled  the 

;^     't  i'i''\   caaes  of  ViUerty^ Beaumont,  1  Vern.  100.    Boughiony^ BougkioHf  1  At- 

kynuy625.  Allen  v.  ilniie,  1  Vern.  S65«   WUliamsT.  Codrington^  I  Yese^, 

k514«;  in  which  last  case  it  was  i»ekl,  by  Lord  Harduoiclcet  that  abdl 

-jMuld'iiefor  satiafaction,  out  of  assets,  of  a  voluntary  contract.    The 

:...  r;  '  '  >    fSRsefi-  wJiich  aay  that  the  court  wiU  not  enforce  voluntary  contracts,  as 

^i  i    1  '  -  abe^conveyanee  or  devise  of  copyholds  without  surrender,  are  all  against 

MM  MM    :i; .)  . ;.     iiQjrg  |i(  ]g^.    Xn  Qne  ^^g^^  a  defective  conveyance  was  executed  against 

';  ;:  ^'   ;.    ^^  heirv  ^^#  ^.BuUos,  l  WUliams^  60.;  but,  although  Uiia  has  been 

-,  '  Q— tradictedy  and  the  vule  has  been  not  to  effectuate  such  conveyances 

;   Mainat  the  Jbteir  at  law,  it  does  not  apply  to  goods  or  choaes  in  action. 

'      ;iDie|M:e8ent  sulject  ianot,  precisely,  m  the  case  of  other  choaes  in 

judioBy.foeoattieJtpasaes;.  by  transfer,,  in  the  bank4>ooks ;  yet  it  so  far 

^  jiisscsby  the  oeiiveyaitfe,  as  to  make  the  executor  a  trustee  for  the 

MHMee;.  jmd  a  hill  would  lie  against  the  executor  to  compel  a  transfer. 

'    .  .1.'  l^der  the  covenant,  Any  was  bound  to  pay  the  dividends,  from  the 

■  death  of  Joan  Sarel,  to  his  own  trustees.    Upon  such  a  covenant,  an 
action  ;of  debt  would  lie. 

..  The  Soiidlor  General  cited  a  case  of  Goring  v.  Naslkf  S  Atk.  189., 
inhere  WaUe^  v«  Bullae  was  declared  not  to  be  law. 
i>.  But  Lord  Chancdlor  said,  that  wherever  a  voluntary  deed  is  not  suf- 
fioient  to  pass  the  subject  out  of  the  conveyer  (2),  it  never  can  be  carried 
ittko  •execution,  without  it  is  ^  supported  bv  a  valuable  consideration, 
^nie  -eftct  oif  this  deed  would  be,  to  make  the  oonveyer  himself  a 
.  .tradstee  durii^^his  own  life;  and,  in  order  to  raise  a  trust,  there  must 
Jietfi  valuable  consideration^  or^  at  least,  what  a  court  of  equity  calls  a 
inseritorious  consideration,  such  as  payment  of  debts^  or  making  a  pro- 
mion  lor  a  wife  or.  child. 

*o  fit^  Lordship,   therefbre,  dismissed  the  cross-bill  (S),  as  far  as  it 
sought  for  a  transfer  of  the  stock,  but  left  the  parties  to  bring  an 
t  *l^  ]       C^3  <^tion  on^  the  covenant,  as  to  the  dividends  between  the  deaUi  of 
Jane  jSare^  and  that  of  the  grantor.  (4') 

S)  Ste  the  jprecedins  pote. 
jfai)  VUf  per  Ijgrd  ^ion  C.  in  Ilatftvard  t.  Dinudale,  17  V«fc  1 12.  who  r^erring  to 
^  .fiafjbtb^  cases,  ^.declared  his  opinion  tb^  tbere  was  a  juri^iction  to  equitT  to 
«nUr  a 'deed  Whicfi  fonhed  a  cloud  in  a  title  to  be  delivered  up,  aHSioifgh  the  deed 

^^w«»;¥6iaatiaw:*'  • 

^(4)  This  causa  caine  on  for  further  directions,  2Ah  June,  17(^2,  when  U«e  jury,  <it  the 
'trftft,  having  found  that  the  deed  was  entered  into  itro  turjn  aiUM,  ihe  cros«-:hOl  w4$  dis- 
.fliteed.  (w.  Brown's  Addenda.)  See  the  terms  ofthe  decree,  «nd  fibina  of  \he  tubse' 
^ijMat  proceedings  vtatcd  in  the  keport,  1  Ve&!  jun^  5Sp6^* 
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irrkH'THB'CpuitT'op  CifANctittf> 

Rtan  against  Mackmath. 

■  ;  ■"■     ■■■•■-■■  {Reg.  Lib.  1789.  B.  foh  28.)  '-\      ■!   .     i    ->;   : 

fVm&ifidttiS  Phiiip  R^niaA  the  AetmdMit  Edtoard  R^n'haA'beaa  [Wbetbcra 
*■   coAoemcd  together  in  trade  as  co-partners,  but  that  partnership  luU  court  of  eqai^r 
eMrtdiiitheyear  17T*.     In  1788,  Edward  Ryan  paTC  a  note,  in'the  't'I  order  bill.. 
jtrnttimiM  df  hiraielf  and  pittimiff,  to  defendant  Sarah,  now  th«  *ifc:<rf  ^^  uiM^ 
riie  dBftttdam  Madematk,  as  follows  :  "  London,  March  S.  178S,  ibiil-  vg^f  oi  loa.  to 
■^'fcftn  afterdate,  wepromiiicto^Sy  to  Miss  Sarah  Stuart,  or  order,  the  beijcMtea 
*'  sum  of  six  bundred  and  fifty  pounda,  valae  received,  Edward  and  "P'O] 
"  Philip' RyOn."  '  Whicli    note  being  unpaid,  the  defendant  Stuart  Af?^"' 
brMi^t  go  action  against  the  phuntiiF,  upon  which  he  filed  the  preient  ^^S'ca»«d. 
bill,  cbuwinff  that  no  uo-partncr^ip  nas  at  the  time  subsisting  between  g^n  a  joint 
tfMdj  ina  that  there  was  no  consideration  for  the  note,  but  it  was  «  noH.    BUI 
omttinmce  between  defendants '£i/nsn^Ayan  and  Stuart  to  lAjsre  hiai,  filed  to  itilks 
oud  praying  that  the  note  niij«ht  be  deiirered  up  to  b^  cnneelled ;  or^  if  '^^^^°' 
<k  showlA  appMT,  that  the  defendant  StuSrt  gave  defendant  EdtOard  '^'^^^^ 
Ryan  any  <tonndenition  for  the  same,  that  be  alone  might  be  onstrerable  nuiu  Iiitb  the 
to  her  for  the  swlie^  and  that  the  plaintiff's  name  might  be  erased  thero.  bill  TfUined  for 
from,  and  the  defendant  restrained  by  injunction'  from  indorsing  or  ^jf,  >b1s 
MKOtiBtilirtbeaaidnote.  trial  bad;  wim 

Upon' Ae  CUM' coming  on  to  be  heard,  S&lh'Vwnr,  1788.  before  u^^uJLT 
Mr.  J.  Btdier,  sitting  for  (be  Lord  Chancellor,  he  oideved  that  ths  canae  pnjre  ibe  part- 
ahonld  Maod  over  till  the  first  dajr  of  causes  in  Trinity  ternii  and'thMt  nantalp,  and 
ID  the  ncan  time,  the  defendant  Sruort  ghoutd  be  tit<bbeKy  to  bring  an  wwnoD-uiital: 
action  against  the  plaintiff  and  the  defendant  Edward  Ryan  on  the  note.  T^f^  ^*?*' 
In  pursuance  of  the  order,  the  defendant  Mackmatk,  and  his  wife,  re«„rf)^2r'' 
bFOu^t  an  action  against  the  defendant  Edtoard  Ryan  and  jdaintiff  f^^  i„  accrea 
PkAp  Ryan,  when  not  cslabliching  the  partnership,  to  the  satinaction  ih«  name  to  b* 
of  the  juryi  and  tbe  action  being  a  joint  one,  they  were  non-suhed.  eraxd.  (1) 

It  came  on  again,  upon  the  equity  reserved,  the  first  day  of  canses  in 
Ibe  prcaent  term,  when  the  Lord  Chancellor  expressing  [*}  &  doubt  [  *16  ] 
whether  he  could  order  tlie  bili  to  be  delivered  up,  or  pTaintiB's  name 
to  be  erased,  it  stood  over,  to  look  into  cases  on  the  subject.  And 
CMniag  on  again,  Mr.  Solicitor  General  and  Mi*.  Abhot  (2);  for  the 
pUntnT,  ingisted  this  was  a  common  equity,  upon  the  ground  4)f  bills 
yvia  tivtet  between  reversioner  aud  tenant  for  life,  and  between  eurciy 
and  principal,  Viner,  tit.  Quia  timet;  that  tbe  eridenoe  given  at  law, 
net  beii^  sufficient  to  bind  the  plaintiff,  he  ou^  now  to  be  aeoored 
i^aiMt  being  harassed  by  fotTircactioos,  or  having  the  note  n^pMiated 
into  other  hands,  when  he  might  no  longer  be  oble.to  tsake  theaame  ' 

defence  as  he  tud  in  the  present  action.     They  citad  the  Bi^tf  of   . 

(li  Sb  S.  StmMt  Mated,  in  Jecltaun  T.  MilrMl,  that  lArd  Tturiau'*  dctUM  h  : .  0 1  *  'i  . 
ihe  prioeipal  one  vat  nucA  duapj/rwed  ^  at  tbv  tini*,  15  Vn.  ASA.  Lar((.';^riM^  Ci 
obiCTTcd  in  tbt  M<^vr  if  CalcheUrr  i.  Lowtn.  1  Vn.  &  B«am^  £44.',  IhaC  Mt  "  a^- 
■  luon  Aorf  otanyi  4m),  {difffn»Ji  at  it  did  f rim  mheri,  ihni  .i  r.mri  ,f  f/uiir,  had  the 
yjuriuiicliim.and  duty  to  order  ■  void  deed  to  be  deliMnii  up  in  itio^c  nliiiw  pro- 
'^'partr  It  afflicted. '^  Hit  Lordiliip  had  often  before  npri.t'^ccl  hiiiiSL'ir:ici.Mrdlii<jly:  frc- 
iSMMqr. allutERC  to  (he  prBccicc  of  Ibe  Court  of  GscbeqliLT,  ^>lli^h  li  nu-ticoil  In  the  iir- 
gaawBt  of  IIm  priodpal  cs*a  with  r^ard  to  toid  polidn,  ^c, :  m\i\  ili|iri'i.>iii-^  iIjL'  idea 

oi  se"*"*  of  equi^  HiSeriDg  Buch  a  r/ouct  (0  mRoin  ujmn •,■!■■     ^.i^.^^r- 

StiitAr.im  BnliUty  T.  HoUaiid.   7  Vn.  Ktig,  SO,  Sl„  ii  .i   ■       r  :  ■::,-.,l,ilf.. 

nya^Ua.    XordfUiniCalioalludHltotheiiiiHnili    '  7  Vn. 

414,  415.  im  Bkewue  ptrjg.  K,  in  ^otMi  i.  Ifyalt,  3  t-'oi,  i^4.,  hud  thv  Cfic  of 
J>lMrw  T.  WM,  delemimtid  b;  Lord  UvglAoraugn  C,  ttb  Feb.  trsi,  Tn  (tie  ££ti)Ka 
sola  to  dM  nast  pap.  horn  Lord  Colcheater'*  MSS. 

iji)  Sm  nots  (S)  in  the  nnn  page. 


Wii/Kh^9tir  ^tid  F&urrtier,  2  V^sey,  445.  where  the  nete  was  orderM  tr^ 
be  left  iv'ith  the  register^  and  an  xipportmiity  given  to  the  defen(!ant  to 
tiry  its  validity ;  and  the  case  of  Bridge  v.  Edd&uiSy  there  cited,  where  it 
WHS 'proved  that  the  party  said  to  execute  was  in  another  place :  in  that 

**?*?**  dafee  the  Chancellor  ordered  it  to  be  tried,  but  it  was  not,  the  issue  b^fng 
takea  pro  corj/eeso.  Equity,  therefore,  ought  to  relieve.  In  principle 
there  is  no  diiSerence  between  this  and  forgery.  The  partnership  bemg 
at  an  end,  Edward  Ryan  had  n6  authority  to  sign  the  plainiilTs  name 
h*te :  in  the  case  where  the  name  is  really  written  by  the  party,  th^ 
court  has  relieved,  and  ordered  the  security  to  be  giren  up^  as  in  the 
tdiMe  of  notes  for  gaming  transactions,  and  marriage  brokage  bonds. 

:  8.'*  ;  But  in  this  case,  the  issue  having  been  tried  and  found  against  the  note, 
it  ought  to  be  given  up  (2).  In  Whittingham  v.  Thomburgh^  2  Vetn.  906.$ 
a  policy  of  insurance,  obtain^  by  fraud,  was  ordered  to  be  delivered  up. 
tn  Chennelv.  Churchman  fy  in  the  Exchequer,  1776,  an  action  had  been 

bron^t 

f  Chennd  ▼.   ChwrcJtman,    Exchequer,    22d  Feb.   1776 Bill  stated  tl.«t  Edward 

Bidcerton,  clerk,  had,  in  Mich.  1770,  exhibited  his  hill  Id  this  Court  agtiost  this  plaiutiflT 
Chennei,  setting  forth,  that  as  rector  of  Ewkursi,  in  the  county  of  Atrry,  he  was  f*ut!tled 
(oiC  ai.)to  the  tythet  of  wood  and  coppice  grbund,  and  prayed  the  UMial  account. 

Cbenntl  ai^wered  this  bili,  but  his  diefeDce  becoming  the  oominou  cause  of  tfie  parvib, 
Ckurckman,  as  the  occupier  of  the  tame  parish,  encouraged  Chcnnel  to  per&evere  in  his 
dafeoce,  and  promised  to  advance  him  money,  from  time  to  time,  to  support  it. 

Accordingly  Churchman  advanced  several  sums  of  money  to  Chetmel,  to  the  amount 
tf  55L  -towMds  th6  mipport  of  the  cause,  for  ^Iricb  he  took  three  promissory  notes  from 
Channel,  ptomtsing  thaC  do  improper  use  should  be  made  of  them  t  but  Chitrekman,  soon 
afterwards,  put  the  three  notes  in  suit  against  Chenfiel,  and  in  order  to  restrain  Church- 
wutn  ftom  pro<;c«itnf  to  recover  their  value  at  law,  he  filed  a  bill  to  restrain  Churchman 
frym  no  doing,  and  praying  that  the  notes  in  question  might  be  delivered  up  to  be 
cancelled. 
•  The  defendant  answered  evasively,  and  the  plaintiff  proved  his  c«te. 
■  .'At  the  hearing,  the  Court  declared,  the  notes  ware  put  in  suit  against  good  conscience, 
and  that  the  pUuntifT  was  entitled  to  relief  ageinst  them,  and  decreed  that  the  money  levied 
«li  tha  execution,  viz^  64L  should  be  repaid  to  tlie  plaintiff,  and  that  a  perpetual  ii^linction 
alMold  iasue,  and  that  it  should  extend  to  the  indorsing,  or  further  negociaticin  of  tiie 
notaa ;  and,  «s  to  that  bead  of  equity,  decreed  the  plaintiff  his  coata. 

Bui  in  regard  to  such  part  of  the  bill  b^  sought  to  compel  a  specific  performance  of  the 
agreement  to  reimburse,  &c.  the  Court  dismissed  it  with  costs. 

(S)  Mr.  Mansfield  and  Mr.  Jbbot,  (now  Lord  Colchester,)  were  of  counat4  also  for 
ibe  plaintiff  with  the  SolieUor- General.     The  Editor  finds  amongst  Lord  Colchester*^ 

.  n^tes,  a  transcript  of  his  Lord«.hip*s  most  able  argument  on  the  occasion :  but  he  scarcely 
thinks  himself  warranted  to  insert  it  It  seems,  however,  proper  to  observe,  that  the 
cases  of  Chenndy.  Churchman,  and  Mhxkaw  v.  Jordan,  (which  are  stated  in  Mr.i?rotrn*s 
note,)  were  copied  by  Mr.  Brown  from  liord  Colchester*^  own  notes.    Lord  Colchester  % 

'  ^llection  contains  a  subsequent  case  upon  the  sul^ject,  whidi  is  as  follows :  — 

?^"!?1J"  ^  ^^^^  ^'  ^^^  ""^  stalker.     [In  Chancery,  Ech,  7.  1792.] 

Junsdictioii  *j^^  ^^  ^  JjUI  ^i^  I,    jjjg  purchaser  of  a  leasehold  esUte  at  Windsor,  stating  Uiat  in 

Void.       ti^^^  'Jfugu^p  ITBfli,  the  purdiase  deeds  were  executed,  the  defendant  JFebb  having  expresbly 
£quity  will  represented  tliat  the  tenants  were  all  at  will,  and  had  no  leases ;  but  that  aAer wards 

~T%  JP  *         defendant  StaUtgr  set  up  a  lease  for  seven  years,  dated  March,  1789. 
deed  »**'*"-  .The  bUl  chained  that  «hia lease  was  a  fraud;  that  it  was  in  fact  executed  in  NM>em»er, 

iHr  h    "\J   f    ^^^^  "^  *■*  Mtsdkcr  had  aotuaUy  applied  to  plaintiff  in  October,  1789.  begging  to  be 
1**^  slf  »         ODBtioufld  as  tenant;  and  that  be  did  not  pretend  to  set  up  tliis  lease  till  J!V6fi«*ryi  IT90. 

'    ^L   ^       The  prayer  was  that  this  Icaae  might  be  declared  fraudulent  and  delivered  np  to  be 
It  w       b!^       •  •■*»*M«*5  or.  If  the  lease  was  bondfde  executed  prior  to  the  purchase,  tlien  that  W'ebb, 
3  ISro.  Jtep.      i.4h0 vendor,^  might  nsake  satirfiction,  and  that  issues  might  be  directed  fJM-  that  purpose. 
f^^^-  .Mitfhrdnud  Abbot  Cor  flujOiS: 

Attowmcei,  ^.  iJotfi  end  StmUeyiat  defisndants,  insisted  that  there  was  no  equity  to  austain  this  MH ; 
Lessee  under  a  none  against  Webb,  because  he  has  no  interest  in  the  lease,  wmch  is  inspeaelied;  and 
lease  void  for  «tkoae. against  Stalkgr,  because  it  appeared  by  the  answer,  that  the  lease  was  ante-dated, 
hb  own  fraud  -  ^gg^  that  plaintiff,  having  that  discovery,  should  have  dismissed  his  bill  and  brought  eject- 
not  entitled  to  faant,  wfaeie,  it  appeared  by  hb  owti  witnesses)  he  cmild  luive  proved tlie true  execution 
allowances  for  xq  hnye  been  subsequent  to  the  purchase  deed,  and  so  might  have  ncoversd  possession  at 
lasting  improve^  .y.  ,. ..  ^  law ; 

iti. 


hrofi^  .upp^.  nol;es  of  hand  obtaioed  wUhoot  conaideratioD,  judgmeni        1769i 
obtauml^  and  execution  issued* out  and  executed*    The  court  o^eted;     ^-  '  i^t^" 
the  money  to  he  returned,  and  a  perpetual  injunction  again8t{^]  tendering         ^H^ 
qr  negotiating  the  notes.    In  ^  Minshaxi)  v.  Jordan^  at  the  RoUsy  Midu        a^aym^ 
178$,  the  bill  was  filed  to  have  a  note  for  lOOO^  delivered  up.     It  had    M^eniutM 
b.een  obtained  from  the  plaintiff,  by  the  defendant,  for  procuring  the       [  *^'^  ] 
fmlier  to  make  a  will  in  the  plaintiiTs  favour,  whom  he  was  inclined  lOr 
dUinherit,     The  bill  was  retained,  with  liberty  to  the  defendant  to  bring 
an  action  at  law^  and  upon  the  trial,  the  plamtifF  obtained  a  verdict  i 
^nd,  upon  the  cause  bemg  set  down  on  the  postea,  there  was  a  decree, 
that  the  defendant  should  deliver  up  the  note ;  and  though  there  might 
have  been  a  defence  at  law,  [*]  Lord  Kenyon  said,  this  court  had  a       C  *18  ] 
concurrent  jurisdiction.    But,  in  the  present  case,  the  equity  of  the 
case  is  admitted  by  the  Court's  having  retained  the  bill.    It  is  a  neces- 
sary consequence  of  such  retainer,  that  the  remedy  is  admitted  to  be  in 
equity*     It  would  otherwise  be  a  fraud  upon  the  suitor;  and  the* point 
has  been  determined  in  the  case  of  the  Duke  of  Leeds  v.  New  Radnor ^ 
[ante^  vol.  ii.  p.  51 8).  (3) 

Mr,  FofUbianque^  for  the  defendant,  insisted  that,  in  this  case,  the 
defence  was  at  law,  where  it  would  be  incumbent  on  any  person  bring* 
ing  an  action  to  prove  the  partnership.  That  the  cases  have  all  pro- 
ceeded on  the  ground  of  there  being  no  defence  at  law,  on  which  cir- 
cumstance, the  equitable  relief  depends.  1  Vern.  98.  —  Lau>  v.  Lavot 
Forrester,  140.,  Lord  Talbot  said,  tliat  the  bond  .being  good  at  law,  was 
the  ground  of  relief  here.  He  likewise  referred  to  Haningion  v.  Du  '' 
ChaUl,  aniej  vol.  i.  p.  124. 

Lord  Chancellor  said  —  The  point  turned  upon  the  extent  of  the 
relief,  and  that,,  in  order  to  decree  the  bill  to  be  delivered  up,  or  the 
name  erased,  he  must  determine  that  wherever  one  party  hath  an  in- 
atrument  upon  which  he  cannot  maintain  an  action  at  law,  he  must  be 

I  Muukam  t.  Jiordany  RoUty  Midi,  1 785.  Bill  filed  to  have  a  promiitory  note  for 
lOOOL  pajsble  to  defendant  or  order,  delivered  up,  and  cancelled,  as  obtained  by  IVand 
and  without  consideration ;  the  allegation  being  that  it  was  given  to  defendant  fbr  haring 
procured  plaintiff's  &ther  to  make  a  will  in  plaintiff's  favour.  The  bill  also  prayed  an 
injunction  to  stay  action  at  law,  and  prevent  negotlalion  of  the  note. 

^luwtfr-— admitted  the  facts,  but  insisted  the  note  was  not  fraudulent,  but  given  volun- 
tarily for  defendant's  good  services,  and  insisted  upon  a  right  to  indorse  and  negotiate. 

Tlie  decree  was  **  that  the  bill  be  retained  till  tfie  last  day  of  Easter  term  nextt  with 
liberty  to  the  defendant  to  proceed  in  his  action,  and  in  default  of  proceeding  to  trial  (n 
anch  action,  within  the  time  aforesaid,  his  Honor  reserved  the  consideration  of  costs,  and 
further  directions ;  and  any  of  the  parties  to  be  at  liberty  to  apply." 

Upon  the  trial  at  law,  a  verdict  was  found  for  the  plaintiff,  and  the  cause,  in  this  court 
oomiog  on,  upon  the  equity  reserved,  in  Trinily  term,  1787,  his  Honor  (Sir  Lioyd 
A'enyon)  ordered  and  decreed,  that  the  defendant  should  deliver  up,  to  the  plaintiff,  the 
note  in  question,  to  be  cancelled.     And  it  was  ordered  tliat  an  injunction  be  awarded  to  ; 

restrain  the  defendant  from  proceeding  at  law  on  the  said  note;  and  the  same  to  be  ^      i. 

^pefpetuaT.     And  it  was  further  ordered,  that  the  defendant  do  pay  unto  the  plaintiff  costs  —  :  .   / 

nf thb tuit, ftc.  ...;•■,    .M.  1 


40V;  and  Mel  tquky  wauld  not  compel  the  ddipery  of  a  deed  wkeretfno  u$e  eauU  he  made 
,at  (awu.    Alao  that  tltia  lease  was  a  rack<rent  lease,  and  no  incumbrance  withix<  the  ok>- 
iTCoan^  and  repreientation.     Also,  they  insisted,  that  Statker  having  proved  eiepences  for 
Imtii^^  inproiveineBts,  he  was  entitled  to  those  allowances. 

kmdCkmmceUMr  decreed  for  pUdut^  with  cottt;  and  ordered  the  lease  to  be  dekmeed 
up  !•  be  caneelled,  and  did  not  direct  any  aliowanoe  ioat  anprovemcDiiL  He  mid ithad 
never  been  doubted  tnat  if  a  man  would  create  a  forged  deed  (of  which  no  uaeeould 
ka»9  beeii  «Mde  at  law)  yet  equity  will  interfere  and  diBlivar  it  up;  and  tint  tfaia  was  a 
i.yose  aad  lOMdaloua  fraud. 
•  (3)  It  11^  however,  «*  iy  no  means  a  necessary  consequence  that  ike  Cautt  ustf  not  tiiKt.  '^'  ^  "^''  "•<<>'>< 
**matf%(kterminda^mnaajdainHffinequUy,  beamrn tiu m  hat  been  nUdsted."  8mper  ^'^^'^  .rv,,  «;,« 
SSir  r.  Gomttp  M.  iL  in  JIarmaad  v.  Ogiander,  6  Ves.  2S5,  and  Gtast  v.  Barber,  anm,  ^  ^  :'^l)tr.^'j  ton 
^voLjSLwitb.tiMi£dttoi^i]iol&   .     .     *  -o- .  v-*v.-cIU 

decreed"  ^  '<'"'  ^"**'*^ 


.   ..    •• .  • :  -l: 

.'i    ■  --        -f;! 

•    .  ;■•■■     .Yk^     .4 

.'I,-.-.!'..    • 
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1^89.        decreed  to  give  it  up.    That  the  bent  of  his  indination  was  agaimr 

I.  ^_    ^*  ^      ]mfmg  down  the  rule  to  this  extent ;  and  the  cases  rather  tended  to  the 

Byav  contrary  opinion.     In  Minshaw  v.  Jordan^  there  was,  not  only  no  good 

i^aime         consideration,  but  there  was  u  bad  one.     He  thought,  therefore,  he 

J/LkOKMooM.     could  not  make  the  decree. 

i  7l|uty^th^  defendants  consenting  that  the  name  should  be  stnv;k  out  of 
tbe4iote,  his  Lordship  said,  he  would  consider  whether  he  should  dismiss 
the  bill  with  costs. 

His  Lordship,  afterwards,  ordered  the  bill  to  be  dismissed,  without  costs. 


f  ♦19]  [♦]  Dickinson  against  Dickinson. 

[and  Jhc  K]  (Reg.  Lib.  1789.  A.  fol.  151-) 


JflCHARD  DICKINSON,  by  his  will  and  codicils,  devised  his  estate 
an  dhilt  and  in  Northamptonshire,  to  the  defendant  John  Baron  Dickinson,  in  fee, 

JjJ^  ISSr*  **  subject  nevertheless,  and  chargeable  as  therein  followed ;  that  is  to 
J^*2ji2dott  ••y'  ^®  thereby  charged  the  same  with  the  payment  of  3000/.  to  the 
mr^STSdi  plaintiff  Sarah  French,  to  be  paid  her  within  one  year  afler.his  death  ;** 
tlMMgli  tte  abd  then  he,  in  like  manner,  charged  the  same  with  the  payment  of 
•Mftlifiiaaa  1500^.  to  the  plaintiff  Anna  Maria  Roberts,  (an  infant,)  and  with  the 
*'*?^^'??-?-  payment  of  the  like  sum  to  Martha  Ann  Roberts,  (also  an  infant,)  to  be 
{V^^  in.  *  Ip^  ^  them  respectively,  at  their  ages  of  21  or  days  of  marriage,  with 
mS&tHdf  "  interest,  at  4  per  cent,  in  the  mean  time.  The  testator  also  charged  the 
laiaad,  and,  tbt  estate,  in  like  manner,  with  payment  of  a  sum  of  5000^.  to  the  plaintiff 
that  piirpoi%  ft  OUver  Dickinson.  After  .the  testator's  death,  John  Baron  Dickinson 
•^•^yba ]J"  agreed  with  Thomas  Perkins  for  sale  of  the  estate,  for  the  sum  of 
HySfcriniD  l^yOOO^  the  above  charges  thereon  amounted  to  11,000/.  but  Perkins 
hJiIh,  of  ihe  refuaed  to  take  the  title,  unless  the  estate  was  fully  discharged  from  the 
piirrfiMa  several  sums  of  money  charged  thereon'by  the  wiU  and  codicils. 

■MHMy  to  ba  The  bill  was  filed  by  ORver  Dickinson,  Sarah  French,  and  the  two 

Su^Du  iu*iL-,  "^'"*®  Anna  Maria  Roberts  and  Martha  Ann  Roberts,  against  John 
u^^  of  tha  ^^^  Dickinson  and  Thomai  Perkins,  praying  that  Perkins  might  per- 
form his  agreement  for  the  purchase  of  the  estate,  and  that,  out  of  the 
purchase-money  Oliver  Dickinson  and  Sara  A  French  might  be  paid  their 
respoctive  legacies  of  5000/.  and  3000/.  and  that  the  several  sums  of 
^^^  .1500/.  and  1500/.  might  be  properly  secured  for  the  benefit  of  the 

hmMr  ofHi '  in&nt-plaintifi,  when  they  should  respectively  become  entitled  thereto. 
iflUncj,  ofR^  On  the  original  hearing  of  die  cause,  his  Honor  referred  it  to' the 
ooona  to  tlM  Master,  to  enquire  and  state  what  was  the  annual  value  of  the  estate, 
nallbad.(l)      and  whether  it  would  be  for  the  benefit  of  the  infants  that  the  contract 

with  Perkins  should  be  carried  into  execution. 

The  Master,  by  his  report,  certified  tliat  the  annual  value  of  the 
£  ^20  3  estate  was  only  400/.  and  that,  as  that  was  not  sufficient  to  [*]  keep  down 
the  interest  of  the  sums  of  money  charged  thereon  by  the  testator's  will 
and  codicils,  he  conceived  it  would  be  for  the  benefit  of  tlie  infants  that 
the  contract  entered  into  with  Perkins  should  be  carried  into  execution. 
The  cause  comine  on  now  for  further  directions,  his  Honor  enter- 
tained some  doubts  how  he  could  take  from  the  infants  the  security  of 
the  real  fund ;  for>  if  the  money  were  now  raised,  and  invested  in  govem- 
'ment-secuiities,  it  was  very  possible,  that  at  the  time  when  they  became 
entitled  to  receive  their  legacies,  the  fund  might  have  fallen  considerably 
in  value,  and  might  not  produce  the  amount  of  the  legacies. 

It  was  insisted  by  Mr.  Mitford,  that  the  several  charges  being  created 
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IN  THE  Court  or  Chancery. 

by  the  will  and  codicils  for  the  respective  p1aintifl&  without  an3r  priority, 
the  pluntifis  who  were  adult  had  a  right  to  have  their  legacies  raised 
immediately,  and  that,  if  the  legacies  of  the  adult  plaintiffs  could  not  be 
raised  without  at  the  same  raising  the  legacies  of  the  infants,  the  con- 
sequence was,  that  the  legacies  of  the  infants  must  be  raised,  and  thev 
must  abide  the  consequences :  Uiat  it  was  evident,  in  this  case,  the  adult 
plaintiffs  could  not  have  their  legacies  raised  without  having  the  legacies 
of  the  infants  raised  at  the  same  time,  for,  considering,  how  nearly  the 
«um  of  the  several  legacies  approached  to  the  sum  now  offered  bv 
Perkinsy  and  that  the  price  was  at  the  rate  of  30  years*  purchase,  it 
would  be  impossible  to  raise  8000/.  by  mortgage,  leaving  at  the  same 
time  a  further  charge  of  SOOO/.  on  the  estate  in  the  hands  of  the  mort- 
gagee. However,  that,  in  the  present  case,  it  was  not  required  that  an 
appropriation  should  be  made  by  way  of  payment  of  the  infants*  legacies ; 
but  it  was  proposed  that  3700/.  should  be  invested  in  the  public  funds  as 
a  security  for  the  two  legacies  when  the  infants  should  become  intitled 
Co  them. 

After  some  consideration,  his  Honor  made  the  decree  that  the  con-. 
tract  should  be  carried  into  execution,  and  that  the  8000/.  should  be 
|Mud  to  the  legatees  who  were  adult,  upon  the  defendant  Jvhn-  Baron 
Dickhuon  consenting  that  the  4000/.  residue  of  the  purchase-money, 
after  nayment  of  the  legacies  of  Oliver  Dickinson  and  Sarah  French^ 
^oula  be  invested  in  government-securities,  to  remain,  together  with  all 
accumulations  thereof;  [*]  as  a  security  for  the  payment  of  the  legacies 
to  the  infants  when  they  should  become  intitled,  and  undertaking  to  pay 
all  parties  their  costs ;  and  his  Honor  said,  if,  in  the  event,  the  fund 
should  turn  out  deficient  for  pajrment  of  the  infants'  legacies,  they  must 
still  have  recourse  to  the  estate  for  the  deficiency.  (2> 

(2)  Bj  ooBsent  the  parcbaser  was  ordered  to  pay  the  4000^  into  court,  out  of  which 
one  moiety  of  what  ahould  be  found  due  for  the  interest  of  the  two  legacies  of  \50qL 
was  to  be  carried  orer  to  the  respective  accounts  of  the  infants  and  be  laid  out  accordingly. 
The  resdue  of  the  4000^  was  then  to  be  laid  out,  and  out  of  the  interest  thereupon  two- 
sums  of  €OL  were  to  be  carried  over  to  the  respective  accounts  of  the  infiuits,  to  answier 
the  future  interest  of  their  l^acies,  and  be  laid  out  for  their  respective  benefit.  The 
naidue  of  the  interest  was  to  be  laid  out  from  time  to  time.  ^'  And  by  the  like  consent 
**  his  Honor  dolh  declare,  that  the  annuities  to  be  purchased  with  the  residue  of  the  said 
"  sum  of  40002.  after  answering  the  interest  now  due  on  the  said  legacies  to  the  several 
**  plaintiflRi  the  infants,  and  the  Bank  annuities  to  be  purchased  with  the  residue  of  the 
*•  interest  of  the  legacies  of  the  said  pUintiffs  the  infants,  &c.  are  to  be  a  security  for  the 
**  payment  of  the  principal  of  their  said  legacies,  [upon  which  payment]  the  said  estate 
**  wffl  be  discharged  from,  the  same,  and  the  said  plaintiffs  the  infimts,  when,  they  shall 
"  respectively  beoome  entitled  to  their  said  legacies  and  interest,  are  to  be  at  liberty  to 
"  apply  to  the  Court  lor  a  transfer  of  the  Bank  annuities,  in  which  the  interest  of  their 
said  legacies  shall  be  respectively  invested,  and  also  for  payment  of  the  principal  of 
tbetr  siud  legadca  as  they  shall  be  advised.  But  t/iis  is  to  be  withotU  prejudice  to  the 
rigku  of  the  Maid  plaintiffs  the  infants,  in  case  the  aforesaidfund  shall  not  be  sufficient  fir 
*•  the  p&ymeni  of  the  princqtal  of  the  sdid  legacies  at  the  respective  times  aforesaid,  together 
<•  with  the  isUerest  due  thereon  [in  which  case  they  are  tube  at  liberty]  to  apjtly  to  the  CouH 
'*  to  have  the.  deficiency  raised  out  of  the  said  estate.  But  in  case  the  said  fund  shall  be 
«*  more  than  sufficient  for  that  purpose,  then  the  defendant  J.  B.  D.  on  the  la^  of  the 
*•  said  plaintiffs  the  infants  becoming  efititled  to  her  said  legacy,  is  also  to  be  at  liberty  to 
«<  apply  to  the  Court  for  a  transfer  of  the  surplus  of  the  Bank  annuities,  herein-before 
•*  diecUued  to  be  considered  as  a  security  for  the  principal  of  the  said  legacies,  and  the 
<*  said  defendant  J,  J9.  D.  consenting  to  pay  all  the  other  parties  their  costs  of  this  tuit^ 
«'  it  fis  ordered/'  &c. 
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1789. 
V_ii\  II  -*  Vanderzee  against  Willis. 

(Reg.  Lib.  1789.  B.  fol.  403.) 

BtDkera,  ^  OILL  by  the  widow  and  executrix  o£  James  Vanderzee^  deceased,  to 
banog  lecuri-  -i-^  redeem  securities  pledged  by  the  testator  to  the  house  of  Moor' 
^^  ^^S"**f  ^^<WM«  and  Co.  bankers,  of  which  the  defendants  are  the  present  paf t- 
loooJ  thou^  ^^^*  '^^  ^^^  ^^  ^  follows :  — In  the  year  1778,  the  decea«ed  kept 
the  depcMitor  at  an  account  With  the  house  of  Moorhouse  and  Co.  as  bankers ;  andi  upon 
his  death  ia  in-  the  10th  o£  August  in  that  year,  he  borrowed  of  the  then  partnership 
debced  m  a  1000/.  (having  then  400/*  in  the  hands  of  the  house),  and  gave  a  pro- 
t'*^*"Sm  missory-note,  and  deposited  several  bonds  and  other  securities  as  a 
fiirtha'^thaii  pledge  for  the  repayment  thereof.  These  securities  were  freouently 
the  I000£i(l)     changed  by  Vanderzee;  and,  as  one  was  taken  away,  another  oi  equal 

value  was  deposited  in  its  room,  in  1784,  Vanderzee^  owing  the  above 
1000/.  and  about  400/.  on  his  banking  account,  the  partnership  required 
an  assignment  of  the  securities,  and  Vanderzee,  being  an  attorney, 
prepared  a  bond  and  deed-poll  for  securing  1000/.  although  tliere  were 
400/.  more  then  due ;  and  Vanderzee  overdrew  his  account,  after  the 
,  execution  thereof,  and  was,  at  his  death  ^  in  1785,  indebted  to  the  part- 
nership in  the  sum  of  541/.  over  and  above  the  idoO/. 

The  bill  prayed  that  the  plaintiff  might  redeem,  on  payment  of  1000/. 
and  interest  only,  insisting  that  the  deposit  was  made  as  a  security  for 
that  sum  only ;  and  the  rather,  as  a  larger  sum  was  then  due,  and  that 
the  defendants  had  no  lien  on  the  securities  for  any  further  sum  ;  and 
also  stated,  that  the  personal  and  fee-simple  real  estate  of  the  testator 
were  not  more,  or  little  more  than  sufficient  to  pay  his  specialty  debts ; 
and  that  a  bill  had  been  filed  by  creditors  against  the  present  plaintiff 
and  the  heir  at  law,  in  which  suit  there  had  been  a  decree  for  the 
creditors  to  come  in, 
r  *22  1  [*D  T^^  defendants  insisted,  by  their  answer,  upon  a  right  to  retain 

the  securities  to  the  amount  of  their  whole  demand ;  stating  their  prac- 
tice to  be,  never  to  suffer  a  customer  to  overdraw  his  account  more 
than  100/.  without  security  ;  and  that  it  was  intended  by  the  partner- 
ship, that  the  assignment  should  cover  as  well  the  balance  due,  and  to 
become  due,  from  Vanderzee  on  his  cash-account,  as  the  1000/.  and 
interest ;  and  that  the  partners  always  considered  themselves  to  have  a 
lien  upon  the  securities  for  the  whole  debt. 

Mr.  Solicitor  General  and  Mr.  Ainge,  for  the  plaintiff.— If  Vanderzee 
had  himself  broueht  a  bill,  he  woula  have  had  a  right  to  redeem  upon 
payment  of  lOOO/T  with  interest  only.  It  is  impossible  that  the  bankera 
could,  at  the  time  they  took  the  security,  consider  it  as  being  for  more 
than  1000/*  as  he  was  then  indebted  to  them  400/.  more.  Then  the 
'  question  is,  whether  the  executrix  has  not  the  same  right  he  would  have 

(I)  Sir  WiUiam  Grant  M.  IL  speaking  of  this  case  says,  "  In   Vandenee  r.  WilUs^ 
**  there  was  an  assigoment  of  bonds  to  secure  1000£.  borrowed  by  the  tesUtor  from  bis 
**  bankers.     At  that  time  he  was  indebted  to  them  in  more ;  and  he  continued  indebted 
"  in  more  to  his  death.     His  executrix  filed  a  bOl  to  redeem.    The  bankers  insisted. 
««  upon  the  right  to  tack ;  and  so  standing  the  case  it  would  I  think  have  been  held  that 
<*  th^  must  be  paid  the  whole  i  but  it  was  vnntted  that  a  bill  had  been  JUed  by  creditors 
«<  and  a  decree  made.     Lord  Thuriow  seems  to  hare  held,  that  would  have  made  U  A  ' 
*'  guestian^  with  ereditors^  nqt  with  the  executrix  simpfy,  stating  the  principle ;  that  where  ' 
'*  the  equity  has  passed  to  an  assignee  you  cannot  insist  upon  retaining  against  the 
••  assignee.*'     See  in  Adams  ▼.  Claxion,  6  Ves.  229,  &c.     See  also  on  this  case,  and 
upon  the  subject  of  tacking  in  general,  Jones  v.  Smith,  2  Ves.  jun.  372. 379,  &c    Mams 
▼.  ClttxUm,  ubi  svpr^  passim.    £r  parte  Xnott,  1 1  Ves.  609.     Saker  ▼.  Harris,  16  Ves. 
997,  &c.  aad  the  Editor's  note  to  Robinwn  r.  Davison,  antea,  lr6L63. 
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iif  XHJ5  Court  of  Chancery. 

had  if  livine.     She  must  be  charged  with  the  amount  of  the  securities         1789. 
above  lOOOJ.  as  assets  to  paj  specialty  debts. 

'^T.Mansfieldy  Mr.  Selwi/n,  and  Mr.  King,  for  the  defendants. — 
Whoever  comes  into  a  court  of  equity  must  do  equity.  If  Vanderzee 
had  filed  a  bill,  he  would  have  been  told,  that  making  the  security  for 
lOOtf.  ooly^  when  he  ought  to  have  made  it  a  security  for  all  the  mon^  .    '  ^ 

duej.was  a  gross  fraud  upon  the  defendants.     The  defendants,  cer-  ' 

tainly,  meant  to  strengthen  the  security  they  had  by  the  former  deposit ; 
for  it  is  material  that  the  security  had  been  deposited  seven  years  be- 
fore ;  they  could  not  mean  to  take  a  security  for  a  less  sum :  this  shews 
the  plaintiff  ought  not  to  prevail  in  a  court  of  equity.  But,  supposing  ' 
this  to  be  a  security  for  lOOb/.  only,  the  defendant  would  have  a  right 
t6  tack  any  simple  contract-debt,  and  the  executor  cannot  redeem 
without  paying  the  whole.  Demainhray  v.  Meted fy  Pre.  Ch.  419. 
i  Vem.  691.  698.,  which  was  a  pledge  of  jewels.  Coleman  v.  Winch^ 
1  Wms.  775.  If  there  was  a  bill  filed  by  a  specialty-creditor,  it  is  true 
he  would  be  entitled  to  redeem  upon  paying  the  lOCX)/.  only ;  but  this  is 
not  a  bill  by  a  specialty-creditor.  .  The  heir  shall  not  redeem  the  rnort* 
gage-debt,  without  paying  a  bond-debt  to  the  same  creditor.  It  has 
never  been  objected,  in  that  case,  that  there  may  be  a  judgment- 
creditor.  This  case  is  exactly  the  same,  for  here  the  chattels  [♦]  to  be  [  ♦SS  ] 
recovered  will  be  assets  to  pay  the  simple  contract-debts. 

Lord  Chancellor,  —  All  tne  cases  agree,  that  if  the  executor  assigned 
the  equity  of  redemption,  it  would  put  an  end  to  the  tacking :  so  it 
wouldy  if  the  specialty-creditor  brought  the  bill.  I  am  afraid  the  rule 
has  been  laid  down  too  broad,  and  that,  there  being  a  decree  for 
creditors  to  come  in^  tliey  must  redeem  on  payment  of  the  1000/.  witiL 
interest. 


& 


GoATE  against  Fryer.     [19th  Nov.'] 
(Reg.  Lib.  1789.  A.  fol.  12.) 

^¥Wfi  defendant  having  brought  an  action  at  law  against  the  plaintiff, 
-!>  as  administratrix  of  her  husband,  she  pleaded  fiene  administravity 
and  filed  a  bill  for  an  injunction  to  stay  the  plaintifPs  proceeding  at  law, 
a  bill  having  been  filed  here  for  an  account,  and  a  decree  quod  computet 
made  the  same  day  on  which  she  had  pleaded  the  plea  of  flene  admi- 
mtiravit  to  the  defendant's  action ;  and,  upon  the  bill  filed,  she  ob- 
tsnied  Che  common  injunction,  that  the  plaintiff  at  law  might  receive  a 
l^ea;  or,  for  want  of  one,  proceed  to  judgment,  but  execution  was 
therdiy  stayed. 

Mr«  Harvey  now  moved,  that  the  injunction  might  be  extended  to 
stay  trial ;  insisting  that,  after  a  decree,  such  injunction  ought  to  go. 
He  cited  Martin  y^Martin,  1  Vesey,  211.,  and  Kenuon  v.  Worthing- 
lo»(9)y  where,  there  being  lands  descended,  and  a  bill  by  creditors,  m 
fHiich  there  was  a  decree,  other  creditors  bringing  actions  at  law,  the 
present  Chancellor  had  ordered  an  injunction  to  stay  trial,  the  property 
being  in  the  hands  of  the  court. 

Ifr.  Graham^  on  the  other  side,  insisted  that  there  was  no  ground  to 
extend  the  injunction  to  stay  trial,  as  it  would  prevent  the  plaintiff  at 
hnr  firom  falsifjrinff  the  plea  of  plene  administravit,  and,  if  it  should  be 
proved  fidse,  mmng  costs,  personally,  against  her. 

8! 


016  l^ditor*8  note  to  Brooks  ▼.  JUj/nolds,  aiUea,  I  vol.  187. 

S  Did.  668.  upon  which  see  the  observations  of  Lord  £ldon  C*  in  Perty  v.  JPkilins, 

iov^4a 


[S.  C.  2  Cos, 
201.] 

When  there 
11  a  bUl  filed 
against  an  ex- 
ecutor and  de- 
cree guod  com-' 
putett  and  that 
creditors  shall 
come  In,  if  a 
creditor  brings 
an  action,  an 
injunction  shall 
issue  to  staj 
trial  as  well  as 
execution:  (1) 
but  if  the  ac- 
tion be  brought 
before  the  bUl 
filed,  and  he 
chooses  to  dis- 
continue, he 
shall  be  allowed: 
to  prove  hb 
costs  at  law, 
in  addition  to- 
hisdebt. 


C  2 


Lord 


^69.       '  >i  Lord  Chancellor  doubted  whether  the  injunctioo  ought  tq  be  ext^f^d^ 

'  1,  that,  supposing  this  X*]  to  be  a  bill  for.  ^ 


^  ^  to  stay  the  trial.     He  said, 

GoATE.  discovery  of  that  which  would  be  an  answer  to  the  plea,  it  would  be  ex- 
^ainst  traordinar J  that  the  trial  should  be  restrained  absolutely.  The  question 
fmxMm.  ^ng^  whether  it  ought  to  be  the  course  of  the  Court  to  stay  the  wliole 
^  *24  ]       proceeding,  after  a  decree  quod  computet^  or  only  to  stay  execution* 

The  motion  stood  oyer,  and,  upon  a  subsequent  day,  Lord  C%2bt- 
fuellor  said,  he  was  convinced  the  injunction  ought  to  extend  P^,0i^ 
the  trial:  but,  as  the  action  was  commenced  before  the bSl  filedy^ the 
creditor,  if  he  came  in  under  the  decree,  and  discontinued  his  aotiOD, 
should  be  entitled  to  prove  his  costs  at  law  in  addition  tO'hia  dc%t :  bot, 
if  he  chose  to  let  his  action  remain  till  he  saw  what  became  of  the  ftirid, 
then  the  action  must  remain  suspended. 

He  therefore  granted  the  order,  that  the  injunction  should  (S)  issue 
without  the  usual  clause. 

(3)  <*  Extend  to  stay  trial;  but  if  the  defendant  discontinued  his  action,  he  was  to  be 
*<  at  liberty  to  prove  the  costs  of  the  action  as  a  debt  under  the  decree.**     R.  L. 


Burke  against  Vickass* 

(Reg.  Libw  17^9-  A,fol.l9.)       < 
:■  '       ■  -.    .    .. 

Affidavit,  of  the  l^  R*  5  TANLE  Y  moved,  That  service  of  the  suhpoena^  mm  ii^nnction- 
merHs,  must  ^^  biUi  upon  the  attorney  at  law,  should  be  good  service,  the  plaintiff 
acoompany  no-  at  law  being  abroad,  upon  an  q^^favii  that  the  attorney  bad- been  ap- 
?"*  ?"  *^^I«  plied  to,  and  had  refused  to  accept  the  iubpcena  ;  but  there  was  no  affi- 
^;^S^       davit  of  truth  of  the  equity  of  the  bill. 

^l^bMepla&tiff  Lord  Chancellor  said, — He  had  thought  of  this  matter,  and  althpush, 
at  law  is  if  the  practice  were  to  settle  a-new,  he  should  think  it  were  better  that 

abroad;  but  ^^  affidavit  of  merits  should  be  made  in  the  first,  step  of  the  iauise ;  yet, 
''^^  "^  the  &8>  i^  ^be  attorney  does  not  appear,  nothing  can  be  done,  be  thought  it 
^i^SSoSoo  that  ^A>  sufficient  that  the  affidavit  of  merits  should  accompany  the  motion 
I  of  the  '  for  the  injunction  (2). 


9ukpanawgoa 

tte  attomty  nay  be  good  service.  (1) 


indc 


1)  It  is  now  clear,  and  admitted,  that  tJtis  decinon  is  gwte  wrongs  the  contrary  had, 
feed,  been  decided  but  a  very  skort  time  before,  vHeDdtmcy^,  WdUu^  amt^i  1S*V  and 
it  is  now  settled  that,  m  Chancery^  the  affiila?it  of  merits  miuty  in  such  a  cast,,  amxmt- 
(jMny  the  motion  that  Ute  tubpema  nuiy  be  good  service.  See  the  Editor's  notca  !#!>«- 
Umcy  ▼.  Ifaliis,  aniea,  12.  and  to  Revet  t.  Rraham,  antea^  2  voL  24a 

(2)  A  demurrer  was  afterwards  allowed  to  the  bill  in  this  suit.   R.  L.  1789.  A.'fifl.  98. 


[♦26]  [*]  Ray  against  Fen  wick. 

(No  entry,) 


NeexetU  regno 
nfosedaftsuh 


A  BOND  had  been  ^iven  by  the  defendant  to  Saundehon,  and  by  him 
.  aiBsigned  to  plaintiff;  Saiinderson  was  since  dead,  mid  nobddy  had 

"^'b^A         administered  to  him. 

Jjljj^i  obHgee  ^^-  Richards  moved,  on  the  part  of  the  plaintiff,  for  a  ne' exeat  regno 
bemgdead  .  against  tie  defendant,  on  an  affidavit  that  he  was  going  abroad,  and 
without  repre-  in  order  to  give  the  plaintiff  time  to  obtain  administratioh  to  Saunderson. 
sentativeB.  (I)      .  Lord  Chancellor  refused  to  order  the  writ  tp  imue-;  becaude  tfie  suit, 

■  :j.*  V   without 


tjk-^rsii  Covftr  or  Chanceht.  ^ 

4MltftW'«  i^r«MMattive  of  tlie  origbal  oblieee  in  the  note,  mtrst  b«       tiM 

l^^ltr.'Bduncs^^wfao  bas  paid  ]Murticttlmr  attention  to  the  subject,  observed  to  tbe  (t^&iX 

fettfMi  tlik  Ma  otiiK?  decision  fas  reported)  tetmt  very  questUnable  /  jtiuv  (fte  very  o^f  FtKlrJcc. 
gf  tim^fimUif*9>emificnti0ri  iwm  <»  fgcwg  the  fund  untU  be  amid  Mng  the  rq^rtuntatmt  of  ^- <.  *  ' 
(^j9<Bi(s^Ac|^  ikccou^i  and  tbat  with  regard  to  the  reporter's  statement  as  to  dundt' 
-«--  «  'omJiT  P^^  of  parties,  the  Court  fa'ad  long  abandoned  ■  such  jtmctice  i  and  alivays 
^  A'pLUtftifftb  amMid  by  adding  parties  even  at  the  hearing.  See  upon  this.<fiu>/u 
j^Atfe^A.  Jaketr.  ^ma,  S  Atk.  111.  &  Beames,  £1.  PI.  155.  Upon  the  point  and 
•vlfaal  of  tiMM  wtfta  in  gon^ral,  see  Beames  on  ne  exeat,  56,  AcStorey  ▼.  Higgim,  pan. 
42^.  iBill  9d  Beatt.  3f6.  AUemtcm  v.  Leonard^  post,  218.  iS^rman  v.  ^ftMraum,  and 
i^Biier  ?•  ^ppUtofh  post*  57a  427. 


"I- 


JoLLiFFE  against  East  and  Others. 
(Reg.  Lib.  1789.  A.  fol.  170.) 

TA  NE  JOLLIFFE,  deceased,  by  a  memorandum,  signed  by  her  April  1 0.  Legacy  of 

1775,   left  to  her  brother  William  JoUiffes  two  eldest  daughters  lo,ooo^.  to  two 
Eleanor  and  Sophia  JoUiffh  the  sum  of  10,000/.  to  be  equally  divided  "***"**'?^ 
behneen  them  token  they  should  arrive  at  the  age  of  twenty-one  years,  and  fJk^i**'"'**^'^ 
that  sum  to  carry  interest  for  them,  from  the  time  of  her  the  said  tes-  ^„^  ^ 


arrtoe 


•■-J" 


tatrix's  death,  until  they  should  arrive  at  the  above  age;  and  begged  at  21,  is  a 
the  pMntiff  ( Thomas  JoUiffe)  would  execute  the  said  inemorandjlim  as  tenaoQr  ui 
fcer  lest  request     The  testatrix  died  on  the  said  10th  of  April,  1*775,  commoi^  and 
and  the  plaintiff  proved  the  memorandum  in  the  ecclesiastical  court.         ^S^'aif'  her 
The  said  Sophia  JoUiffe  (one  of  the  legatees)  died  8th  April,  1784-,  dLare  shall  go 
without  having  attainea  her  age  of  21  years,  intestate,  and  ner  father  ^hcrrepie- 
(tiie  defendant  William  Jolliff^  took  out  administration  to  her,  and  the  sentative.  (1) 
phiintiff,  apprehending  that  each  of  the  legatees  had  a  vested  interest  When  a  testator 
m  a  moiety  of  the  said  legacy,  and  the  defendant  William  JoUiffethsLV-  ezpreaaas  Um- 
li^  se  innsted,  and  that  he  as  administrator  to  Sophia  was  intitled  to  her  irff  »•«**- 
n^ty,  the  plaintiff  paid  the  sum  of  5000/.  to  the  said  defendant,  with  SS^tSilLl 
interest  from  the  death  of  the  testatrix.     Eleanor,  the  other  daughter,  9^,7  to  oome  to 
iotermarried  the  3d  May,  1788,  with  the  defendant  [*j  East,  and  has  this  court,  the 
not  attained  her  age  of  21  years,  and  her  5000/.  was  made  a  subject  of  coats  shall  be 
sel^leineiit  on  that  marriage.    The  bill  suggested  that  East  and  Eleanor  Pf^^  *^^^^ 
his  wiiby  and  the  trustees  in  their  settlement,  insisted  that  Eleanor  and  ^^J^%) 
80j^ia  were  joint  tenants  of  the  legacy  of  10,000/.  and  that,  by  the      r  «26  1 
death  of  Sophia,  she,  Eleanor,  was  become  entitled  to  the  whole.     The 
jp^ptiff*s  bill  dierefore  prayed  that  it  might  be  declared,  whether 
jEleanor  was  intitled  to  the  whole,  or  only  to  5000/.  and  proper  accounts 
might  be  taken,  offering  to  pay  the  5000/.  and  interest,  and  that  if  the 
court  should  be  of  opinion  that  Eleanor  was  intitled  to  the  whole,  the 
defendant  William  might  pay  the  5000/.  and  interest  paid  to  him,  or 
repay  the  same  to  plaintiff. 

Mr.  Solicitor  General,  for  the  defendants  East  and  his  wife,  contended 
that  this  was  a  joint-tenancy  till  21,  though  divisible  then,  and  that 
Eleanor  was  intiued  to  the  whole. 

.  Tbe  memorandum  is,  to  the  two  eldest  daughters  Eleanor  and  Sophia 
10,000/.  Had  it  stopped  here,  it  would  clearly  have  been  a  joint- 
leoancy* ..  In  Perkins  Y.Bayntun,  (antea,  vol.  i.  p.  118.)  it  is  said,  '*  That 

(1)  See  Jmawr  v.  JenowTf  10  Ves.  569.  and  the  several  other  cases,  with  the  editor's 
cterfHtimi^  ia  the  fldBtar*t  note  to  Perkins  ▼.  Baynton,  antea,  1  voL  1 18. 

fflf)  flsr  «b#  iccotdih^y  Bangh  v.  Beed,  post.  192.  Studhotme  v.  Hodgson,  3  P.  W. 
800.  sad  Jawur  v.  Jmtmr,  10  Ves.  57 1>  572,  &c 
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[.•27] 


residuary  legatees,  ifot  being  executors,  will  always  take  as  tenants  ia 
common  ;  though  executors  will  take  as  joint-tenants."  But  the  autho- 
rities seem  doubtful  as  to  this :  in  Webster  v.  Wehs^ery  2  P.  Wms.  S47.> 
one  havine  devised  the  residue  of  his  personal  estate  to  three  personsy 
it  was  held  by  the  court  to  create  a  joint-tenancy.  That  was  decided  in 
17J6:  —  In  1729,  Cray  v.  WiUis,  2  P.  Wms.  529.,  was  decided,  and  it  was 
there  also  held,  that  the  residuary  legatees  were  joint-tenants;,  though 
*  it  is  true  that  they  were,  in  that  case,  also  executors.  In  Cray  v.  fVilUip 
it  is  said  that  the  leading  authority  on  this  subject  is  Ladly  Shore  ▼• 
JBittingsby^  1  Vem.  4-82.  and  Sir  Thomas  Jones,  162.  S.  C,  where  it  wu 
held  that  a  surplus  of  a  personal  estate  devised  to  A.  and  i?.  was  a  joint 
devise,  and  should  survive ;  and  that  case  is  called  the  last  authority  oft 
the  subject,  which  is  a  singular  circumstance,  as  Webster  y,  Webster 
was  so  late.  As  to  Webster  v.  Webster,  no  decree  is  to  be  found  in  the 
Register's  book,  nor  is  there  any  minute  to  be  found  in  the  Register's 
Minute-book.  The  case  of  Lady  Shore  v.  BiUingsby  is  differently  re- 
ported in  Vernon  and  in  Sir  Thomas  Jones ;  but,  upon  examining  the 
Register's  book,  it  appears  that  the  report  in  Vernon  is  the  most  cor- 
rect. (3)  It  does  not,  indeed,  there  appear,  whether  [♦]  the  residuary 
legatees  were  or  were  not  executors ;  but,  upon  searching;  the  original 
will  in  Doctors*  Commons,  it  appears  that  one  of  the  resiouary  legatees 
was  executor,  the  other  not.  Therefore,  on  the  authorities,  it  appears 
that  the  first  clause  of  the  bequest,  in  this  case,  would  make  them  joint- 
tenants.  Then  the  question  is,  whether  the  words  **  equally  to  be 
divided  between  them  when  they  shall  arrive  at  the  age  of  21  years'* 
shall  make  any  difference.  We  insist  the  meaning  of  the  will  was,  that, 
if  they  lived  to  attain  21,  the  fund  should  be  divided ;  till  then  they  had 
it  jointly,  and  therefore,  Sophia  having  died  under  21,  Eleanor  took  the 
whole. 

Then,  as  to  the  clause  relative  to  the  interest,  that  is  joint,  and  con- 
firms the  construction.  The  court  might  have  applied  the  interest  for 
maintenance,  during  infancy,  in  different  shares,  according  to  the 
exigencies  of  the  infants  at  different  ages,  there  being  nothing  in  the 
will  to  controul  it. 

Lord  Chancellor —  ^without  hearing  the  other  side)  I  believe  it  is  very 
well  understood  that  the  court  decrees  a  tenancy  in  common  as  much  as 
it  can.  Ify  indeed,  there  are  no  coords  that  tjoul  point  at  a  tenancy  in 
common,  tne  rule  of  survivorship  must  take 'dace,  (4)  But  I  think  it  pretty 
clear  that  the  words  in  this  will  are  sumcient  to  create  a  tenancy  in 
common.  As  to  the  costs  of  the  suit,  wherever  a  testator  has  expressed 
himself  so  ambiguously  as  to  make  it  necessary  to  coma  into  this  court, 
his  general  assets  must  bear  the '  costs.  (5)  His  Lordship,  therefore, 
declared  that  Eleanor  and  Sophia  were  entitled  as  tenants  in  common, 
and  the  costs  of  the  suit  should  be  paid  out  of  the  assets. 

(3)  See  also  in  Stuart  y.  Bruce,  3  Ves.  655,  and  the  case  m  Mr.  Raidiby*8  edition  of 
Vernon. 

(4)  Vide  Morley  ▼.  Bird,  .7  Ves.  629.,  the  £ditor*8  note  to  Perkins  T.  Baynton,  anim, 
1  vol.  \\S,et per,  M. R.  CdmpbeU v» CampbeU,  pott,  4 vol  17. 

(5)  Fide  note  (2)  antea^  p.  25. 


IN  THE  Court  or  Chancery.  2f 

s^-  .  178©, 

DoRAN  against  Ross.  ^  * 

(Aeg.  Lib.  1789.  A.  fol.  68.  b.)  HaU,  4UiJD«c. 

[a  a  1  Yet. 

1-N  the  marriage-Aettlement  of  the  plaintiff  with  Ann  DancaiUcy  there  j»°«  ^7.] 

^..  was  a  life-estate,  in  320^.  a  year  annuities,  given  to  the  husband  for  The  ezpradoii 

life ;  and  there  was  a  provision  made  of  500/.  in  case  of  the  death  of  the  ^^*'  ^^^  f^^^- 

wife  without  children,  for  her  nephew ;  but  it  was  so  expressed  as  to  "?*J^  ▼•"•d 
--------  *^  --_._  r  without  "«'**' 


stand  dloubtful  whether,  in  that  event,  the  whole  did  not  go  over  to  thd  «dSSto juSfy 
nephew.  It  was  a  question  of  construction,  whether  the  word  her  should  the  coostnic- 
not  be  construed  his.  Uoa.  (i) 

C*]  Lord  Chancellor  refused  parole  evidence  to  explain  the  intention  of  [  *28  ] 
the  deed,  and  then  said,  that,  if  there  was  any  recital  to  which  the  ex- 
pression in  the  deed  was  contrary,  he  should  consider  which  were  the 
means  to  come  at  it ;  but  that,  without  some  such  guide,  he  could  not 
change. the  words  of  the  settlement.  That  there  was  no  authority  on 
which  he  could  do  that.  (2) 

(1)  Because  it  b  contrary  to  all  policy  and  justice,  and  the  very  spirit  of  the  statute  of 
firauds. 

(2)  Hie  bin  was  disnyssed,  but  without  costs.  R.  L. 


Bennet  against  BatchELOR«  UneMtlnn. 

HqU,  7thZ)Mw 
(Reg.  Lib.  1789.  A.  fol.  70.)  [S.  C.  l  Ve^ 
jun,  65.] 

TfRANCIS  HAMLIN  made  his  will,  Gth  October,  1770,  whereby,  after  Where  the  le- 
several  devises  and  bequests,  he  gave  as  follows :  "  Also  I  give  and  lidue  is  given 
bequeath  unto  the  above  named  Jenny  Poxxyel  (to  whom  he  had  before  ^  *  ptnon  who 
devised  real  estates,  and  also  had  given  specific  bequests)  aU  my  house-  ^^^^^ 
hold  goods,  books,  linen,  wearing  apparel,  and^  all  other,  not  before  5-  whiS^'* 
bequ^Uhed,  goods  and  chattels  that  I  shall  be  in  possession  of  at  the  giftiali^Mcd; 
day  of  my  decease,  (except  the  plate  and  legacies  before  and  hereafter  itill  the  ezecii. 
given  and  bequeathed  :)  Also  I  give  and  bequeath  unto  the  said  Jenny  ton,  thou^ 
Pawel  all  monies  that  shall  be  due  to  me  from  my  tenants,  or  other  J^®^  !*^  "• 
persons,  at  the  time  of  my  decease,  that  she  may  be  enabled  to  pay  all  ^^^fy^ 
my  just  dfebts,  dues,  and  demands  whatsoever,  due  from  me  to  any  the  next  of 
person  or  persons  at  the  time  of  my  decease.''     He  gave  to  Francis  kin.(l) 
Warden^  n^iam  Beards  and  Walter  Batchelory  ten  pounds  a-piece  for 
mourning,  and  appointed  Francis   Warden^   Walter  Batchelor,  Jenny 
Potod,  Thomas  Martiny  and  John  AUen,  executors,  and  charged  the 
said  Jenny  Poxoel  with  the  payment  of  all  his  debts,  legacies,  and  funeral- 
expences.    Jenny  Poivel  died  in  the  life-time  of  the  testator,  by  which 
the  bequest  to  her  lapsed ;  and  the  next  of  kin  of  the  testator  filed  this 
bill  against  the  defendants,  the  executors,  for  the  residue ;  insisting  that, 
the  residue  having  been  given,  they  were  executors  in  trust  only. 

*  Mr.  Solicitor  General,  for  the  plaintiff,  insisted,  that,  wherever  the 
residue  is  given  away,  though  the  party  to  whom  it  is  given  dies  in  the 
life-time  of  the  testator,  it  excludes  the  executor  ^om  taking  the 
residue :  for  this  position  he  cited  the  Bishop  of  Cloyne  v.  Young. 
2Vesey,  91. 

(1)  See  particularly  Dowjonv.  Clarke,  18  Ves.  247. 254.  and  the  Editor's  observations. 
Supplement  to  Veaey,  sen.  318.  Upon  the  general  subject,  see  the  Editor's-  notes  to 
Martiny,  JUbow,  antea,  vol.  i.  154^  Bowkery,  Hunter,  1  vol.  328,  &c.  Oliver y,  ^rewin, 
ibid.  590.  Mence  v.  Mence,  18  Ves.  348.  jm  v.  Smith,  I  Swanston,  195.  &c. 

C  4  He 


CA0Efi  AaODEt)  •  JSBOi  DElBftftfltlED 

•  » 

IW^        "  [^]  He  wn stopped  bj  the  Lord  Chmnedlort  who desiffad tohMr  tlMl 

V— 1\  ■/      other  side* 

I  Bnrvtt    '       Mr.  Mkfordy  for  the  defeDdants»  oontended,  ist,  that  the  bequeitto 
^Koimst        Jenny  P^iad  was  a.  q)ecific9  not  a  refidiiarv»  bequeat'X  it  ».«  giflof 
'^r#^9Qi^    household  goods,  books,  linen,  wearing  apparel,  and  other  laa^beqs^tbed 
^    ^  -I       goods  and  chattels.  This  must  be  confined  to  goods  and  chattels  ejtndtm 
generist  and  is  not  a  general  disposition  of  personal  property ;  it  would 
not  pass  leasehold  estates,  horses,  carriages,  or  money  in  Uie  public 
funds.    He  has,  afterwards,  gi?en  particuuur  sums  of  mon^  to  be  paid 
by  his  executors,  and  has  awo,  particularly,  given  debts  due  to  him, 
which  shews  he  did  not  conceive  they  would  pass  by  the  general  clause. 
Lord  Chancellor.  —  He  might  not  know  that  debts  would  pass  by  the 
words  goods  and  chatteU^  and  was  therefore  desirous  of  giving,  particu- 
larly, what  did  not  appear,  to  a  common  understandinff,  to  pass.    If 
Jenny  Powel  was  alive,  there  could  not  be  a  doubt  of  this  passing  the 
property  as  a  residuary  clause. 

•Mr.  MHford.^^The  gift  of  a  sum  of  money  for  mourning  has  been 
held  not  to  deprive  the  executor  of  a  right  to  the  residue*  Buff*dr\» 
Bradford f  2  Atk.  220. :  but  if  it  did,  here  are  two  executors  who  have  no 
legacies.  The  executors  are,  therefore,  under  the  determinations,  en- 
titled to  the  residue.  It  has  been  held,  that,  though  a  particular  residue 
is  given  away,  yet,  if  it  lapses  by  the  party  dyinff  m  the  life  of  the 
testator,  the  executors  shall  take,  Wilson  v.  Ivat^  2  Vesey,  166.  (2)  which 
is  somewhat  differently  stated  in  the  Register's  book,  from  the  report  of 
it*  Normariy  by  will,  ^ave  to  Ann  Wilson^  his  god-daughter,  a  copyhold 
^  estate ;  and  he  gave  to  his  wife  his  household  goods,  stock  of  cattle, 

monies,  and  securities  for  money,  debts,  t^c.  and  appointed  her  and  the 
defendant  executors:  the  wife  died  during  his  hfe,  and  the  plaintiffs 
filed  their  bill  as  next  of  kin :  the  bill,  as  far  as  it  sought  an  account  and 
distribution  of  the  personal  estate,  was  dimissed  with  cpsts.  (3)  The 
cases  are  in  some  uegree  contradictory ;  but.  In  general,  support  this 
decision.  HuM  v.  Berkeley y  I  £q.  Abr.  243*  but  better  reported  in 
* .  Mosely,  47.,  was  in  favour  of  the  executors ;  and,  though  that  case  was 
disapproved  by  Lord  Hardtoickey  in  Oxben  v.  Otveit,  1  Atk.  494v9  yet  he 
'.  there  determined  on  the  ground  that  tlie  nieces  were  to  take  as  tenants 
itk  common.  In  the  Bishop  of  Cloyne  v.  Youngs  2  Vesey,  91.  (4),  there 
t'  ^^^^  '•  t^J  -^^  ^  residuary  clause,  though  no  name  of  the  leg^ee ;  and  Lord 
^  .yHardxDicke  thought,  from  the  circumstances,  the  executors  were  not 
;i  '  .entitled ;  he  cited  Holdemess  v.  Reyner^  In  Datoson  v.  Dalton,  1 1  tli  Frb» 
,  ii 62f  J*  Brice  gave  the  residue  to  his  three  sons,  whom  he  had  made 
,  executors :  o|ie  of  them,  Nicholas,  died ;  the  next  of  kin  claimed : 
■  Lord  Chancellor,  doubted  whether  it  was  settled,  when  the  residue  was 
l^ven,  by  a  residuary  clause,  to  persons  as  tenants  in  commoni  and  not 
,  as .  executors.  In  Man  v.  Man,  2  Strange,  905.,  the  residue  was  ^ven 
in  shares ;  two  of  the  shares  lapsed,  and  tney  were  taken,  by  the  wife,  as 
executrix.  In  Page  v.  Page,  2  Williams,  489.,  it  was  decided,  Uiat 
the  sijfith  part  of  the  residue,  which  lapsed,  should  go  to  the  next  of  kin; 
Jbut  tliat  was  beicause  the  residue  was  given  to  them  all,  as  a  residuary 
clause ;  and  they  were  to  take  nothing  as  executors.  Owen  v.  Owen, 
.    1  Atkjms,  494.,  was  decided  on  the  same  reasoning. 

Lord  ChancMorm —  I  take  it  to  be  clear,  that  though  executors  take 

' '  beneiiciaHv,  as  well  as  nominally,  where  there  is  nothing  in  the  will  to 

the  contrary ;  yet,  if  there  is  any  tfiing  to  shew  an  intent  that  they  were 

intended  as  trustees  it  will  maxe  them  so.    And  wherever  the  testator 


%■ 


Vj' 


fS)  R.  L.  17.'>0.  B.  fol.  495.     As  to  \vhich  vide  Supplement  to  Ves.  -sen.  517,  318. ' 
Not  SO;  intt  unihout  costs*     Vvle  Supplement  to  Ves.  317, 518. 
See  the  £ditor*s  otxiertations  on  this  case,  Supplement  to  Vesey,  285. 

has. 


(3)   ^ 


f 


IK  ^  mi  OouRT  OF  Chakcert.  $^ 


hm^ kjike  tane  nstniment  by  wfiich  he  appoints  them  executon,  given  ]  fsg^ 

every  thing  away  from  them  to  a  stranger,  that  most  shew  he nMsaat  ^m\  m 

thenr  ipkto  take  at  trustees.    Here,  he  meant  Jimny  Ptmei  to  tftke  BsKvtt 

beWB6cmikf;   and  if  she  had  come  to  claim,  there  could  haVe  beeli  '< 

ii«'flaiiht«<[4Mit  that  she  was  entitle  to  every  thing  as  residuary  le*  ^' 


is^l 


L-   a  :• 


x.-\ 


Decree  fbr  Plainti£ 

{5)  Mr.  Cox's  M&  note. 


n 


Cross  agaimt  Hudson. 
(Reg.  Lib.  1789.  A.  fol.  223.  b.)  ^atf.  pthj'lltb/ 

iOttibee, 

Y  indentures  of  lease  and  release  9  4*  10  Feb.  1769,  made  between  a  pmon  her- 
Catherine  Wiidj  of  the  Ist  part,  John  Hay  of  the  2d  part,   and  ingapower, 
Richard  Hay  and  Lionel  Lee^  of  the  3d  part,    recitins   an  intended  by  manriage- 
tnarria^  between  the  said  John  Hay  and  Catherine  FTild,  the  said  JT^^'  *^ 
Vatherme  WUd  conveyed  her  undivided  moiety  of  the  premises  therein  Sh^kAThe 
mentioned  to  Richard  Hay  and  Lionel  Lee  and  their  heirs,  to  the  use  was  tenant  for 
of  J(An  Hay  for  life,  remainder  to  the  use  of  Catherine  for  [♦]  life,  life,  with  inter- 
remainder  to  Richard  Hay  and  Lionel  Lee,  to  preserve,  S^Cy  remainder  "*?*5J^j*" . 
to  the  use  of  all  the  children  of  Ae  marriage,  in  such  shares  as  John  °***"^^L^^ 
Hay  and  Catherine  WUd  should  appoint ;  in  default  of  appointment,  to  ^^  hira^ 
all  the  children  of  the  marriage  equally  in  tail ;  remainder,  to  the  use  of  executes  the  ' 
the  sarvivor  of  the  said  John  Hay  and  Catherine  JVild,  and  .the'  heirs  power  hy  will; 
and  assigns  of  such  survivor.  —  In  the  said  indenture  was  the  following  **»«  q"*"^?^ 
proviso,  « that  it  should  and  might  be  lawful  for  the  said  John  Hay,  by  ^^,J^^^^. 
any  dieed  or  deeds,  writing  or  wntings,  to  be  by  him  sealed  and  delivered  HMMgh,  by  the 
in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses,  or  acceHton  of  the 
by  his  httt  win  and  testament  in  writing,  to  be  signed  by  him  in  the  fee,  the  power 
presence  of,  and  attested  by,  three  or  more,  credible  witnesses,  to  granti  ^  ^^^^!!^K^ 
limit,  aad  appoint,  unto  any  person  or  persons,  either  for  his,  her,  or  ^ILubAe 
their  life  or  lives,  or  for  any  greater  estate  or  estates,  any  rent  or  rents,  ^ju  ,||^|  |^ 
or  annual  sum  or  sums,  not  exceeding,  in  the  whole,  the  yearly  rent,  or  Mrted  out  of 
annual  sum,  of  100/.,  tax-free,  and  without  any  deduction,  to  be  issuing  his  estate  in 
oat  of,  and  chargeable  upon,  the  said  moiety,  or  half-part  of  and  in  the  ^<Be.  (i) 
said  messuages,  lands>  tenements,  or  any  of  them,  and  to  be  paid  at       C  *^^  J 
such  days  and  times,  and  with  such  powers  and  remedies  for  recovering 
such  rent  or  rents,  or  annual  sum  or  sums,  when  in  arrear,  as  Co  the  said 
John  Hay  should  seem  meet ;  so  that  such  rent  or  rents,  or  annual  sum 
or  sums  to  be  so  granted,  limited,  or  appointed  as  aforesaid,  or  any  of 
them,  should  not  commence  or  take  place  during  his  life.'' 

The  marriage  took  effect,  and  John  Hay,  in  the  life-time  of  Catherine, 
but  there  being  no  issue  of  the  marriage,  made  his  will,  dated  24th  May, 
1775,  which  was  published  in  the  presence  of  three  witnesses,  and 

(I)  Tke  jmncifiU  upon  wfuch  this  case  was  decided  has  been  over-ruled  upon  the  most 
matufw  ammdemHom  and  numeroiu  {nUhorities  of  some  of  the  greatest  Judges.  Vkteperhord 
EUm  C*  upon  the  appeal  in  Maundrell  v.  MaundreU,  10  Ves.  S4«.  254.  26S,  &e.  And  it 
aaema  now  quite  settled,  contrary  to  the  principal  case»  and  GoodhiU  ▼.  Brighamt  1  Bos. 
&  PuL  19Sm  that  a  power  will  not  merge  and  may  well  subsist  in  the  person  who  is, 
or  who  becomes,  the  owner  of  the  fees.  See  further  Mr.  Sugden*s  most  able  exposi- 
tion of  the  subject  in  his  work  on  Powers,  from  p.  78.  to  p.  91 ,  itassim.  It  is  rather  sin- 
gular, that  the  principal  case  «eems  not  to  have  been  adverted  to  in  thf  one  of  MaundreU 
r,  MaundretL 

thereby 


32k  Cas£8  Augved  and  Determined 

1789;        thereby  (aftef  taking  notice  4>f  the  said  indenture)  he  did, ,  by  virtue  iiiul 
v^pi^gp^     in  pursuance  and  execution  of  the  power  to  him  reeerved,  and  by  xnrhie 
Cmw        ofall.  other  potoers  and  authorities  vested  in  him,  grant,  limitt  aiujL  /app^nt, 
i^MM^        mna  and  immediately  afler  his  decease,   unto  the  defendant  Tnomas 
-HvMtm.       FuUingp  his  heirs  and  assigns  for  ever,  one  rent  or  annual  sum  of:  lOOL 
free  from  deductions-,  to  be  issuing  out  of,  and  chargeable  upon,  the 
premises  by  the  said  deed  of  settlement  conveyed,  and  to  be  payaUe 
out  of  the  same,  half-yearly,  at  Lady^day  and  Michaelmas  in  every  yeai^ 
the  first  half-yearly  pa3rment  to  be  made  on  such  of  these  days  as  should 
[  *S2  ]]       first  happen  after  his  decease,  with  [^]  the  usual  powers  of  distress  in 
case  of  non-payment :  and  the  said  John  Hay  declared  that  the  same 
was  granted,  limited,  and  appointed  to  the  said  Thomas  Fulling^  upon 
various  trusts  which  never  took  effect,   and,  afterwards,    upon  trust 
chat  the  said  Thomas  Ftdling  should  sell  and  dispose  of  the  said  annual 
sum ;  and,  in  the  first  place,  pay  thereout  to  his  niece  iv.  M.  Cross  100/* 
and  the  residue  of  the  monies  arising  by  such  sale,  among  the  children 
of  his  brother  Richard  Hay^  or  such  ojie  or  more  of  tliem  as  his  brother 
Richard  should  appoint;  in  default  of  appointment,   among  such  of 
them  as  should  be  living  at  the  death  of  the  said  Richard  Hay  equally* 
Catherine  Hay  afterwards  died  in  the  life-time  of  the  said  John  Hay^ 
without  issue ;  so  that  the  remainder  in  fee  became  vested  in  John  Hay. 
John  Hay  died  in  November^  1781,  leaving  the  will  which  he  had  be* 
fore  made  unaltered  and  unrevoked,  and  leaving  Richard  Hay  his  brother 
and  heir  at  law. 

Richard  Hay  died,  having  made  his  will,  which  contained  nothing 
material  to  the  question  in  this  cause,  leaving  four  children,  of  whom 
J,  R.  Hay  was  his  eldest  son  and  heir  at  law. 

A  bill  was  filed  by  the  younger  children  of  RicJiard  Hay  against 
12.  J.  Hay^  and  the  trustees  of  John  Hay^a  will,  praying,  amongst  other 
things,  tliat  the  will  of  John  Hay  might  be  established,  as  far  as  the  same 
related  to  the  disposal  of  the  said  annuity  of  100/.  and  that  the  said  an- 
nuity might  be  sold,  and  the  monies  to  arise  by  the  sale  applied  accord- 
ing to  the  directions  of  the  will  of  the  said  John  Hay. 

The  defendants  put  in  their  answer ;  and  R.  J,  riayy  by  his  answer, 
insisted  that  the  plamtiff's  annuity  was  not  a  subsisting  charge  upon  the 
estate  contained  in  the  settlement ;  inasmuch  as  the  said  John  Hay^ 
before  his  death,  became  entitled  to  an  estate  in  fee-simple  in  the  estate 
comprised  in  the  said  settlement;  and  that,  becoming  so  seised,  the 
power  given  to  him  by  the  settlement  became  merged  in  the  fee-simple* 
The  cause  caine  on  now  to  be  heard. 
[  *5S  ]  r*]  Mr.  Mansfieldf  Mr.  Mitford.  and  Mr.  Campbell^  for  the  plaintifis, 

made  two  questions : 

lst«  Whether  the  power  was  well  executed,  or  it  was  extinguished  by 
the  accession  of  the  fee. 

^  Whether  the  provision  should  be  made  good  out  of  the  fee. 
As  to  the  first,  this  is  not  the  case  of  a  power  merged  in  a  greater 
estate,  from  the  estates  being  inconsistent  with  each  other ;  the  power 
being,  in  this  case,  distinct  from  the  estate  for  life,  which  he  took  under 
the  settlement,  and  will  subsist  unless  some  act  has  happened  which  the 
law  says  ought  to  destroy  it.  The  doctrine  of  merger  is  little  favoured 
at  law,  but  much  less  in  this  court,  and  the  power  being  in  gross  and 
collateral  to  the  estate,  does  not  fall  within  any  of  the  cases  of  merger 
by  the  accession  of  a  greater  estate.  Where  the  remainder  in  fee  arises 
from  the  same  instrument  as  the  power,  it  is  never  said  to  merge  the 
power,  and  although  the  estate  for  life  might  merge  in  the  fee,  for  other 
purj^Qses,  the  powei:  would  not  be  extinguished.     Powelv*  Morgan^ 

3Vem. 


iM  THC  Court  of  Chakcery* 

S  V«rBi  90.      Thomas  v.  KeymM,  2  Vera.  S48.     Doke  of  <Jhdndoi  r.        1 17M 
TaiM,fWmm»,mi.60^.{2)  v— I^ 

-But^  fluppote  the  power  to  be  extioguishedy  the  mrovieion  mipt  be        Ciniw 
served  out  of  the  interest  </•  Hay  bad  in  the  estate*    The  court  wiU  not        agakm 
auflbr  tbe'  prorision  to  fkil  thou|;h  it  does  not  arise  out  of  the  fund  he       Hinmi; 
niesnt  it  to  arise  from.    Sir  Edward  Clerk's  case,  6  Coke,  18.  a* 

Mr*  SaUeiior  Creneral,  for  the  defendants,  insisted  that  the  contingent 
estate  having  in  this  case  fallen  in,  and  no  act  having  been  done  by  the 
t^Mator  afterwards,  the  power  is  not  well  executed.    All  the  cases  are 
of  peiPSODs  who,  though  they  could  dispose  of  the  charges  yet|  being 
infimta,  cannot  dispose  of  the  estates*    That  the  intention  of  the  party, 
here»  being  to  execute  his  power  by  charging  the  wife  surviving,  or  the 
isme  of  the  marriage,  and  not  to  give  any  thing  out  of  the  estate  itself, 
It  eottld  not  be  extended  to  the  case  of  there  being  no  issue,  and  himself 
sonriving ;  nor  did  it  follow  that  because  he  meant  to  make  a  charge  in 
that  way,  he  would  have  made  the  same  [*]  charge  out  of  his  own  estate^       [  *S4  ] 
It  is  true,  that  if  he  had  stated  the  case,  and  said  that,  out  of  the  power, 
or  the  contingent  fee,  he  made  the  provision,  it  must  have  been  allowed 
to  be  good,  since  the  case  of  Perry  y.  JoneSf  3  Term  Reports,  88.: 
though,  before  that  case,  Mr.  Feame  thought  such  an  interest  was  not 
devisable.    If,  therefore,  it  is  made  out  that  he  meant  to  execute  it  aiB  a 
power,  and  that  he  did  not  mean  to  give  it  as  an  interest,  it  will  not  be 
an  exception  to  the  rule  that,  when  the  power  is  extinguished  by  the 
accessioa  of  the  fee,  the  provision  fails :  it  has  never  been  held  that  a 
power  was  well  executed  where  the  party  had  a  reversion,  after  interme- 
diate interests,  where  that  power  is  collateral  to  the  estate ;  and  idherever 
the  estate  to  be  raised  by  the  power  is  not  to  commence  till  after  the 
estate  in  the  person  having  it,  such  power  is  collateral  and  will  not  pass 
by»  iotum  staium  suutiu    If  the  power  be  executed  by  deed,  and  the 
coonbencement  of  the  estate  be  immediate,  it  may  be  good,  because 
then,  by  possibility,  there  might  be  an  interest  which  would  last  as  long 
in  the  party  having  the  power  as  the  estate  to  be  created  by  it«    Thus 
in  Edwards  Y4  Slater ^  Hardress,  410.,  where  Lord  HaUf  in  his  argument, 
assimilates  other  powers  to  those  of  leasing,  the  effect  of  his  reasoning 
ia,  that  the  rent  is  not  gone  at  the  death  of  a  man,  because,  by  possibi- 
lity, his  estate  for  life  may  last  as  long  as  the  lease.  Here,  the  reversion 
falling  in  destroys  the  power ;  because  the  whole  estate  comes  to  the 
same  person,  and  there  is  no  possibility  that  the  intermediate  estates        * 
ahonld  last  as  long  as  that  to  arise  from  the  power. 

Mr.  Graham  on  the  same  side.  —  Under  the  circumstances  of  this 
case,  die  power  is  gone  by  the  accession  of  the  fee ;  and  the  words 
cannot  have  such  an  e£Pect  as  to  raise  an  estate  out  of  the  testator's 
interest.  As  to  the  first,  it  is  clearly  within  the  cases  of  merger:  where 
the  rights  are  difiPerent  it  is  true  it  is  no  merger,  as  the  case  of  a  feoff- 
ment by  a  lord  to  a  copyholder,  to  the  use  of  another ;  or  to  a  tenant  to 
the  precipe  to  suffer  a  recovery ;  these  are  not  mergers :  but  wherever 
a  less  estate  and  a  larger  coincide  in  the  same  person  a  merger  takes 
place  (S) ;  as  an  estate  pur  autre  vie  will  merge  in  an  estate  for  the 

n's  own  life,  and  a  base  fee  in  an  absolute  fee.  —  To  apply  this  — 
le  case  cited  from  Hardress^  Lord  Hale  seems  to  think  such  a 
power  as  this  a  power  in  gross ;  if  to  be  so  considered,  it  is  not  more 

(S)  See  Mr.  Sugden*s  extensive  review  of  the  esses  and  very  luminous  statement  of 
te  doetrmt  at  tuw  $ettUd  agreeabfy  to  tkit  argumeni,  in  bis  Valuable  woik  on  Powei% 
f»  IS,  to  p.  9%  JSt vide  mou  {I )  eaOetu 

(3)  Lord  l%tirUna  expressly  decided  upon  this  argument ;  but  his  determinadon  is 
wlmlly  at  variattM  with  the  latest,  as  well- as  varjotts  important  fonntr  sutboritaes.  Vith 
fsfdon  on  Powers,  7S.  to  9S.  espedallj  p.  87. 
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tjf^  CUM  AhotJBf)  AKD  OEfilM^HfiD 

I789.        Acvoarable  to  the  plaintiff ;  tet  [^]  it  is  a  pow^r  coupled  with  M  mf^Mt,  as 

:  ^^iMfc  yrrifV      he  might  have  conveyed  it  to  his  own  family,  or  tor  paymetit  of  his^owii 

'^^ftato         debts.     In  ffeark  v,  Greenbank,  1  Vesey,  tioB.,  such  a  po^wer  is^'^con- 

mSri^        lidered  as  coupled  with  an  interest.    In  late  cases,  such  powers  hUve 

r«??l       **^"  literally  construed.     In  Zouch  v.  WooUton^  2  Burr.  1136.  Lerd 

t  ^o  J       Mansfield  gives  his  idea  of  powers  coupled  with  interest.    In-  Ihisf  iiase, 

it  was  the  estate  of  the  wife,  who  gives  to  the  jiusband  a  power  whfdi  is 

a  mode  of  property  or  interest  in  the  land ;  the  same  person  canneC  have 

a  partial  ownership,  and  an  absolute  dominion,  the  interest  being "tfftlie 

'^ttine  kind»  and  only  inferior  in  degree.  (4)    It  was  competent  to  him,  at 

his  death,  to  appoint  the  whole  estate ;  therefore  he'could  not  exercise 

a  partial  power  over  it. 

Lord  ChanceUor^'-lf  any  serious  doubt  remained  in  any  party,  in  this 
case,  I  would  take  time  to  look  more  particularly  into  the  cases:  bdt  it 
seems  to  me  that  the  disposition  made  by  the  testator,  in  this  case^^Mmust 
take  effect  out  of  his  interest ;  though  the  power  is  gone. 

I  think,  with  the  defendants,  that  the  power  is  merged :  but  I  am 
also  of  opinion  that,  though  the  power  was  gone,  and  the  will  mode  by 
him  purported  to  be  an  execution  of  the  power,  yet,  as  he  evideiilly 
meant  that  the  charge  should  take  place  on  the  estate,  at  all  events,  it 
must  be  sustained  as  a  charge  on  the  estate  out  of  the  interest  Jie  had  at 
his  death.    This  case  is  not  at  all  like  Tamlinson  v.  Dighian^  (1  Wil- 
liams, 149.)  there  the  question  was,  whether  a  conveyance,  as  by  the 
owner  of  the  estate,  should  operate  as  an  execution  of  the  power  which 
^e  wife  clearly  had,  but  no  ownership ;  and  it  was  held  it  should.  Here 
the  will  refers  to  the  power,  and  though  it  goes  on  with  some  words 
more  general,  as  to  **  all  powers  and  authorities  enabling  me  thereto,'* 
yet,  to  be  sure,  technically  speaking,  the  power  does  not  sipply  to  the 
sort  of  interest  which  ownership  gives.    But  the  .testator  in  this  case  has 
^charged  the  estate  with  a  burttien  which  his  interest  enabled  him  to  lay 
on  the  estate ;  though  his  power,  properly  speaking,  was  gone.    When 
I  speak  of  his  power,  I  mean  at  the  time  of  his  death,  for  that  is  the 
'    penod  at  which  the  will  speaks.    And,  tiierefore,  it  is  the  case  of  a  man 
naving  no  power,  but  having  an  interest  enabling  him  to  charge  the 
[  *S6  ]       estate,. and  charging  it  in  the  shape  of  an  execution  [*]  of  a  power  not- 
'  tfithsianding :  now  I  never  heard  it  as  a  point  to  he  maintained,  that 
because  a  man  shews  an  intention  to  execute  a  power  which  he  has  not, 
*     -  -the  hiterest  which  he  had  in  the  estate  should  not  bear  oat  the  disposi- 
' '  tion  he  thinks  proper  to  make  of  a  charge  on  that  estate.    Th^etbre, 
:  '^  J^ukh  the  power  in  this  case  were  merged^  which  I  take  it  to  have  been, 
r' jet  the  devise  must  take  effect  out  of  his  interest. 

'  '  (4)  **  Lord  7%vrlowt  in  deliir^ng  judgment,  adopted  these  arguments;  but  the  prio- 
'^'  ***  d(de  of  bis  Lordship's  decision  ivas  o?er-mled  bj  Ixird  Ei4$H*%  Mgaaeat  on  the  appeal 
**  in  MaundreU  v.  JhfaimtftWif.'*    Vide  Sugden  on  Fowen,  87.  and  tfaepraoeding  notes  of 
'  ttO"  Editor. 
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[ Fiife  Moud  pir  . ".  DuKGET  (I'^atW  Angove  and  Others.  < 

^^!^hJ.  (Reg.  Lib.  1789.  A.  fol;  48.  b.) 

u  •  ^^/ilHIS  was  a  bill  of  interpleader  filed  by  a  tenant  against  pjbrsoQs  who 

plSSiirhiil;  ckumed  the  premises  under  different  rights,  ofi^riog,  as  usual,  to 

ftiervwfaetbe^ ' . 

the  money  oii|jht  not  to  bo  actually  brooght  hito  court  before  the  motion  for  an  ii^iunction;  tbou^  the 
practice  teewa  to  hate  been  ihat  H^iras  time  enonf^  if  brought  in  upoa  dMwiqgvsusesillsuiBtlho  motion 
to  diiiol?e  the  ii^ttDCtion.(l} 

10  bring 


rlTJt  THS  COUBT  OP  GUANCBRr. 

:  brio^di^inoBiey  imo  court  lo  abide  the  eve&t ;  and  aii  injunction  had  heed 
obtaoed  till  the  oomrng  in  of  the  answer. 

Mr.  Smmop  had  moved  that  the  bill  should  be  dismissed,  the  money 
net  having  been  paid  into  court  agreeable  to  the  offer  contained  in  the 
biiL 

Mr«  HMist  objected  that  the  motion  was  premature,  no  notice  having 
been  given  to  pay  in  the  money ;  that  the  first  motion  ought  to  be  for 
pjiyment  of  the  money,  and,  upon  non*payment,  they  might  move  to 
4isinias» 

Jj^ttd  Chancellor  thought  that  the  motion  for  dismission  was  well 
fimodedt  on  the  non-payment  of  the  money ;  and  that  the  injunction,  for 
want  of  an  answer,  ought  not  to  have  been  granted  without  the  plaintiff's 
kragiogthe  money  into  court.  (1)  It  stood  over,  and  notice  was  given 
<rfmotioQ  to  dissolve  the  injunction  on  the  merits. 

Mr.  HaBiitf  in  support  of  the  injunction,  and  against  the  order  of  dis- 
mission, cited  two  cases. 

Brimtr  v.  Buchannan^  28th  November^  17S0,  where,  in  a  bill  of  inter- 
'  pkad^y  the  defendant  being  in  America^  and  an  injunction  being  ob- 
.  taiaed  for  want  of  an  answer,  the  same  was  continued  on  bringing  the 
^  mmMj  into  court. 

£*J  In  Surry  v.X.  WaUham^  28th  February y  1785,  the  injunction  was 
contmiied  to  the  hearing,  on  the  plaintiff^s  paying  the  rent  due-  into 
Cscst^  and  paying  future  rents  within  six  weeks  aRer  they  accrued. 

JLord  CJianceUor  said,  his  opinion  was,  that  the  money  ought  to  be 
paid  ID  in  the  first  instance ;  because  the  gist  of  the  suit  is,  that  the 
plwAtiffis  a  stakeholder,  that  he  has  the  money,  and  wants  to  get  rid 
of  it. .  In.  the  firsfr  case  cited,  of  the  man  in  America^  nothing  can  be 
harder  than  that  the  plaintiff  should  prevent  his  proceeding,  without 
briogin|^  the  money  into  Court  which  he  admits  to  be  due  irom  him. 
It  is  laid  down  distinctly,  both  in  the  Practical  Register,  p.  39.,  and 
io  Equity  Abr.  tit.  Intetj)leader,  that  no  step  can  be  taken  till  the 
Dioney  is  paid  into  Court., 

It  stood  oyer  again  till  this  day,  when  Lord  Chancellor  said,  that,^  in 
a  pure  interpleading  bill,  the  plaintiff  never  can  proceed  compulsorily, 
by  iBfUBCtion,  till  he  has  brought  the  money  into  Court. 

But  the  defendant,  waving  this  motion  to  dismiss  tlie  bill  (2),  tha  in- 
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(I)  Sir  J$hm  LecKk,  Vice  Chancellor,  having  often  obaervcd,  that  partiw  Iwcping  mmcy  * 
ia  tifecir  handa  ware  guUty  of  great  delay,  and  at  the  last  made  theinieWes  lara  fagr  the 
htdUtj  under  the  former  practice  of  obtaining  an  injunction  at  any  time  upon  piiyHig 
the  sum  into  Court,'  endeavoured  to  remedy  this  mischief  in  1818.  Hit  'Honor  deter- 
mined in  CroggoH  t.  Symons,  (9Madd.  Rep.  130.)  tfter  a  conference  with  hotd  Elddn  C. 
that  aa  ii^junction  to  stay  proceedings  at  law  in  an  interpleading  suit,  vxu  upon  the  tame 
/ii  aaiy/u  oi  mm  h^pmetim  in  any  other  nui;  and  that  a  phuntin  could  only  apply  for  the 
olgacl  opon  Iha  maiits  diidoaed  in  the  answer,  if  he  were  not  in  a  situation  to  obtain  an 
ii^aaclioiiaa  ofcooTM^  upon  an  attachment,  an  order  for  time,  &c. 

It  aecms  tiiat  Lord  Eldon  C.  rather  differed  afterwards  from  this,  upon  rafledion : 
but  in  a  8ub8eq[uent  and  very  late  case,  Sir  J,  Leach  observed,  that  he  sdll  retained  the 
impresBoa  above  alludied  to ;  though  he  did  not  mean  that  ajitaboifmiut  at  all  events  dram 
vp,  or  appfyfir  the  order  fir  the  injunction  as  of  course,  upon  an  attachment,  &c.     Itwa$ 
^fuite  miffident  if  the  Court  saw  he  was  m  a  situatvm  lo  do  so.  In  Silver  v.  Atkins,  19Ch  Feb. 
laaa  last  day  of  HU.  T.  Editor's  MS.      The  sequel  of  the  principal  case  of  Dungey  v. 
Angove  wiU  be  found  in  2  Ves.  jun.  304,  &c ;  from  whence  it  appears  that  theappliortion 
in  question  arose  from  the  most  grow  fraud  on  the  part  of  the  plaintiff*,  and  his  solicitor. 
And  that  decision  established  the  principle,  that  a  tenant  cannot  sustain  a  bQl  of  inter«Kit~ 
pleader  between  his  landlord  ojkd  a  stranj^er.    The  case  vras  there  indeed  antirip^»t  €€<:.  .* 
n  landlord  Atauejf  cmbarrasring  his  tenant  with  persons  claiming  under  his  own  ac(  *^(iee  . . 
p.805.) ;  and  that  distinction  was  afterwards  exemplified  and  deariy  maiUl  a  Coiton  v.  j.^  \.  ^^  ^^ 
9HUiamsj  9  Ves.  107.    aarke  v.  Byne,  1 3  Ves.  383.  &  E.  I. Co, v. Edwards,  1 8 Ves. ^^^K',\^,.Ji  .V     , 

(S)  Lord  ZeugilftorvugA  C.  observed,  in  the  future st^ge  of  the  case  upon  this.  tK^ '  ^^  ^  a;  ^tfi 
be  ad  BoiUa^M  the  pliuntiflribr  this  consenu  It  might  either  be  a  matter  of  prudtn^  \^^^.  •nit:*aia 
or  oocaBoned  by  his  dtttrcsB.     riflte2  Ves;  jun.31I.  4  -     u>    .«»  vl»acib  o? 

junction 
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Cases  Aboued  and  Dttermined 

juACtion  was  continued  (by  consent),  on  tbe  plaintiff  bringing  into  Court 
the  year's  rent  due  at  UmstmaSf  1788^  and  the  three  quarters  due  at 
Mi^tieUiuu  U$t  {it  being  i^draitted  that  the  reservation  of  rent  was 
quarterly);  and  also  all  the  costs  at  law,  both  of  the  replevin  and  action 
of  covenant,  and  undertaking  to  pay  the  future  rents  within  six  weeka 
after  each  rent-day.  (3) 

• 

(3)  See  Uie  ultimate  result  of  this  case,  2  Vcs.juD.504.  to  313. 


Zinetin'ilmn 
JSoff,  litfaHw. 

[8.  C.  1  Ves. 
jun.  78.  fuod 
tide.] 

Themonejr 
raised  bjtiie 
sale  of  timber, 
cot  by  tenaot 
for  life  im- 
peadMblc^fta 
ordered  to 
bepiiidtotbe 
next  taker  of. 


Lee  against  Alston. 
(Reg.  Lib.  1789.  B.  fol.  91.  b.) 


nnHlS  cause,  reported  anieoy  vol.  i.  p.  194<.,  came  on  again  upon  tha 
*    Master's  report. 
The  Master  reported,  that  the  timber  cut  had  sold  for  665/. 
And  the  question  was,  whether  Mrs.  Lee^  as  ihtitled  to  the  inherit- 
lance  in  tail,  though  with  intermediate  remainders  which  mi^t  arise, 
was  intitled  to  the  money. 

[*]  Mr.  Mansfield  and  Mr.  Lloyd  insisted,  that,  under  the  cases  of  Ud(Jl 
^l5S^  T.  UdaU,  Aleyn,  81 .,  and  Betoick  v.  Whitfield,  S  WiUiams,  267.,  it  had 
tfaoo^  tfacra  .  I>^Q  always  held  that  the  first  taker  of  the  inheritance  was  intitled  to 
were  Inter-  timber  fallen  by  storm,  or  by  the  act  of  the  party.  That  in  Qarth  v. 
mediate  ra-  CtfHon^  [1  Ves.  524. 546.]  8  Atk.  751.,  it  was  held  otherwise,  on  account 
■^l™^.*^  of  the  collusion ;  and  in  WiUiams  v.  Duke  of  BoUan^  (stated  in  Mn  Cojt's 
flSStenam  ^^^  ^^  S  Williams,  268.)  it  was  on  account  of  the  duke  himself,  who 
cutting  timber    put  the  timber,  being  intitled  to  the  inheritance.    In*  this  case,  Sir 

Rowland  Alston  had  no  right  to  lay  out  the  money  upon  the  ipclosure ; 
he  ought  to  have  charged  the  estate  agreeable  to  the  act  of  parliaments 
Mr.  Solicitor  General  and  Mr.  Sehoyn,  for  Sir  Rowland  Alston,  princi- 

psilj  argued  that  tliis  was  not  a  case  Jbr  costs,  the  Master  not  having 

charged  by  die  fownd  any  timber  cut  but  tohat  ivas  stated  in  the  bill,  and  admitted 
bill,  and  ad-       by  (he  anstver, 

mltted  by  the  Lord  Chancdlor  said  he  continued  of  the  opinion  he  was  of,  that  if  a 
*"*'**' ihSn  hm  t^^^y  ^^  timber  on  an  estate  on  which  he  is  not  intitled  so  to  do,  it 
^I^^^J^I^      wDl  draw  an  account ;  that  he  must  suffer  himself  to  be  considered  as 

jthe  bailiff  of  the  remainder-man ;  on  the  other  hand,  the  remainder- 
ikian  must  take  the  money  he  sot  for  it ;  whereas,  in  an  action,  he  might 
lisve  the  real  value  of  the  timber. 

He  admitted  that  the  case  of  Bexoick  v.  Whkfieid  had  settled  the  law 
on  the  point  of  timber  fallen  by  tempest,  ^c.  and  ordered  the  money  to 
be  paid  to  the  plaintiff,  but  touhout  costs^ 

(I)  VHe  &  C  in  its  Ibnner  stagey  mOMp  1  toI.  194.  and  the  more  full  report  of  the 
pmmt  aigum>nt>  Ibc*  1  V«fc  jun.  7Sy  iflbs.  See  also  Gotofr  v.  Eyre,  Cooper,  Ca.  Ch. 
i^^  Ac* 


wiUloidtoaa 
aoooi»t,but 
where  no  more 
timber  has  beta 
cot  tiian 
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1789. 
Williams  against  Farrington.  '  j—  ■ 

(Reg.  Lib.  1789.  B.  fol.  44.  b.)  -»^>  is^lkc. 

[ac.«owt, 

¥1  ILL  by  the  husband  of  the  Coote  East  Indiaman,  on  the  part  of  the  ^'},, 
-*^  owners,  against  the  captain,  praying  an  account  of  goods  put  on  ^^^  ^  ^ 
board  by  him,  or  for  his  account,  in  the  course  of  the  outward  and  nuutewpenal 
homeward-bound  voyage,  beyond  his  privilege  allowed  by  the  company,  at  common  Uw; 
in  order  to  ascertain  freight  due  to  the  owners.  or  by  statute, 

[*]  An  answer  had  been  put  in,  to  which  exceptions  had  been  taken.  t^«dcfcndant 
The  defendant  submitted,  and  put  in  a  further  answer,  except  as  to  so  orri«i? bS?it 
much  as  interrogated  with  respect  to  the  cargo  put  on  board  the  vessel  ^i|  5^  ad- 
beyond  her  privilege,  insisting  he  was  not  bound  to  answer  as>to  that,  mittedonex- 
as  it  would  subject  him  to  penalties  both  to  the  kins  and  the  company,  ceptions;  (i) 
but  not  setting  forth,  the  penalties  or  the  statutes  inflicting  them.  **."'  ^^^  ***« 

At  the  time  of  putting  in  the  first  answer,  the  time  limited  for  suing  ^^nidt/In^* 
the  penalties  to  the  crown  was  not  elapsed,  but  it  was  at  the  time  of  the  p£,^  b^re^ 
second  answer  put  in  ;  and,  exceptions  having  been  taken  to  the  second  the  flnt  and 
answer,  the  Master  reported  it  sufficient :  exceptions  were  taken  to  the  second  answen, 
Master's  report,  which  came  on  now.  andexcepilon 

Mr.  Attorney  General  and  Mr.  Abbot  contended,  that  the  answer,  in  Jl^^Jg^^ 
this  case,  was  not  sufficient.     That,  even  in  the  cases  where  a  defendant  for  not  dtt- 
may  plead  or  demur,  if  he  chuses  to  answer,  he  must  put  in  a  full  covering,  tbtf 
answer.    Here  he  refuses  to  set  forth  what  cargoes  he  put  on  board,  c«cqpri<mi  ahall 
lest  he  should  be  liable  to  penalties ;  but  he  docs  not  state  what  the  pe-  Jj^  ^^''^  *"* 
nalties  arc,  whether  they  are  by  statute,  or  only  by  contract,  whicn  is  ij^undto ^ 
not  sufficient ;  as^  in  order  to  affi)rd  the  excuse,  they  must  be  penalties  corer.  (i) 
hj  operation  of  law.    In  Honeyvooodv.  Selwin,  3  Atk.  276.,  some  spe-      r  vgg  1 
afic  penalties  were  pointed  out. 

Sdfy.  The  limitation  of  the  penalty,  though  it  had  not  expired  at 
the  end  of  the  first  answer,  had  at  the  time  of  the  second ;  so  diat  the 
defendant  was  not  then  liable  to  any  penalty  upon  making  the  discovery. 

Mr.  Solicitor  General,  for  the  defendant,  said  he  had  always  under-* 
stood  that,  where  a  party  submitted  to  exceptions,  he  was  not  sup- 
posed to  submit  to  all  that  were  taken,  but  that  he  only  put  in  an 
answer  to  such  of  them  as,  with  his  former  answer,  made  a  full  answen 

Tlie  second  answer,  having  reference  to  the  first,  and  making  with  it 
one  answer,  if  he  was  not  liable,  at  the  time  the  first  was  put  in,  to 
answer  a  particular  interrogatory  in  the  bill,  he  [*]  could  not  become  so       r  «i/)  -1 
afterwards.    And  the  Master,  in  this  case,  has  reported  the  answer 
sufficient  to  a  conunon  intent. 

The  bill,  here,  is  by  the  husband  of  the  ship,  on  behalf  of  the  ownen, 
and  claims,  on  their  behalf,  freight  upon  the  captain's  investments  be- 
yond his  privilege ;  which  it  cannot  be  necessary  for  the  defendant  to 
answer,  because  the  freight  cannot  be  due  to  the  plaintiff,  or  the  owners, 
the  whole  ship  being  freighted  to  the  company.  The  captain  is,  there- 
fore, only  liable  to  the  company,  to  whom  the  captains  enter  into  very 
heavy  securities  not  to  exceed  their  privilege.  The  bill  is,  therefore, 
merely  to  render  the  defendant  liable  to  these  penalties.  In  order  to  be 
supported,  a  bill  ought  to  shew  that  the  plaiutifis  have  an  interest  in  the 
subject. 

Mr.  Mit/brd,  as  amicus  curia,  mentioned  a  case  of  Mason  v.  Murray, 
which  was  a  bill  for  an  account  of  the  sale  of  a  book,  the  defendant 

(1)  See  Mr.  Beames*  £1ein.  Pleas.  270,  271.  and  the  cases  in  note  1.  ibid, 

(8)  Vide  C^etwynd  V.  Lindon,  2Ve6.450.    Park^wnt  v,  Lowten,  1  Meriv«591.  and 

••EUPL270,  371. 

having 


yj0  Cjum  A9^MD  AW  DBTiftiumD 

,\'Zfi9.       having  demurred  on  account  of  penalties  {S)f  the  bill  was  tuaaeniti 

^\'   ^  u  ^   '  Vaving  the  penalties ;  but 'the  defendant  insisted  he  still  was  nut  lid^* 

^'TVituAMt      as  the  kinflfs  share  could  not  be  waved;  but|  in  the  jneantiuMy  the 

««ifiur      'lUmitation  having  expired,  and  exceptions  beios  taken  to  the  secocul 

y^MMXMmrw.    aofwer  on  diat  account,  Master  Pechd  allowed  the  exceptions^  and  no 

exception  was  taken  to  his  report. 

' '  ..  liord  Chancellor  thought  where  a  bill  tended  to  charge  a  delbmfant 

'  with  a  crime»  and  make  him  liable  to  a  penalty,  if  the  crime  or  pena{tj 

is  created  by  Uie  common  or  statute  law,  the  defendant  need  not  ftUm 

or  demur  to  it,  but  upon  exceptions  to  the  answer,  he  might  insut  he 

was  not  liable* 

But  the  time  for  suing  tlie  penalty  being  expired,  at  the  time  of  the 
second  answer  being  put  in,  he  thought  the  defendant  liable  to  answer 
as  far  ^  the  penalties  to  the  crown  extended. 
Exceptions  to  the  Master's  report  allowed. 

(9)  Ste  Hudson  T.  Davis,  2Ai»tr.504. 


C  *41  ]  [*]  ^rl  of  Lonsdale,  and  Others,  against  Church  and 

...   TamA  Another. 

BaUh  [8Sd 

fiwft  inS^  (Reg.  Lib.  1789.  A.  fol.  242.) 

JWAb  179a] 

A  raccncr  of  Tl  ILL  by  the  trustees  for  repairing,  S^c,  the  harbour  of  Whitehaven^ 

»  pidilie  trust  -"^  against  the  late  receiver  and  treasurer  of  the  duties  thereof,  and  hi» 

(hATiagii    *  gurety,  for  an  account  of  sums  of  money  received  and  di^ursed,  and  of 

SSiItt'y^  interest  received  on  balances,  from  time  to  time,  in  his  hands. 

UlaooM  in  bis  1^^  case  upon  the  bill,  answer,  and  evidence,  i^peared  to  be  as 

bands,  bac-        follows: 

comitablc  to  By  7  Ann^  the  trustees,  for  the  time  being,  or  eleven  or  more  of  thenv 

^^^L^L^  ^^^  authorised  to  appoint,  by  writing,  a  collector  or  collectors  of  the 

i^iiYi)biis       duties,  8fc. for  repainng  the  harbour ;  and  the  sums  received  by  him,  or 

siUvy  [lufifAft    them,  were  to  be  paid  over  to  a  receiver  or  receivers,  to  be  appointed 

sitmimg  prior    by  the  said  trustees ;  and  it  was  enacted  that  the  trustees  should  take, 

aoeooBtsidilod  or  the  collectors  and  receivers,  sufficient  security  for  duly  collecting  the 

^"^'^^^f  X    duties,  and  accounting  for  the  same;  and  the  collectors  and  receivecs 

maaiDgA.{2}i  ^^^.^  ^  |^^  allowed  for.  their  pains  in  the  office,  as  much  as  Uie  trustees 

should  think  proner,  not  exceeding,  for  all  together,  12(^.  in  the  pound. 

In  1782,  the  oefendant  Church  was  i^pointed,  by  the  trustees,  clerk 

and  receiver,  at  a  salary  of  OOl^per  annum^  in  the  room  of  Speddingp  who 

had  acted,  not  only  in  that  capacity,  but  also  as  treasurer ;  and  SpMing 

havinff,  at  that  time,  a  sum  of  1622^  16«.  S^d.  in  his  hands,  the  same 

was,  by  the  direction  of  the  trustees,  paid  into  the  hands  of  die  pbuntiff 

Dixon  (one  of  them)  as  a  banker,  into  whose  hands  the  defendant  CkkjrA 

was  directed  to  pay  the  surplus  monies  in  his  hands  from  time  to  th^^^ 

and,  in  consequence  of  his  iq[>pomtment,  the  defendant  Churchy  with  tf 

defendant  Bcrni^  as  his  surety,  entered  into  a  bond,  in  the  penidty, 

lOOOL  for  the  due  receipt  of  tne  duties,  to  niaker^;ular|iayjmpial^j^^,^^ 

tradesmen,  of  the  harbour,  and  to  give  a  fair  account  of  his  ^XfiVBffOi 

'  (1)  Hm  M. R. spesUna  of  this  dacuioa  about  four  j^an  afterwwdst. obMrnd,: ''it 
<•  Wtiatwybriirdcaie.  Itw«siMtntth«tihi«iiian  Aouldhirreiktt«rdl>Nyit  tbe^Srat 
**  employed  bin  i  bm,  being  e  public  officer,  making  use  of  public  monej  out  at  mleres^, 
**  be  tbougbt  bis  emplosrer  bad  a  right  to  that  Sutereat  nipropertj  awdn.**  TMr  in 
jyiBjfflgf  T.  J)0nrs^  9  Yes.  juiu  390. 

(2)  FnNn  hQxiOMulcr'%  MjSSi  sad  Beg.  Lib.  ... 

apd 


iNr  tPiK  Count  OF  Ghancert.  '^■'^\ 

*fthd  flUburdemcnts,  and  pay  the  balance  thereof  to  the  trustees,  or  ai        i*ffiq 
xpejr  snmild  appoint.  ^  ,  -\  ,^  ^ 

:'   '[^^  Tfte'  defendant  received  the  duties,  and  passed  his  accounts        lEarlof 
y^^vft  tm  1784, '  when  he  was  appointed  treasurer  as  vrell  as  receiver,      I^nsdalb 
'aiidme  flam  of  2041/.  ISs.  S^d.  then  in  the  hauds  of  Dixon,  was  paid        ag^inM 
over  to  him  as  treasurer:  and  upon  passing  his  accounts  in  1785,  there       f'^mS"'! 
appearecl  to  be  in  his  hands  (inclusive  of  the  money  received  from       L    ^    J 
Axon)  a  balance  of  2071/.  7^.  8^^.  and  he  was  then  requested  to  give  a 
further  security,  which  he  did,  by  entering  into  a  bond,  with  the  said 
Senh  as  his  surety,  in  the  penalty  of  3000/.  for  the  execution  of  the 
baid  appointment.     And,  again,  in  1787,  tlie  balance  in  his  hands  being 
further  increased,  he,  with  the  same  surety,  entered  into  a  third  bond  to 
the  trustees. 

About  the  26tli  Fehniarj^y  1788,  the  plaintiffs  removed  the  defendiint 
Church  from  his  said  appomtments. 

The  defendant,  by  his  answer,  admitted  that,  during  the  execution  of 
the  said  appointments,  he  placed  out  several  sums  of  money,  being  part 
of  tlie  balances  in  his  hands,  from  time  to  time,  on  securities,  at  interest, 
which  interest  was  received  and  disposed  of  by  him  for  his  own  use ; 
and  said  he  conceived  he  had  a  right  so  to  do,  not  having  been  called 
upon  by  the  trustees  to  pay  the  same. 

In  March  J  1 788,  three  several  actions  were  brought  on  the  bonds  and 
the  defendant  Church  held  to  bail  thereon ;  and,  afterwards,  the  present 
bill  was  filed  for  an  account  of  the  balances,  from  time  to  time  in 
defendant  Church's  hands,  and  tlie  interest  made  thereon,  and  praying 
that  the  securities  should  be  assigned  to  the  plaintiffs. 

The  cause  was  heard  last  term. 

Mr.  Mitfordf  Mr.  Graham^  and  Mr,  Boulton,  for  the  plaintiffs. — The 
plaintiff  only  call  upon  the  defendant  to  answer  interest  as  far  as  he  has 
made  it.  It  is  a  pomt  of  equity,  that,  where  a  man  makes  interest  of 
the  money  of  another,  he  shall  pay  the  interest  he  so  makes  of  it.  The 
defendant  had  a  salary  of  60/. ;  might  have  lefl  the  money  dead,  and  he 
would  not  be  answerable  for  interest ;  but  where  he  makes  it,  whether 
in  the  character  of  trustee,  executor,  or  otherwise,  he  must  pay  the 
interest.  1  P.Williams,  140.  [♦]  Ratdiffe  v.  Grave$,  1  Vern.  197.  Lee  [  HS  ] 
V.  Lee^  2  Vern.  548,  Hicks  v.  Hicks^  3  Atk.  274.  Newion  v.  Bennett 
{ante,  vol.  i.  p.  359.)  Perkins  v,  Bayntony  (ibid.  p.  375.)  Treves  v. 
Tmtnshendy^  (ibid,  p.  384.)  Forster  v.  Forster,  (antCt  vol.  ii.  p.  616.) 
Bnfrs  V.  Kingf  (30th  Oct,  1789.)  This  case  is  very  different  from  that 
of  a  banker,  because,  in  that  case,  no  one  can  be  deceived,  as  he  knows» 
by  the  course  of  the  trade,  he  is  to  receive  no  interest. 

Mr.  Solicitor  General,  Mr.  Lloyd,  and  Mr.  RotniHy,  for  the  de- 
fendants.—  Under  the  acts  of  parliament,  the  trusts  are  to  be  exe- 
cuted by  not  less  than  24  trustees :  here  are  but  21  trustees,  plaintiffs, 
and  one  defendant.  For  any  thing  that  appears  on  the  record,  the 
trastees,  to  whom  the  bonds  were  given,  may  still  be  trwitees.  Unless 
ilhe  plaintiA  had  deduced  a  title  to  sue  under  the  bond,  they  have  not 
m^^  such  a  case  as  will  authorise  the  Court  to  make  a  decree.  It  is 
trtie  the  defendant  has  submitted  to  an  account,  but  If  they  refu^ac  to 
tik^tte  account  in  the  m.anner  in  which  he  offers  to  give  it|  he  'is  not 
bimiid  fajr'the  Btibmission. ' 

^Hie'caie  of  Fotstery.  Forster,  was  not  that  a  receiver  should  pay 
interest  which  he  liad  made,  for,  in  fact,  he  had  not  made  any;  but  that, 
i(o>,)|l|Tiiig'pa}d  the  money  as  he  ought,  according  to  the  order  appoint- 
ii|g  hiin  receiver,  2io  should  account  for  the  samct.  The  other  cases  are 
of  persons  imested  with  the  character  of  trustees,  and  if  they  make 
interest,  they  undoubtedly  must  pay  it.  We  admit  if  the  defendant  is  a 
trustee,  he  must  pay  the  interest  made ;  but  if  the  trustees  gave  him  an 
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'Express  authority  to  make  interest,  they  shall  not  dail»«ipap']iial»lbirRthi|t 
iMerest ;  and  there  is  suffictietit  evidence,  in  this  case;. foth«ODiirtfbift lair 
to  presume  there  was  a  contract,  between  the  |}arties»  that  the  >deftndatit 
should  not  pay  interest.  ^  ..<,  ^^  i 

Mr,  Miifora,  in  rephr,  insisted,  that  being  a  public  ofBcerVthe  •de- 
fendant was  a  trustee  for  the  public.  .id 
^     This  day  his  Honor  gave  judgment  (3),  and,  after  stating  the'OasB'as 
•it  is  before  stated,  spoke  to  the  following  effect :.                            >.  10  ^ 
-    The  question  is,  whether  the  receiver  is  not  liable  to  account  far  the 
Interest  made  of  the  money  in  his  hands. 

{*]  The  first  objection  taken^  is,  that  the  plaintifis  have  na  naht  Co 
call  upon  him ;  but  it  does  not  appear  who  could,  have  a  right*  if  the 
present  plaintiffs  have  not.  No  such  objection  is  raised  by  his  answer, 
in  which  he  admits  the  right,  and  submits  (in  case  the  Court  shall  think 
proper)  to  pay  interest  for  the  balances  in  his  hands.  I  am,  therefiire, 
of  opinion  that  he  is  estopped  by  his  answer,  from  this  objection ;  and  it 
seems  to  me  that  the  plaintifls  are  persons  who  have  a  right  to  callupion 
him  for  the  account.  * 

Then  the  Question  is,  whether,  from  the  nature  of  the  office,  he  is  not 
accountable  tor  interest.  The  present  may  be  thought  a  hard  case  (it) ; 
but  the  only  question  is,  whether^  in  a  court  of  equity,  he  nay  not  be 
called  upon. 


«c 


>    (3]  the  editor  hMkg  been  fsroined  tritb  Lord  Cdckuter^t  nolei  of  the  ja^gnfenl  <m 

tiik  occision,  has  the  wtfrfiiction  of  ealjoifiifig  them.    «  Hie  Honor,  after  ttadqgihe 

''  introductory  part  of  the  case,  proceeded  thus :  — In  1 78S  Church  was  appointed  ootloctor , 
afterwards  he  was  appointed  to  the  additional  office  of  recei?er.  From  tbat.dme  be. has 
reg^arlj  passed  his  accounts  every  year,  and  the  balance  in  his  hands  was  every  year 

-  increaM ;  but  be  was  nerer  called  on  to  pay  the  balance  In  hb  hands  on  settfing  the 

'"  aooonnt  ^'  ■ 

^'  In  1788  he  was  called  on  to  pay  the  balaaoe,  but  the  money  then  wMr.aetteth- 

**  coBoing;  thenumay  was  then  plaosd  oat  by  him  at  interest:  he  oould  not  immediacy 
get  it  in ;  and  that  being  the  case,  it  seems  impossible  to  say  that  he  should  not  be 
chaiged  with  interest  for  the  money  which  he  so  kept  in  his  hands. 
<'  Defendant  contends  that  be  is  entitled  to  make  interest,  and  that  the  Crostees  kttew 

«<  that  he  made  interest,  and  did  not  otgect  to  iu 

"  Thb  is  not  the  ease  of  a  person  dealmg  with  hb  own  steward;  if  it  was,  Ishladd 

**  think  he  would  not  be  liable  to  pay  interesL 

<<  If  these  trustees  had  been  persons  dcading  with  the  defendant  as  their  own  agent, 
and  for  dieir  own  benefit,  I  thbk  the  account  they  have  settled  would  preclude  them 
from  demanding  interest ;  but  this  is  a  very  diiferent  case. 

**  The  trustees  here  are  trustees  for  the  public  (a),  and  the  legislature  has  aaidi  the 
receiver  shall  be  paid  a  salary  amounting  to  no  more  than  one  shilling  in  the  pound. 
«  If  the  trustees  might  enable  the  receiver  to  make  intersat*  it  would  Send  lo  the  roost 

<«  misdiievaus  consequences.  In  defiance  of  the  act  of  parliament,  they  might  giife  the 
receiver  a  salary  much  lamr  than  the  statute  prescribes,  and  might  cnihle  him  to 
employ,  for  his  own  benefit,  money  which  ought  to  be  iqiplied  for  the  benefit  off  the 
public.  It  would  be  a  great  temptation  to  the  receiver  not  to  pay  the  money  io  hi« 
hands  at  the  time  be  onght,  if  ke  might  make  interest  of  it.  \1 

<*  Upon  thb  principle  it  is,  that  a  receiver  appointed  by  thb  oouit,  wliS  doea,not  pay 
the  money  in  his  hands,  ia  bound  to  pay  interest  for  it.  i.  .i  -^ 

«  I  tUnk  the  reeeiver  ought  not  to  have  made  interest:  that  it  b  injuriaus  to  thtpublic 
and  of  very  pemidons  eiample,  that  a  man  in  execution  of  a  public  office  aheuld 

.*'  place  the  money  in  hb  hands  in  auch  a  situation,  that  he  cannot  command  It  when  it 

<«  may  be  wanted.** 

K.B.  Defendant  was  also  a  trustee,  but  thb  circumstance  doea  not  seem  to  have  been 

notic»^  or  relied  upon  on  eidier  side. 
(4)  See  also  2  Ves>  jun.  38a 
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(a)  See  FairtitU  d.  BfyUon  v.  Gilbert,  2  T.  Rep.  1 69.  But,  nevertheless,  trustees  under 
a  public  act  are  not  estopped  by  their  tfnn  deed  firom  ity^iftjpg  that  the  act  gives  them  no 
auch  power  as  they  hiife  ezercbed.     Vidt  iMtf. 

^  Thig 
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This  is  not  a  case  (like  that  of  Lord  Salisbury  v.  Wilkins  (5)  of  a 
ptffsoD  dealing  with  his  own  servant,  who  dearlj  would  not  have  a  right 
to  call  upon  him  (5) ;  for  if  a  gentleman  will  permit  his  steward  to  muce 
use  o£  the  money  in  his  hands,  he  certainly  shall  not  call  upon  him  for 
the  intermediate  interest.  So  if  these  persons  had  been  dealing  with 
the  clerk  on  the  subject  of  their  own  money,  and  settled  accounts  with 
liim,  they  would  be  bound  by  those  settlements.  But  that  is  not  the 
case  here :  his  trust  was  for  the  public,  to  exact  duties  from  all  persons 
coming  into  the  harbour ;  for  which  receipt  he  was  to  be  paid  at  the  rate 
of  la.  m  the  pound.  Then  it  is  said,  that  the  trustees,  though  concerned 
for  the  public,  may  permit  him  to  make  interest  till  he  is  called  upon  to 
account  for  it ;  but  Uie  mischief  to  result  from  this  would  be  very  great : 
it  might  put  it  out  of  the  power  of  the  person  who  has  such  monies  in 
Ilia  hands,  to  answer  the  public  exigencies,  and  might  give  him  public 
Boneyy  in  such  a  way  that  the  public  could  not  have  the  use  of  it.  This 
cannot  be  shewn  more  strongly  than  by  the  present  case ;  for,  when 
called  upon  to  account  and  pay  his  balance,  the  receiver  could  not 
SMwer  mat  call,  because  the  money  was  out  at  interest.  Then  he  ob- 
jects that  he  was  never  called  upon  till  the  time  of  his  discharge :  —  the 
question  has  nothing  to  do  with  the  notice,  but  whether  he  had  a  right 
to  use  the  money,  and  make  interest  of  public  property.  The  legislature^ 
when  they  gave  him  1«.  in  the  pound  (or  possibly  two,  if  he  umted  both 
offices,  as  it  seems  doubtful  whether  the  trustees  might  not  allow  1«.  as 
collector,  [*]  and  1«.  as  receiver)  could  not  mean  that  he  should  make 
interest.  I  think,  therefore,  in  order  to  the  example,  he  ought  to  ac- 
count for  the  interest.  Not  being  accountable  for  interest  would  be  a 
CemptatioD  to  receivers  not  to  to  ready  to  pay  money  due  from  them 
when  demanded. 

It  is  a  settled  rule  of  the  Court,  that  such  a  receiver  shall  pay  in  his 
balance  every  year;  and,  if  he  keeps  the  money  in  his  hands,  he  is 
anaweiaUe  Sot  interest.  He  is  bound  by  his  bond  to  have  the  money 
ready  when  called  upon.  If,  therefore,  he  has  made  interest,  he  has 
dtase  it  contrary  to  the  intent  of  the  legislature,  and  the  duty  he  owes  to 
the  public ;  and,  therefore,  he  must  answer  for  the  interest  he  made, 
notwithstanding  the  trustees  may  have  been  negligent  in  not  calling  for 
it  sooner ;  for,  as  his  trust  was  to  have  the  money  ready  when  called 
upon,  he  must  make  it  good  for  so  much  as  he  has  received  above  his 
salary. 

This  decree  was  affirmed  as  to  the  principal  point,  upon  a  re-hearing, 
ia  the  Sittings,  at  the  RoUs,  after  ffiJary  term,  1790.  (6) 

(5)  TMA^Saiidnay'f.WWanvm,  Vide  mldudChmkamihw.  Edwards,  Bym.4Bf  &c. 
vhich  Aeirs  tkii  part  of  the  report  to  be  inaccunte.  Hie  reason  why  Mr.  WSHmon  was 
moft  bdd  Uable,  was,  because  the  plaintiff  had  dedred  him  to  keep  large  evmt  in  his  hands ; 
mi  nei  wsertfy  because  he  was  his  servant.  As  to  cases  of  fraud,  &c.  between  principals 
and  their  Hewudi,  agents,  &c.  see  Lord  Chedworth  t.  Edwards,  8  Yes.  46.  Beoumoni  r. 
Botdtbee,  5  Yes. 485,  &  7  Yea.  5d9,  &c    £.  JOmrdwieke  t.  Femon,  14  Ycs.504. 

(6)  •*  Hm  caae  was  re-argued  on  the  16th  Feb.  1790,  upon  the  question,  whether  the 
"  fmalcei  Aostiig  agreed  to  aihw  the  defendant  to  make  interest,  they  should  not  now  allow 
**  hki  Mleast  U.  in  the  pound,  being  to  the  extent  permitted  by  the  act  of  parliament.   But 

-  *•  Ui  Hoaor  was  of  opinton,  thai  ^  the  trustees  had  made  svch  an  agreement,  they  had 
**  aefnf  beyond  their  power;  and  therefore  refused  to  sanction  such  allowance.**  From 
Lad  Coidkester*9  MS.  It  appears  from  Reg.  Lib.  *\that  an  inquiry  was  directed  as  to 
^'  the  &ct  of  his  having  placed  the  money  out  at  interesL  If  he  had  done  so,  he  was 
*'  to  account  for  the  interest,  profit,  or  adyalttage  made  thereof.**    R.  L, 
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not  Older  • 
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his  certificate  .. 
•rthetum.  (l)r' 


C»46  3 


■  r 


•.-1 


u 


Fox  againsi  MackrEth.     •     ^  •' 

(No  Entry.)  ,       ^  .     '.  ,,  ,   .  .  f 

PON  taking  the  account  decreed  in  this  cause  before  the  Mait^ 
the  defendant  admitted  a  certain  charge^  and  claimed  alloWkncei  hy 
yny.  of  discharge,  leaving  a  certain  balance  due  from  him.  'Tho  Mastar" 
had  not  made  his  report,  but  certified  the  sUte  of  the  account.  ''Mi':' 
Solicitor  General  moved,  this  day,  that  the  defendant  might  pay  iA'>IK^ 
balance,  thus  admitted  by  him  to  be  due,  into  Court,  in  analogy  to  the 
practice  of  the  Court,  where  a  sum  of  money  is  admitted  by  ah  answer 
or  schedule  to  be  in  the  hands  of  the  defendant,  which  is  always  ordered 
to  be  paid  into  Court.  -  ^ 

The  motion  was  opposed  by  Mr.  Sdwyn^  who  insisted  there  never  had 
been  such  an  order,  till  i^er  the  Master  had  made  his  report ;  tflT^lM^ 
"time  the  sum  due  was  not  considered  as  ascertained.  Thaty  ''as  to 
delays  in  the  Master's  office,  there  were  other  means  of  preventing^theth. 

[*]  Lord  Chancellor  said,  the  motion  was  the  first  of  the  kmd  he 
ever  remembered.  That,  where  money  was  admitted  to  be  in  a  de* 
fbndant's  hand,  the  Court  would  order  it  to  be  paid  in,  for  safe  custody ; 
but  here  no  specific  sum  was  ascertained.  (2)  Widi  respect  to  dciaVs,  it 
was  frequent  to  apply  for  orders  for  the  Master  to  proceed  de  die  in 
diem^  but  at  present  he  could  not  make  the  order, 

( 1)  The  JtfS.  notes  of  Mr.  Cox  intimate,  that  the  Court  had,  fpfii  %fure  lAti  eoff^  1^^ 
such  orders  in  many  etues,  upon  the  party's  examination  in  the  Blaster's  office  preriouUy 
to  the  actual  report ;  amongst  which  Mr.  Cox  menUont  Letch  t.  Sieoens,  as  havhig  iMsfr 

Hritbd  in  the  prinoipal  ease.  The  notes  then  slate,  that  Lord  Tkmrhm  felt  inclmed  'tb 
make  sud|  an  order  in i^orrst  ▼.  2Vfii»M,  Hil.  1791 ;  but  did  so  lor  the  first  time  in  •T%un^0^ 
Mm  V,  Pyffinch,  10  March,  1 791,  which  is  dted  in  the  third  edition  of  Mr.  Brown's  RmK|i 
annexed  to  the  principal  case,  (a)  The  existing  practice,  and  its  fonner  histoid,  will,  in 
addition  to  the  above,  be  dearly  seen  in  the  obserratlons  tit  Lorti  Eiiim  C  !a  duarrd  ▼. 
Beekford,  M  Ves.  178.  His  LonUhip  there  says,  '«  I  remember  where,  for  the  purpoiv 
*<  or  getting  money  paid  into  Court  by  the  defendant,  it  most  hacve  a^ipcared  upon  In 
«MWer,  that  the  money  was  due.  When  the  attempt  was  made  to  extend  that,  1^  a 
motion  for  payment  into  Court  of  money  stated  to  be  due,  by  the  examination  of  tkm 
defendant  in  the  master's  office,  Lord  Thurlow,  havings  in  some  instances  leftised,  was 
'*  at  last  prevafled  on  with  great  doubt  to  grant  it ;  but  upon  this  solid  ground,  that  if 
**  it  appears  as  dear  upon  that  examination,  looking  to  the  rights  and  intereaia  of  tbe' 
*'  par^,  thai  money  is  due  fnmi  him,  as  in  the  other  case  upon  the  answer,  there  it «« 
**  reason  against  granting  the  application  in  the  one  case  as  well  as  the  other.  Xhemgu 
attempt  was  where,  to  avoid  the  principle,  so  extended  to  the  examination,  the  party  dia, 
not  cast  up  his  schedule ;  and  to  that  length,  ttier  considerable  hesitation,  the  prac-' 
tice  has  arrived,  and  is  now  at  least  ui^orm ;  but  the  result  must  bedeariy  verifled  fey 
affidavit ;  collecting  clearly  the  rssolt  of  the  schedule,  and  ftimishing  the  sum  whicm 
the  one  party  has  a  right  to  demand,  and  the  other  is  bound  to  pay*" 

(2)  See,  fiowever,  the  preceding  note.  i 
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(a)  Lord  Tkurhw  made  a  similar  order  a  few  days  afterwards,  upon  the  parfyU  £»a- 
tninafion,  wiihout  ike  MaMer*s  certjficaU,  Xntvei  w.  Gouid,  16th  AfarcA,  1791.  Frgm 
the  MS8.  oomnMiniceted  to  the  editor  1^  Sir  John  Simeon. 


LincMi  Inn  Ex parte  Smith,  in  the  Matter  of  Lewis  and  Potte*.  (1) 

j7atf,  sist  Dec.  ^  '      ; 

[Kuif  sCox,      DETITION  to  8taj  the  dividend  until  Lovely  a  creditor,  should  ac> 

2209.  S13.  &       '*    count  for  the  value  of  goods  to  the  amount  of  270^.  obtamed  from 

Cooke,  B.  L.     the  bankrupts,  on  credit,  two  days  before  they  failed,  and  on  suspicion 

139,  140»J 

Creditor  obtaining  goods  ttma  his  debtor,  on  credit,  just  before  he  breaks,  shall  not  prove  for  the  residue 
witliout  gtfing  up  the  goods.  ( 1 ) 

{ 1 )  See  other  points  of  a  similar  nature  m  the  tame  bankruptcy,  and  at  the  same  period, 
relative  to  bills  of  exchange  in  2  Cox.  Rep.  209.  213.  atid  Cooke,  B.  L.  139, 140. 

•     -  that 


IN  THE  Court  of  Chanc£RV.  46 

that  they  were  about  lo  to  do  r  iuid  which  he  insisted  on  detaininff  as  a 
part-fMijiiient  of  his  debt.  Lavel  was  aince  also  become  a  bankrupt, 
and  hn  assignees  also  insisted  on  a  right  to  apply  these  goods  as  a  part- 

ri4^.,CHHimseUor  thought  I^ovel  could  not  avail  himseif  of  t^ia  ad- 
^t«fe>  and  take  a  diridend  for  the  residue,  if  the  fact  should  turn 
Q^i/fu  9$at«d,  and  therefore  directed  an  issue  to  try  the  fact.  He  said 
^09ePB  lUNHgnees  stood  in  the  same  situation  with  LoveL 


7 'I  '■ 


.  ■  '  .     •  .  :y  7vi  -1.1  •• 

.  ■  *  '  '      '       • 

Ex  parte  Simpson  in  the  Matter  of  Fletcher.  iMteoh^T^^''^ 

'DJBTITION  to  be  admitted  to  prove  111/,  costs  in  two  acdons,  on   Creditor  •((-.  ^ 
*«   idiffivent  policies,  against  the  bankrupt,  an  underwriter;  in  one  of  ndtt«d  to  prove 
^ifili  there  waa  judgment  by  default,  for  want  of  a  plea,  and,  upon  a  ffw^^^^m^ 
n^t.of  .enauiry»  16th  Aug,  1779,  the  damages  were  assessed,  ana  40«.  miidoD^on 
coftsi  in  the  other,  verdict  for  the  sum  underwritten,  and. 40^4  cost&        Terdict obtained 

.The  commission  issued  Nov,  17H0.—- Final  judgment  was  suspended  before,  (i) 
by  ED  injunction-bill  in  the  exchequer ;  but,  at  length,  the  injunction 
being  diaiolved  on  the  merits,  the  judgment  waa  [*]  signed  r  •47  ] 

178S,  and  costs  in  both  actions  taxed  at  11 R  Ss*  which  the  com- 
missioners refused  to  admit  to  be  proved. 

Mr,  SolicUor  General  and  Mr.  Mansfield  argued  that  thia  was  a  debt 
aiilbtaqifteQt  to  the  bankruptcy,  commencing  upon  the  taxation ;  andy. 
therelore^  could  not  be  proved  under  the  commission,  and  assimilated 
the  present  case  to  that  1  Atk.  140.  and  Ex  parte  Sneaps,  1  Cooke's 
l^i^kriipt  Law,  236. 

Mr.  Simeon^  in  support  of  the  petition,  argued.  That  the  case  ex  parte- 
Snmpi  WM  costs  for  a  contempt  of  chancery,  not  an  action  at  law,  and 
wm^  wMitij  4eterniined.  The  case  1  Atk.  140.  has  been  over-ruled. 
9  BUu£.  Rep.  IS17.  Cowp.  25.138.  1  Wils.141.  Lang  ford  y,  Ellis, 
Easty  17S5.  1  Cooke's  Bankrupt  Law,  227.  Lewis  v.  Piercy,  Term 
^ep-  C*  P.  29.  I  Cooke's  Bankrupt  Law,  508.  in  which  bankrupts  had 
been  discharged  out  of  execution,  not  only  for  the  principal  debt  due 
before  the  bimkruptcy,  but  for  the  costs  taxed  after  the  banfkruptcy ; 
aftd,  thom^  the  point  had  never  been  determined  in  this  Court,  on 
petitioni  it  was  a  necessary  consequence  that  the  creditor  must  be 
A^^it*^  to  prove  such  costs  under  the  commission,  or  otherwise  the 
bankrupt  must  remain  liable :  the  propositions  are  convertible.     It  is  so 

on  principle,  for  the  stat.  of  Gloster  gives  the  costs  of  the  writ,  which 

has  always  been  considered  as  the  costs  of  the  whole  proceeding  at  law, 

which  costs  had  a  reference  to  the  verdict. 
Lord  Chancellor  doubted  before  the  argument,  and  incUned  against 

(tit  petition ;  but,  after  the  argument,  he  made  the  order,  saying  the 

point  had  been  determined  at  law  in  the  cases  cited.     Whenever  the 

judgment  is  recovered,  the  former  debt  is  at  an  end.  (2) 

il)  TtuM  ^Ki^m  teems  evident^  vfTong.     See  the  cases  referred  to  io  the  editor's  note 
to  Ex  parte  Modret  antea,  9to1.  597.  amongst  which,  vide  Ex  parte  Chnrfes,  16  Ves.  S56.  .  ,< 

nd  14  £Mt,  R.  197.   JoAn#oi»  t.  Peck,  &  A'emp  v.  MackreU,  2  Ves.  461.  466.  579.  .     v 
*  ^l  ihx  wet  ewita  the  references  in  the  preceding  not£.  { 
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Xm«o<n*s  Ita^ 
JffaU,  21at  Z>ff. 

Creditor  bor- 
row! niMiejy 
whidi  h«  After- 
wards repsjB 
with  interest, 
after  aiaprtt 
actoflMDk- 
ruptcy;  the 
loan  beinff  re- 
paid, shaU  be 
eonsidcrtdas 
never  boRowcdf 
and  he  shall 
pro?e  his  wlkJle 
debt(l) 
[MS] 


Em  parte  Congalton,  in  the  Matter  of  Euzakth  Tiller. 

J7LIZABETH  TYLER  carried  on  the  business  of  a  iiavy-agent»  and, 
as  such,  was  employed  by  the  petitioner.  On  the  11th  Nfnember^ 
ITSify  by  an  account  delivered  from  her,  it  appeared  [*^  she  was  debtot 
to  the  petitioner  312/.  Is.  \0d.  which  the  petitioner  directed  her  to  hiVeiit 
for  him  in  stock.  On  the  ISth  Noioemhery  her  nephew  informed  him  the 
stock  was  bought,  and  a  copy  of  a  broker's  note  was  s^nt  htm  to  that 
effect,  which  he  imagined  clear  proof. 

On  the  20th  November^  1784,  the  petitioner  applied  to  Elizabeih 
Tyler  to  lend  him  163/.  which  he  repaid  her  wiUi  5  per  cent*  interest 
thereon,  after  a  secret  act  of  bankruptcy  committed  by  her. 

The  petition  was  to  be  let  in  to  prove  the  whole  debt  due  from 
Elixaheth  Tyler  to  the  petitioner,  the  stock  having  never  been  bought. 

It  was  insisted,  against  the  petition,  that  the  ISSL  must  be  deducted 
from  the  sum  to  be  proved,  as  having  been  paid  the  petitioner  by 
Elizabeth  Tyler;  and  that  the  re-payment  being  after  a  secret  act  df 
bankruptcy,  was  a  nullity,  and  not  protected  by  the  statute,  as  it  was 
not  in  the  usual  course  of  trade.  The  balance,  therefore,  must  be 
struck,  as  it  was  at  the  time  of  the  bankruptcy  unvaried  by  the  pirfmeot 
aftet  it. 

Lord  Chancellor  said  it  was  manifest  the  163/.  was  a  loan,  and  no  pay- 
ment, that  having  been  re-paid,  though  after  the  secret  act  of  bankninptiK^, 
it  was  to  be  considered  as  if  the  money  had  never  been  lent ;  and  ordered 
the  petitioner  to  be  admitted  to  prove  his  whole  debt. 

(1)  Vide  the  chapter  on  SetpofT,  and  Mutual  Credit,  in  Cooke,  B.  L.  p.  581,  Ac. 
shlh  editi/im. 
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[*]  HILARY  TERM, 
30  Geo.  3.  1790. 


Mr.  Justice 
Butter  mu 
Jjtedsy  «  Mr. 
P<(^s,]  for  the 
Lord  Ckamf^ 
eellor.     • 

Money  paid  in, 
as  earnest,  ata 
sale  of  aa 
crtatOt  and  or- 
dered to  he  laid 
out  in  the 
liiiids^  is  part* 
payment  of  tfie 


ney»  and  the 
vender  must 
abide  by  the 
rise  or  fall  of 
theftuid8.(l) 


Poole  against  Rudd  [Bjhudde].   [25tb  Jan.2 

(Reg.  Lib.  1789.  B.  fol.  210.  b.) 

^I'rilS  was  a  petition  to  set  aside  a  contract  for  the  purchase  of  an 
'*  estate,  which  had  been  heard  by  Mr.  Justice  Bidlery  sitting  for  Lord 
Chancellory  on  the  day  of  petitions  before  term.  A  question  aros€|,  at 
the  hearing,  whether  a  sum  of  money,  paid  at  the  auction,  was  piy  be 
considered  as  a  part  of  the  purchase-money,  and,  therefore,  the  seller  to 
have  the  benefit  accruing  by  a  rise  of  the  fund  in  which  it  was  invested, 
or  the  purchaser  was  to  have  that  advantage,  upon  which  Mr.  Justice 
BuUer  took  time  to  consider,  and  upon  the  first  cause-day  in  the  t^rm 
gave  judgment. 

Mr.  Justice  BuUer  said,  he  had  taken  time  to  consider  it,  on  account 
of  its  being  a  matter  of  great  importance,  and  that  he  was  not  sufficiently 
informed  as  to  the  rule  that  had  been  laid  down  :  that  the  first  t|dlig  to 
be  considered  was,  whether  the  Court  had  laid  down  any  rule 


t  pung  to 
:  if  It  had. 


(1)   Vide  D*0^  v.  Countess  of  Powu,  ^nUa,  2  vol3S.  Si.l  CfOu  206.    ^r  Ms  R.  in 
Smith  V.  Jackson,  I  Madd.  Rep.  6f  1,  &b. 

It 


m  THf  Court  of  Chancert. 

it  ought  to  be  abided  by ;  for  he  was  a  great  enemy  to  making  nice 
distinctioQB  between  cates  before  the  Court,  and  those  already  dfter- 
inined :  —  that  Mr.  Mitford  had  referred  to  a  case  of  D^Oyley  v.  the 
Countess  of  Powis,  (ante,  vol.  ii.  p.  32.)  but  that  the  report  was  so  short, 
that  he  could  not  tell  whether  that  case  was  preciselv  the  same  as  the 
present^  It  only  appeared,  that  the  money  was  laid  out  by  Lord 
JScauchampt  and  it  seemed  to  be  laid  out  upon  his  application.  That 
tbe  general  rule  laid  down  was  that  it  was  considered  as  beine  in  pay- 
nieDt,  and  if  so,  it  was  indifferent  which  side  applied  that  it  shoula  De 
laid  out.  That  it  [*]  appeared  that  was  not  a  new  case,  for  that  Sir 
Thomas  Sewel  had  made  several  such  orders,  and  the  money  paid  in  was 
always  considered  as  in  part-payment.  This  obviates  the  doubt  as  to 
the  vendor,  who  must  always  take  the  stock  as  he  can  find  it.  Another 
circumstance  in  this  case  makes  it  clearer,  that  the  money  was  paid  into 
the  hands  of  the  auctioneer,  who  paid  it  to  the  agent  of  the  vendor  ; 
therefore  the  general  rule  has  prevailed,  that,  let  the  money  be  laid  out 
as  it  will^  it  is  a  payment  for  so  much  of  the  purchase-money.  And,  if 
laid  out  without  opposition  from  the  seller,  it  must  be  presumed  to  be 
with  bis  assent.  If  laid  out  under  the  authority  of  the  Court,  it  will  be 
binding  on  both. 

Another  ground  on  which  the  petition  must  be  dismissed  is,  that  it 
comes  after  a  decree  for  a  specific  performance. 

His  Lordship  was  going  into  other  merits  of  the  petition,  when  it 
being  alleged  that  the  parties  had  agreed  to  draw  up  the  order  agree- 
able to  the  opinion  he  snould  pronounce  on  the  subject  of  the  money 
laid  out ;  he  ordered  the  petition  to  be  dismissed.  (2) 

(f )  Hie  pctidoii  wn  not  dismisted ;  but  an  order  was  drawn  upon  consent.  R.  L. 


f? 


1789. 


RuDp;-^ »' 

'■"•-'i'-' 

«    J.' 


•  s 


Malcolm  against  ISIartin  and  Others. 

(Reg.  Lib.  1789.  B.  fol.  241 .)  ^i».^*°^ 

PATRICK  MALCOLM,  late  of  the  island  of  Antigua^  deceased,  Teitator  living 

made  his  will,  dated  16th  August,  1785,  and,  thereby,  gave  to  his  m  Antigua 

sister  Janet  Mackenzie,  (since  deceased,)  the  interest  of  1000/.  sterling  JT^^^^ 

for  her  life,  and  at  her  decease  that  sum  to  be  equally  divided  between  g^^^^^.  ^^^ 

the  plaintifi  the  Malcolms.  —  He  also  gave  to  the  children  of  Mr.  John  another  without 

Glass,  deceased,  and  the  children  of  Mrs.  Lyon,  deceased,  (who  were  de-  thatdescription, 

fendants,)  the  interest  of  15001.  Jbr  life,  to  be  equally  divided  betvoeen  the  interest  to 

them,  and  at  their  decease,  the  same  to  be  divided  betwixt  the  grandchildren  ^.£[^*^** 

of  each,  Mr.  Glass  and  Mrs.  Lyon  ;  and  appointed  the  defendant  Samuel  j^g^  ^^  jg^ 

Martin  and  others  executors.     The  testator  died  20th  Aug.  1 785.  •  £.  for  life, 

John  Glass  died  in  the  life-time  of  the  testator,  leaving  no  children  then  tiie  prin- 

surviving  him,  but  havine,  at  the  time  of  his  decease,  [♦]  and  of  the  ^Si^  **  *' 

decease  of  the  testator,  five  grandchildren  by  his  daughter  Agnes,  who  ^^j^t^^^ 

;.  diildreo  of  J.  G.  and  Mr*.  L.     ItL  The  latter  legacy  is  only  a  legacy  c^amnt  money  of  (T)  jintigfta. 

"  id,  Th«  interest  to  be  paid  to  the  children  for  life  ahall  be  at  4  j}er  cent,,  not  Antigua  (S)iBterest. 
Sd.  TUflderaa  the  wards  taken  together,  thechildren  held  to  takeas  jointensnta,  and]  there  being  no  driidren 
^J.G.Hm  einhircB  of  Mn.  £.  thaU  take  the  whole  interert  lor  their  Uvea;  nothing  fasting  tt-  the 
rmtdeUidren  aa  the  death  of  00.(9) 

J.  ■..  ,v. 

it)  Vide  Pmrton  v.  Garmett,  antea,  8  toL  SB.  and  the  editor's  notes,  ibid. 
,     I^  ifcetbe  editor's  noteitoP€»r<onT.  Gorit^,  oniM,  Svd.sa.  referingtoJ^e^ 
*  Mi&ts,  \6Vm.S90,855,S84,ae.  Raymond  t.  Bf^dbelt,  5Vea.l99.&c 
''•"'  (i>  Hii  ^WMUt  9t\n%tm^  %  dimt  opi^-^iJtm  aa  eoeh  fnt>  tbegnuidcfafldmn  would 
mm  per  capital  bat  H  was  pnmatoxt  to  decide  that  paiBt.-*Tftni  Lotd  OotekeHer't  M6& 

D  4  was 
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ITSg.        wBgmani£4,'^  Thomni  SoJtiAma)!,: bihI who kUcd .b^pr«<.twr Aithcsi iBsi 

v^B^fcl/     dUw  q^e,  n|B^.Ach3d  by  another  daughter,  4m»  Cf^> ,  X^ttegnodri 

>t>utfW       ^Kildteii  (JJoAr  G£ui  were  defendRots.  i .  i,' .r  I.-:n:<; 

"**•''  AffUtX.uQn,  the  testator's  liater,  alio  died  in  hU  life-<ira%JeaTbg 

^2S»St     **^^  children,  all  now  living,  and  defendants,  of  whom  one,  RobO* 

rfHibO        l-2/on,  had,  at  ihu  decease  of  the  testator,  nine  children,  one  oC  wbom 

I       *'^'  aipct?  deceased ;  the  other  eight  were  defendants.  ,, 

I.  ^-^  i  ".The  bill  was  filtd  by  the  plainUff  against  the  acting  executor,  and  Jhtf' 
several  other  defendants,  charging  that  the  legacy  of  IfiOOf.  giTen  U  dia' 
defendants'  cliildrea  of  Mr.  Glau  and  Mrs.  Zyim,  for  life,,  remainder  to- 
the  grandchildren,  oughtto  be  considered  as  currency  of  the  islud  of 
Anlipua,  where  tlie  testator  had  lived  upwards  of  20  yean,  aod  vbero 
he  died ;  and  claiming  the  legacies  given  to  Jaaet  Madenie  for  life^^ 
with  remainder  over  to  them. 

The  defendants,  who  claimed  as  grandchildren  of  Mr.  Gloat,  aubmitted, 
by  their  answer,  tliat  their  parent  being  deceased,  a  motety  of  the  l^acy* 
in  sterling,  was,  irith  the  interest  thereooi  to  be  declared  to  belong 
intm'ediatcly  to  then  and  the  said  defendants  the  grandchildren  of  Jtgnn  - 
Xiyan ;  and  that,  upon  the  death  of  the  three  children  of  Agnei  IJ^O», 
tlie  other  moicu  i^hould  be  divided  among  them  ;  or  if  the  Court  should 
be  of  opinion  that  no  part  became  payable,  but  that  the  three  children 
of,jignet  Lyon  were  entitled  to  the  interest  for  hfe,  either  with  or  with- 
out benefit  of  survivorship,  hoped  they  should  he  declared  entitled  sub- 
ject to  their  interests. 

The  defendants,  children  of  ^gnei  Lyon,  claimed  the  whole  interest 
of  the  legacv,  as  sterling  money,  for  liJe,  with  bcneht  of  aurvivorship, 
and  prayed  ttiat  the  same  might  be  secured  for  their  benefit,  and  that  of 
the  other  parties. 

The  cause  came  on  at  the  Bolls,  6th  July,  178S,  when 

Mr.  Sdwyn  and  Mr.  Daniel  argued  for  the  plaiati^  that  the  legacy 
[  *52  2  to  the  defendants  of  1500/.  not  having  the  word  sterline  [*]  annexed  to 
it,  must  be  paid  only  in  the  currency  of  Antigua,  and  lor  this  thejr  cited 
the  case  of  Samuien  v.  Drake,  2  Atk.  465.  where  a  testator  living  in 
Jamaica,  gave  legacies  to  be  paid  in  tterling  money,  and  gave  two 
legacies  immediately  following,  (one  of  which  was  plaintiiTE)  generally, 
and  afVerwards  other  l^acies,  to  be  paid  in  tterling  money;  Lord  Hard- 
micte  held  the  plaintiffs  legacies  to  he  of  currenci/  onl^ ;  and  that  of 
Fierton  v.  Garnet  (ante,  vol.  ii.  p.  S8.),  where  legacies  given  generally, 
in  Ireland,  were  decreed  to  be  legacies  of  Irish  currency,  not  sterling. 

Mr.  MUford  and  Mr.  King,  for  the  children  of  Mrs.  Lyon,  argued 
thu  they  must  take  the  whole  interest  for  their  lives.  The  testator 
exjiressly  gays  the  principal  is  not  to  be  divided  till  afler  the  decease  of 
the  children  of  both,  and  there  beiiig  no  children  of  Gltttt  at  the 
testator's  decease,  it  is  clear  only  the  children  of  Mrs,  Lyon  can  answer 
the  description.  —  The  intention  clearly  was,  tliat  the  children  of  Gloat 
and  Lyon  should  take  the  whole  interest  before  the  grandchildren  should 
take  any  thing.  If  this  was  otherwise,  tlie  whole  fund  would  not  be 
divided  in  tbe  same-  manner.  By  this  way,  all  the  grandchildren  will 
take;  on  die  contrary  construction,  it  may  happen  that  only  some  of 
them  ma^  take. , 

Mr.  Aittge  and  Mr.  HaUott,  for  the  grandchildren  of  Mr.  Giost,  con- 
tended  that  tbe .  children  of  Mrs.  Lyon  were  entided  to  only  a  mtnety, 
and  that  dieir  chents  were  entided  to  one  moiety  immediately.  It  was 
not  known  to  the  testator,  when  he  made  his  will,  that  Glatt  had,  at  that 
time,  no  children.  He  meant  to  divide  the  fund  between  the  children 
of  Glaii  and  i^on,  and  then  to  give  it  to  the  grandchildren.  It  ts' 
a  ttoaqi^'in  oonunon  between  the  two  stocks,  and  dae  stock  being- 
extinct',  the  representttne  most  take  that  ratriety  immediately;  fbr,  if 


tir  mz  Court  of  Chakcery. 

die  cUldren  of  Lyon  are  entitled  for  life,  it  must  still,  after  their  deceasoi 
V^4mAeAf)ir  stirpes;  and  if  a  moiety  is  remainmg  to  be  divided^  t6e 
grandchildren  of  both  will  take  per  capita. 

On  -the  l8t  Fehmary  his  Honor  gave  judgment,   to  the  following 

The  question  is  with  respect  to  the  interest  of  the  grandchildren  of 
Glass  and  Lyon.  It  is  clear  thev  are  not  to  take  till  after  [*]  the 
failure  of  the  children  ;  it  is  theremre  unnecessary  at  present  to  decide 
hoir  ^ey  will  take  then.  Although  the  fund  is  not  siven  to  the  sur- 
vivoniy  It  cannot  go  over  till  the  death  of  the  chiMren  of  both,  — 
Mr.  Ainge  contended  (4)  there  was  a  difference  between  the  claims  of 
the  issue  of  Mr.  Glass  and  Mrs.  Lyon;  that  difference  was  argued  in 
Wicker  V.  MUfbrd^  (reported  in  Mr.  Hargrave's  Tracts,  p.  513.)  The 
tenancy  in  common,  implied  in  the  will,  can  only  extend  to  the  interest; 
bat  the  principal  being  only  given  over  after  the  death  of  the  children, 
occasions  a  necessity  to  consider  it  as  a  jointenancy.  (5)  A  case  not 
cited  proves  the  principle,  that  the  words  of  a  will,  if  they  wjll  bear  a 
sensible  construction,  must  be  taken  in  that  sense.  Bladder  v.  Wehh^ 
2  Wms.  S83.  where  Lord  Chancellor  Kine  said,  that,  to  determine  the 
grandchildren  to  take  per  stirpes^  would  be  to  go  too  much  out  of  the 
will.  Thomas  v.  Hole»  Forr.  251.  is  to  the  same  effect.  In  Jackson  v. 
Clariey  Lord  King  thousht  himself  bound  by  the  words  of  the  will. 
The  words,  here,  are  the  mterest  to  the  children  of  Glass  and  Mrs.  Lyon 
for  life,  and  after  their  decease  the  principal  to  be  divided  among  the 
grandchildren.  (6)  I  must  declare,  therefore,  that  the  interest  of  the 
]500&must  be  divided  among  the  children  of  Mrs.  Lyon  during  their 
lives* 

2.  Then  the  testator  by  his  will  has  given  some  legacies  described  as 
sterlings  others  (among  which  this  is)  without  that  description,  I  am 
satisfied,  by  the  case  of  Saunders  v.  Drake,  that  I  must  declare  the 
sterling  legacies  are  to  be  paid  in  sterling  money,  and  the  other  in 
Antigua  currency. 

3.  There  ib  a  question,  whether  the  interest  should  be  Antigua  interest 
or  the  interest  of  the  Court.    In  Pierson  v.  Garnet^  Sir  Lloyd  Kenyan 

(4)  Mr.  Cox*i  notes  correct  this  part  of  the  report,  as  follows: — *<  Mr.  Amge  con- 
tended, ^ai  there  tpas  a  tenancy  in  common  between  the  two  stocks  of  Mr,  Glass,  and 
Mrs.  Lyon.  Smilar  words  hove  occurred  in  many  other  caseSf  as  in  Wicker  v.  Mitfordf 
(reported,  irf  tupri,)  but  that  argument  did  not  prevail.** 

(5)  **  Mr.  Coz*s  notes  here  add,  <*  The  intention  of  the  testator  may  perhaps  have  been 
otbcrwiie ;  but  the  words  are  too  strong  to  allow  me  to  raise  conjectures.** 
Lord  Colchester's  notes  of  this  part  of  the  judgment,  are  as  follows : — **  The  true  con- 
atniction  is,  that  until  failure  of  all  children  of  J,  G,  and  Af .  L.  the  fund  is  not  to  be 
divided,  and  that  the  children  take  the  whole  for  life  with  survivorship,  inter  se.  It  is 
contended,  that,  supposing  the  children  take  for  life  only,  they  take  only  one-half  for 
lift,  and  that  the  other  half  goes  to  grandchildren  on  these  words,  viz.  '  To  children 
c€J.G.  and  M.  L.  deceased,  1500^.  for  life.* 

"  I  agree,  it  is  true,  that  this  is  a  tenancy  in  common  between  the  children  of  Jl  G.  and 
M.L*  for  their  lives.  But  the  gift  over  after  the  decease  of  all  will  be  a  jointenancy  ; 
fc  e.  the  interest  of  each  dying  survives  to  the  other,  5  Co,  Brad.  Case,  and  1  Mod, 
tbere  refeired  to,  that  a  gift  to  two,  without  saying  to  the  survivor,  nevertheless  may 
ghc  iorvivonhip. '  There  was  no  distinction  of  the  stocks  in  Wicker  v.  Mitford,  upon 
the  words  *  betwixt*  grandchildren.  And  Bladder  v.  Wd)b,  2  P.  W.  5B3.  cited  in 
IPielar  v.  Mii/ordf  proves  the  principle,  that  the  words  of  a  will,  if  they  can  be  reason- 
ably construed,  shall  be  attended  to ;  and  Thqfnas  v.  Hole,  Forrest ,  the  same  principle. 
As  to  the  interest  of  15001.  after  their  death  between  grandchildren,  I  have  a  decided 
opinipn  how  it  will  be  then;  but  the  case  has  not  now  arisen.** 
(tf)  "  If  it  possible  for  me,  vHthout  doing  violence  to  th^se  words,  to  give  the  principal 
to  Ibe  granddnldren  while  there  is  any  child,  either  of  Mrs.  Glass  or  Mrs.  Lyon  alhre? 
I  'llikik  not:  nor  shall  I  do  any  injury  to  the  words,  when  I  say,  that  the  interest  must 
b«  nwilly  divided  while  there  is  any  child  alive.  What  woidd  then  become  of.  it  I 
nped  IMC  notr  dcUimiiMs  wboioefer  will  be  entitled  to  it  will- apply.* 
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tSA  gii$e'mtAf99t2t^perceJd*ihoaA  he  decreed  the  l^a6i<&pio  becurraicjr^ 
h^ibidm  t;  \^ih9,  it  was  decreed  aocoqoUiig  ^i^e  ^stoitt^'tf  m^ 
itlaiiid,  bat  that  point  does  not  appear  clearly  in  the  Register's  hook* 
l%le  |MNnt  was  not  argued  in  Pierson  v.  Garnet.  It  is  not  proper  for  miK 
ib  ^decide  on  this  point.  If  I  was  sure  it  would  go  furtix^n*,  I  would 
decide  the  point.  There  have  been  several  cases  upon  the  point  decided 
dMfef enily*  Stapleton  v.  Conxvay^  I  Vesey^  427-  (7)  It'  appears  ihtd  Was 
tit^iv  contract (8),  not  a  legacy,  English  interest  only  was  given.    .In 

[  ^<^«  <        fMf^  y,  AUnvighty  cited  in  Boddam  v.  Ryley  {atde^  voU  ii.  p«  i2»H 
IMian  interest  was  given.    If  the  matter  was  res  Integra^  I  think  there 

[  *54  3  to  t^'X  no  reason  for  giving  more  than  the  usual  interest  givfeHi  by  ^e 
C«^irt^  What  is  the  ground  on  which  the  Court  gives  4  per  o?*^. 
interest  ?  That  the  fund  is  supposed,  in  the  course  of  the  year,  to  come 
into  the  hands  of  the  executor,  and  that  the  executor  can  make  4  per 
centm  of  it  here.  If  it  was  aoade  out,  indeed,  that  the  fimd  was  abroad, 
and  greater  interest  nmde,  it  might  be  otherwise.  Butf  I  am  rather  dis- 
posed to  postpone  the  decision  of  this  point. 
^ '-^Ris  Hono^y  afterwards,  decreed  the  mterest  to  be  at  4  per  cent.{9Y 

'  ''ft)   V&k  BnppleuMktto  Vmy,  1S5«  Ao.     Biptr  Sir  IF.  Grtmi,  M.  R.  in  Btmrkg^r. 

(8)  Mr.  Cox*8  notes  refer  also  to  the  case  of  Champant  t.  Lord  Handagh,  Free 

'  Vi)'  Oa6  oif  ihe  nbC^'Lcirdi^  who  ftnroured  the  e£tor  with  their  notes,  observes  on  the 
Imidpel  ca«^  IhAt  '^IthS  tmbooable  omine  seems  to  be  to  direct  en  inoniry  in  wfaei 
*■  €iMiBtV3r:ilra'  lUkid  ont  of  which  the  legacy  is  payable,  has  been  placed  from  the  tsme 
'•  wlien  it  became  payable,  and  lo  direct  the  rateof  intersst  accordingly  to  die  interest  of 
**  tlMKt  country.  Indian  if  in  India,  and  if  in  England^  then  4  per  cent,  according  to  the 
"  coiine  of  the  Court.  By  this  mode  the  personal  representative  will  be  charged  with 
**  audi  'inttfeA  as  lie  had  an  opportunity  of  making,  and  no  more." 

rt  settB  dMt  the  dedskm  of  IamA  lAmghbonm^  C.  in  JRoymondv.  2?rMlMl,  fVes. 
199.  which  tamed  on  its  own  particular  circumstances,  was  upon  the  above 


Peters  against  Erving  and  Others. 
(Reg.  Lib.  1789.  B.  fo\.  186.  b.) 

Creditor  bsving^^  HPHE  plaintifi  are  the  executors  of  Thomas  Mc^at^  late  of  Newport 
power  to  ob-  X  j^  Rhode^Island^  M.D.  deceased,  and  the  deiendants  executors  of 
t^  warrants^  j^j^^^  J5nwW»  i^^  o^BostoninrMtusachuieis'bai^i  {same  of  them  resident 
m^nuHoan  '^^^  England  ani  others  in  America^)  and  the  executor  of  John  Moffat 
Iqy^Middic  •  ds^jelHsed* 

out  of  his  Thomas  Mqffat,  tlie  plaintiff's  testator,  being  possessed  of  a  consider* 

estate  in  jtme-  «Ua,  estate  in  America^  and  being  of  a  loyal  subject  of  England^  entered, 
^^^""jJJ^  ^1  other  persons,  into  a  bond  to  Eroir^,  the  defendant's  testator, 
fenedtothst  *4lilBd  ^9th  «/k^,  1765,  in  the  sum  of  1975/.  Massachuseti  currency, 
property  by  th^  riMWOg  die  valvie  of  1477/«  10«-  English  money,  for  securing  payment  of 
driMor,  to  mak%  .984/.  Ids*  4d.  ciirrencjr»  eoual  to  738/.  I5s.  English  money,  and  b^ng 
H  available  as  obliged  to  withdraw  himself  from  America^  in  May^  1775,  arriYea  in 
^^^^^'h^^mt  Brkam^  wA^tA  at  Westminster,  14th  March,  1787.  Ermng, 
^nditor  is  not  ^  tllKHkigh  A  lojidisti  was  permitted  to  stay  in  America  (being  rery  eld  and 

inlbnnedof      '\ '■         \ 

such  property,  iiio  laches  can  be  imputed  to  him  \  he,  therefore*  shall  not  be  restrained  by  inju^Ktion  fyora 
prosecuting  hHjmtbere  (1);  aUiHragh  ^ba  deblor^ihall  have  liberty  to  make  use  of  the  crefutor'si^e  to 
obtain  the  warttnto'io^oake  th|!^  av^ulable  as  far  as  may  be. 

n   \   (I).  Videirempev.  AmUl,  mO^,  3vol.  11.  and  Lord  EkLim*%  ebborate juinnent  in 
U.rAlt  r  town,  *»  T^«.  714,  726,  *c  Ac,  j  In  which  his  LoiAhlp  dHttii  fr&A;  Eord 
^^IKwrWs^nion  In  rr^  v.  !*We, >*.  »9iB,  elid  oth^rt  of  Xs*ii  JR^jIwfMia^tord 
^J^ttfMorotMA  upon  the  subject  , 

mnrm, 


Ill  THJB'CauftT^oF  Chavcbky*  *  Jg| 

idfinSy  and  givii^  securitf  for  his  good  behaviour)  till  bis  death  in  thf^        ISSft 
ymm  1786.    The  other  ootigors  iii  the  bood,  lived  in  Americtty  aad  thejr,     ^^^        ,    * 
<Mr  Bone  of  them,  had  paid  part  of  the  debt,  so  that  there  remained  a        PRsatf 
balance  due  to  the  defendants  of  about  259L    Upon  this  bond  the  de*        agmnjd 
ieodants  brought  their  action,  in  the  King*s  Bench^  against  the  plaintiff     ^wrCTo^ad 
a*  esecutor  of  MnjffaU  OAsi^ 

The  plaintiff  fifed  this  bill  for  an  account  of  the  money  really  pnd^ 
ai^d  for  an  injunction  to  restrain  the  defendants  from  proceeding  on  the 
bond:  stating,  that  the  plaintiff's  testator  had  [*]  considerable  property-      r  %^$  i 
in  America  (which  the  bill  particularised)  and  that  the  persons  who 
oppnaed  His  Majesty's  government  in  America^  passed  sundry  acts  of  *   ' 

Aisembly,  having  the  force  of  laws,  whereby  all  persons  who  had  with- 
drawn from  the  States,  now  called  The  United  States  of  America^  into 
the  dootnnions  of  the  Kin^  of  Great  Britain^  were  declared  aliensi  and 
to  hove  incurred  the  forfeiture  of  their  goods,  chattels,  and  real  estates ; 
and  by  the  said  laws  it  was  enacted,  that  all  debts  justly  due  from  the 
forfeiting  persons,  to  any  subject  of  the  States  of  America^  should  be 
payable  out  of  the  forfeited  estates :  it  further  stated,  that  the  whole 
property  of  plaintiff's  testator,  was  forfeited  and  sold,  subjcQ^  to  his 
debts ;  and  tnat  liis  estates  were  sufficient  to  have  paid  his  debts ;  that, 
therefore,  the  defendants  had  been  paid,  or  might  have  been  paid,  the 
whole  of  the  debt* 

Belbre  the  coming  in  of  the  answer,  the  defendants  moved  to  dissolve 
the  injunction,  which  was  continued  on  plaintiff's  depositing  a  certifi- 
cate or  the  commissioners  of  American  claims  Of  Dr.  Mqffa^%  leases  as 
aaecuri^. 

The  defendants  here,  by  their  answers,  stated,  that  they  did  not 
know,  till  informed  by  the  bill,  that  Mcffat  had  property  in  America^ 
and  denied  that  they  could  have  receivea  payment  of  the  bond  firom 
die  States. 

The  defendants  in  America  say,  that,  at  the  time  of  the  forfeitures, 
warrants  might  have  been  obtained  for  payment  of  the  debts,  but  diat 
they  would  not  now  produce  more  than  four  or  five  shillings  in  the 
pound. 
Mr.  Solicitor  General  now  moved  to  dissolve  the  injunction. 
Mr.  Mitford  and  Mr.  Richardson^  for  the  plaintiff,  shewed  cause. 
The  executors  in  America  state  what  Mf^af%  property  sold  for,  and 
acknowledge  several  payments  to  have  been  made*    Tney  admit  tjbat 
Moffafs  estates  were  foneited,  subject  to  his  debts ;  but  say  diey  cOtdd 
not  obtain  payment,  because  the,  estates  were  appropriated  to  other 
purposes ;  and  that  the  warrants,  obtained  in  Amertcay  would  not  have 
been  paid,  and  were  not  now  [*]  worth  more  than  four  shillings  in        [^''M  } 
thepound. — To  that  extent  we  are  deariy  entitled  to  relief. 

Inis  question  came  on  before  your  Lordship  in  Wright  v.  Nutt,  Black- 
stone's  Com.  PI.  Term  Rep.  123,  where  your  Lord£ip  said  the  party 
had  an  equity,  as  far  as  the  debtor's  property  could  be  made  available. 
Even  supposmg  the  warrants  to  be  worth  only  four  shillings  in  the  pound, 
we  d^all  snew  there  were  effects  to  pay  the  debt.  The  effects  soTd  for 
1370^.,  the  balance  due  is  but  259L 

Mr.  Solicitor  General,  and  Mr.  Hart,  for  the  defendants. — ^It  is  stated 
too  high,  when  it  is  stated  that  the  defendant  Eroing  was  an  American 
subject*  he  took  part  with  this  country:  his  sons  came  away,  but  he, 
being  old,  continued  there  till  his  death. 

During  ilf(2^^'s  life-time,  he  never  desired  the  creditors  to' apply     > 
there,  or  even  informed  them  he  had  American  property,  but  pala'* 
,   liiQQey  on.account  of  the  bond ;  so  that  whatever  may  be  we  ease  of  a 
*    MiCOK  who  poiBU  out  to  his  creditor  a  fund  from  which  be  may  be  paid, 

*  .  -  <       •■•0 


■f.    tL 


Othera. 


1^  Cases.  AacAed  avu  Ob'nsruiised 

ffSd*        4>M^  ^9  '^^  ^^  <^MC »  <"^ A  ^  executor  otanot^  at  the  diBtsnte  of  thlrteeo 

^■iJ^^fli^     or  fourteen  yean,  refiur  the  credilor  to  dial iimd.        •    ,   f.  i..:<    ^'i  v.>' 

Viegkti        ■  -  Altiiough  it  is  admitted  that,  in  1775,  the  defendant  tnightthove^had 

%>^        a  remedy  in  America,  if  referred  thither  at  the  thme,  th^re  it  ndm  nm 

^VS!^!^    fund,    xhe  ejiecutbrs  8wear,  that  if  warrants  had  been  then  obtained, 

they  would  not  now  have  been  worth  more  than  four  or  five  shillings  in 

Ihepomid. 

J''TJord  Chancellor  said,  he  thought  if  the  credftor  could  bondjide  db- 
ff(p  any  thii^  there,  he  oug^ht  so  to  do. — The  query  here  is,  whether, 
now,  any  thins^  can  be  obtained;  but  the  defendants  swearing  t&c{y..did 
not  know  of  tne  debtor's  pcoperty  there,  till  the  filing  of  the  bill,  no 
laches  can  be  imputed  to  them  for  not  applying  to  a  fund  of  which  they 
were  not  informed. 

The  injunction  was  therefore  dissolved,  the  certificate  to  be  returned, 
and  the  plaintifis  to  be  at  liberty  to  use  defendant's  name,  to  obtain 
warrants  tor  payment  in  America,,  and  make  them  available  as  far  as 
might  be. 


[  ♦ST  3^         .  [*JThrale  against  Ros& 

(1) 

AdkionaftU^  11  ILL  praying  an  injunction  to  stay  trial  on  a  bond,  dated  March  1, 
onl  nbpnd  '"  17^  and  given  by  the  plaintiff*  to  the  defendant  Ross,  in  the  pe-^ 

9^^j^  nalty  of  500p/.  with  a  condition  underwritten  to  the  following  effeet  t 
^SffldS  Whereas,  ontbe  of  last  December,  the  above  boonden  James  Thrale 
SSy^qJJtgttT  WIS  was  (oatbe  resignation  of  Charles  Gordon,  Esq.)  appointed  his  Migesty'a 
(ofi  d»e  nmffh  c^ul  to  the  state  of  Tunis,  it  is  thereupon  agreed,  that  if  the  above 
^k)9  o£(4>-'  bounden^/ame^  Thrale,  his  executors,  S^c.  shall  pay  to  George  Ross  (the 
l%ee'iy  e^tu{  defendant),  out  of  the  salaiy,  20tf .  per  annum,  which  annuity  is  to  be 
Ji^^ed^to^  .hi  trust  for  the  said  Charles  Gordon,  during  his  life,  and  as  long  as  the 
oflSi^not  le-  said  James  Thrale  shall  enjoy  the  office,  as  to  50/.  to  Margaret  Gordon, 
ttnined  1^  vor  wife  to  the  said  Charles  Gordon,  and  150/.  to  the  said  George  Ross,  to 
jttfw^s  bat  pay  the  debt  due  to  him  from  the  said  Charles  Gordon,  then  the  bond 
"^^P^^,te4>evoid. 

to  ^yStStua  ^^  Solicitor  General,  Mr.  Mansfield,  and  Mr.  Stede,  shewed  cause 
the  oooader-      ag;ainst  dissolving  the  injunction. 

ation  was  ccmvi  '    -Tfiey  contended  that  the  bond  was  upon  a  bad  consideration ;  and 

nipi)(4)      :  .  .^MHa  jury,  Anom  the  recital,  would  see  What  that  consideration  wms  ^ 

'  thai  ft  was  manifestly  a  bond  given  fcnr  the  resignation  of  an  office,  that 

\:!r    i  •  < ,    iii^  '^huntlff  might  be  appointed  to  it ;  and  cit^  the  case  of  Hammgtm 

wH         it  ii  y^P^i^^^^  9nte,  vol.i*  p.  1^4.^  that  it  was  sufficient  to  support  an  ap* 

^  .^ .  orn.//~i  ^U^Uon  het^  that  A  it  might  be  pleaded  at  law,  it  never  had 

:;.(^v  .'.    ^Wi  Men  60  done;''  Thst^iin  the  case  of  marriage brokage,  there  cbuid  b^ 

^/  >;n.b  rij  KtdodeUbt-bUti  it- would  be  pleadable  at  law,  yet  it  never  had  beedgi» 

.<iiic»>'>om  ^lit  .yi^j^^^.^aiidtherd'i^as  ilot  a  doubt  but  this  Court  would  entertain  « 

""'^A^i^nll''!^  J'!ButLop*^QfemJa/or'(«)  was  of  opinion  that  it  ought  to  be  pleaded^ 

3ifjoini  lUl  JU(J  c:   .'•>.■   i  »i)    ■■  :    r  ;      .    .-  -in 

^^  Jlfx .« *!  uV  ^  *  i\)  No  entry  appcm  ra  liUi^ccaiM>ti«  in  R.  L.    It  would  rath«r  seem  Aom  VL  L. 

p  ^     flist  the  ntmes  of  the  parties  were  Tet^e  ▼•  Mofi:, — Editor. 

(  V  '     K .  r..l  \iiJi]  VkieMm^m^lfoH  v.  DuchaUl^  aniea,  I  voL  124, 125,  with  the  Editor's  notes. 

^1^  ■>?  »'  \^)  ^'*  ^^  '>**  fiiTourad  the  editor  with  a  note  of  the  judgment  taken  by  himself  in 

'  f!J^rt  as  f<^tn :  ^-*  Lpi^  C%aiiceUbr. — "{  do  not  mean  to  say,  that  this  Court  will  not 

•  **  $ifS,  aiodc'a  bond  on  aocsoont  of  a  oomipi.  consideration  only  because  it  may  be  wa^^^ 

. "^  si^yect.d^«-  delinH9e.at,^. .  ^i:00  mi^  iSpt  I  think. otfaernriK.     But  In  thia  case 

v''  JL  ttitnk  the  qtiestioii  may  as  well  6e  left  to  a  trial  at  law.     For  I  doubt  whether  the 

^"  ««  fiwrt 


«  •* 


iir-!Md#r  ta.tijtbeqUeBtimi'wiiethbr  the  eonhideralion  «^  comiptt) 
s^ing,  that  in  case  it  should  ap^ar  to  be  for  the  Teti^ation  of*tho 
drades^^tini'tiiight'be  stlfficient:  if  it  was  fcnr  the  appointment  it  vi<^d 
be  sitt^lronger,  and,  therefore,  •  i 

''      --         •  Dissolved  the  lajiinctioo. 

■''  •  i 

■'•     r'jn-.*.',  '  I.: 

*<  fact  of  the  coinidfiradon  is  sufficiently  before  me.  If  the  consideration  wc*it  expcesfcpl 
«V!U>  ^^^reagnatioa  of  the  office,  it  would  be  dear— still  dewner,  if  the,  proouing  the 
*  '^  •{Wei^tment ;  but  I  doubt  whether  this  recital  is  suffident.  There  is  eertf  inly  ground 
'*  to  suspect  the  fact,  and  other  circumstances  may  be  brought  in  aid  before  the  jixtf,' 
"'^TheMire  £s80lve  the  injunction.*' 

[♦]  Wtodham  agaimt  Wyndham.     IFeb.  9lh.]  ^         '* 

(Reg.  Lib.  1789.  B.  fol.  267.) 

jyADHAM  WYNDHAM  by  his  will,  28th  Jw/y,  1763,  desired  hia  Testator  dr. 

nephew  JVi/ndham,  meaning  Helgar  Wadham  Wyndham^  and  his  deredhia 

cousin  Penruddock   Wyndham  (Uie  plaintiff),   would,  as   his  trustees,  trustees,  out  of 

settle  an  account  of  what  he  had  in  the  public  funds,  bonds,  mortgages,  **'^**°j^?J* 

or  securities,  and,  afler  ]iaying  his  dear  wife,  Catherine  Wyndham^  wi^whift 

what,  by  their  marriage  articles,  was  to  be  repaid  her  of  her  fortune^  should  be  to  be 

to  vest  the  remainder  m  the  public  funds,  in  trust,  and  the  interest,  as  returned  to  her 

it  became  due,  to  pay  to  his  dear  wife  for  life,  and,  after  her  decease^  of  her  portion; 

to  liit  dear  niece,  Ann  Cove  (meaning  the  lady  of  Sir  Richard  C(«A  Jhf ,SktoBfai '' 

Bart.),  for  life ;  but  if  she  snould  die,  leaving  any  child  or  children,  %%  |^^  to  pay  ' 

desired  they  would  pay  the  principal  to  them ;  but  if  she  should  die  her  the  {memr 
withoat  any  child  or  children,  he  then  left  it  to  the  younger  children  t£  for  Ul^,  tika  to 

hb  nephew;  Helgar  Wadham  Wyndham,  if  he  should  have  any  ;  if  not,  P*?**  ^*^7? 

he  then  left  it  to  his  cousin  (the  defendant),  Wadham  Wvndham.    He  Sc^J^Zl 
gave  and  bequeathed  all  the  rest  (after  giving  some  specinc  legacies)  of  the  pHndpsTS 

his  plate,  jewels,  household  furniture,  coaches,  chariots,  horses,  stock  her  difldren,  tf 

oo  his  farm,  cows,  and  every  thing  else  he  had  any  property  in,  to  hia  any,  if  ni^to ' 

dear  wife,  and  appointed  her  executrix.  *^ijC?2'  *  ^» 

Wadham  Wyndham  died  in  OcttAer,  1759 ;  the  trustees  paid  the  wife  ^^^^^ 

what  was  due  to  her  under  the  settlement,  and  invested  1008/^,  and  ^^  if  not  i^ 

other  sums,  in  the  5  per  c^ra/.  Bank  stock,  and  other  funds,  and  paid  ^'iibAiidiae' 

the  interest  to  Catherine^  the  wife,  during  her  life.    She  died,  and,  by  IP^T.  sbtf  •  ' 

will,  made  the  defendant  Huntly  sole  executor.  SdTi^llI'*'  • 

The  trustees  paid  the  interest  to  Lady  Cope  during  her  life ;  and  she  ^^^^^y^.  1 

dying  without  children,  and  Helgar  Wadham  Wyndham  being  then  un-  ^^^    Tbf  v>' 

nouned,  the  principal  money,  laid  out  in  the  funds,  vested  in  Wadham^  nieee  and 

WmMamf  subject  to  the  contingency  in  favour  of  Helgar  Wadham  nephew  had 


M^dham^9  younger  children,  if  he  should  have  any.     Hebar^  Wadham  JJjJ*'  ^  ^j!?"* 
Hyndham  afterwards  died,  February  1784,  without  children;  and  ra  jJi^JSiia^* 
doubt  having  arisen,  whether  the  interest  c£  the  funds,  from- the  dea4i  intcrMt,  from 
of  Lady  Copey  to  that  of  Helgar  Wadham  Wyndhamy  belonged  to  Wodii  the  death  of  • 
ham  [*]  Wyndhamy  or  fell,  as  undisposed  of,  tpto  the  residue  of  the  tea>  the  niece  to  that 
tator's  estate.    It  was  paid  into  the  hands  of  Messrs.  Hoares,  and  the  ^^*  ''^feSr' 
present  biU  filed  by  the  surviving  trustee,  to  have  the  m)inion  of  |he  J^prf^nS***^ 
Court  on  that  question,  which  was  solely  between  the  defendants.  but^^mtotlM 

Mr.  Soliator  Generaly  for  the  defendant  Huntley  executor  of  the  wife,  rendue,  and  go 
contended  that  this  interest  was  undisposed  of,  and  fell  into  the  residue*  to  the  wife's 

executors,  aa 
persona]  estate  of  the  testator  dndisposed  of.  (1) 

.        [♦59l| 
(1^  See  this  caie  approved  of  and  stated  te  Irntiug  condusiTcIy  «et(l^  tKe  dbcfrfne,  by 

Lord  Coimntsdoner  i^y  in  Shawe  r.  CunHffii,  pott.  4  vol.  15t.  '*  Vide  tliat  case  fhoto 

p.  144.  Uk^ DekronAet  "t^Tmkha  therein  cStA^  RVqin-  Mr.'.^oxN  YtotH  YCtfxA99i\ 

He 


N 


CaIKS  ASOVEB  AKB  DXTERHIKEB 

Ut  cited  Ormm  r.  'Skilu,  H  Atl(.  Vli.  4bd  Hm^on  t.  Htirnum,  Mi. 
P.8S9. 

Mr.  Mii;e/%nf  and  Mr.  StrtO/ard,  for  the  defmdint  ITacttani  H'tmiAMr. 
—The  tnternt  between  the  death  of  Lady  Cope  uul  Hdgar  midham 
Wmdham,  passes  by  the  will,  and  belongs  to  Wadham  WyttAam.--- 
TEe  iotendon  of  the  testator  appears  to  be,  to  give  tiery  thmg  that  re- 
BMins  at  the  de^h  of  Lady  Cope,  to  hei  children,  if  she  had  my  i  and 
■It  tbat  be  gave  to  the  children  of  Lady  Cope,  be  tneant  to  go  to  the 
obildren  of  Helgar  Wadham  JVyndham,  and  if  he  had  no  child,  then  to 
IHuttllM  ^ndKotH,  who  is  aubitituted  for  the  children  of  Lady  Cope, 
or  Hdgar  trmdham  Wvndham,  The  gift  to  Wadham  WynJham,  is  a 
residuary  fund  as  to  the  property  of  which  the  interest  is  given  to  the 
wife  for  life.  The  rule  of  not  being  in  abeyance,  does  not  apply  to  this, 
as  to  a  freehold  estate.  It  could  not  be  the  iatentioa  of  the  testator, 
that  the  interest  should  go  differently  front  the  principal ;  where  he  did 
intend  it  to  go  differently,  he  gave  the  principal  to  the  trustee ;  but 
where  he  did  not  so  Eive  it,  he  meant  it  to  follow  the  prindpalt  and 
interest  on  a  particular  remainder  will  follow  that,  as  the  interest  on  the 
general  residue  will  that  general  residue :  but  here  the  particular  residue, 
can  never  go  with  the  general  residue,  being  vested  in  Wadham 
Wwdkam. 
Lord  Chancdlor  thought  it  surprising,  that  there  was  no  cose  in  wl>idt 

^,..  , .  this  question  had  occurred ;   but  said,  where  imerest,  till  an  ereot 

,  vi     arrived,  wju  not  disposed  of,  it  must  fall  into  the  residue :  as  Wp^w 

the  testator  gave  a  bond  to  a  particular  person,  not  to  vest  in  hin  till  a 

"'        ' '      gf^eo  time,  Uie  Intermediate  mterest  must  vest  in  the  executiv ;  tffA  if 

'  "     «,reildue  WW  given  ia  the  same  way,  the  interett  would  also  gb  t*  the 

executor. 

tj[^f0'i.         I*]  An  account  most  be  taken  of  the  intermediate  interest,  w  a  pan 

.''  of  the  testator's  general  personal  esMte. 


rnbf.  C.  AHDBXwa  dgatntt  Partihoton. 

SOo*,MK] 

XfaMlkiV  Im  (K^-  ^^*  17^  ^  '(>'•  SS4.  and  2S6.  b.) 

JhtComtwta  npHE  giand&ther,  hanng  given  several  legacies,  nve  the  residue  to 
naS|h«aMd»  *  his  grand<Mdren  at  twenty-one,  and  Uie  procuice,  in  the  mean- 
t^foatarl^  while,  to  tbetrusteeS)  for  their  iiiaintenance,«nd^>pointed  four  trustees,* 
tuQcprniauito  ^  wh«H  the  father  was  one. 

ftdi^w  b«iD|  W'-  Partin^on,  [the  father,  who  was]  one  of.  the  trustees,  hod  ex- 
ofdNlity  u>  pended  400/.  in  the  moinlenaace  of  the  cb'Idren,  previous  to  an^  rejport 
maintaiQ  the  at  to  the  abih'ty  of  the  parent  to  maintain  them.  And  the  qoestion  now 
diil[]i«ii,(l)  fftfj^  whether  he  sboula  be  allowed  the  sum  so  advanced,  and  whether 
""F^  ?"  "^  any  mainfenonce  should  be  allowed  the  children  before  the  report. 
^^I^mT'    -     Mr.JIfi^^  Mi.MankOd,  and  iir.Orakam  (for  the  trustees]  iu- 

.aisted  that  the  words  of  tne  will  were  imperative  upon  the  trustees , to 
'  allow  a  loaintenance  to  the  children ;  suid  that  this  had  been  done,  and 

'Mrticularly  referred  to  a  case,  Fiit^eraid  v.  Carey,  Mich.  1770. 
.J..  ■      hoiiCkanceBorii)tf-'      '"     i  ■  --        — -  --■  ■- .-^ 


I)  said,  alcliou^  where  there  had  been  a  bigoted 

Loid  TtwiMli  lisd  d«dded  MconliDgly  In  HuglUtr.ltv^t,  imua,SS7,  hattut 
"  "  '         ^dtercdUioinmoa;  and  if  temu  non  uuierf,  tliit  ibe  Court  oA  in 
oprtptr  eatCt  larttt  memMmnue  Jnm  an  anlectt/ent  period  mlimit  a  nferna  la  the 
Mnleraitotke/atker'KMIily.akdmaevenimiitiiKMmnirder,  aUhimgli  Ike  author  if  Ike 
■■   ttimfy  m^  tut  kapt  adrtrUd  ta  t*f  nilftet.     Sc*  the  cditor'i.iiMe  0>  Hvgket  t-Jfi^^, 


(liLi 


V  IN  THX  ChiuftVsOv -CauicEEr*  (gQ 

firiier  who  vtmld  not  edudUe '  the  ehlld  ia.  Ae^Pratiestanfe  fdigiaiv  At       ISBO, 
allowance  had  been  made  to  the  trustees,  it  was  contrary  to  all^^esf      ^      ^   ^ 
tliftt'x^  'intei^tet;  vested  in  the  chiidreDv  should  be  applied  to  .tHeir      AranW 
ABdntetoaoe'iA  the' life-time  of  the  parent.  .  That  this  would  ameotit  to        tigamti 
a  gift  to  the  parent  of  so  much  as  should  be  necessary  for  the  jnaiti-    ^>«omt^* 
teoaace,  and  the  father  beiog  a  trustee,  can  make  no  differenoeb    He 
llicrefiKe  ordered  tlie  reference  to  be  only  as  to  the  ability  of  the 
parent  ^3),  and  what  would  be  necessary  for  tlie  future  maintenance  Isf 
she  diildi«n.f 

But  afterwards,  by  consent  of  the  children  in  England  and  adult,  .their 
■  proportions  were  ordered  to  be  paid. 

f  [See  this  case  on  the  hesring,  p<nt.  401 .] 


(3)  "  To  maintain  and  educate  them  suitably  to  their  fortunes.**     R.  L« 


[•]  Ellison  and  Wife  agaitist  Cooksom.  [♦61  •] 

[rweS.  c. 
(Reg.  Lib.  1789.  A.  foL  175.  b.)  \  Ve..  jun.  loa 

^      ®  '  &  2  Cox,  290.] 

nr^IS   cause,  which  had  been  heard  before  Lord  Kenyan^  when  LincolnUlfin 
^  sitting,  as  Master  of  the  RolU,  for  Lord  Chancellor,  27th  Feb.  1788,  J^^  ^ 


and  the  bul  dismissed,  (v.  ante,  vol.  ii.  p.  507-)  was  now  re-heard.  wh««   ikAm' 

It  appeared  that  Mr.  Cookson  had  an  elder  daughter,  who  was  nugrried    -^^  JL^^^ 
at  the  time  of  the  will  and  instructions,  who,  at  her  marriage,  had  a  Eu  daughter. 


portion  of  SOOCV.  and  whose  name  was  not  mentioned  in  the  will  or  bywilU^ai^ 

instructions.  afterwards  givea 

Mr.Manefield,  Mr.  Lloyd,  and  Mr.  Graham  (for  the  plaintifi).—  «n  equal  sum 

The  question  is,  whether  under  the  circumstances  of  this  case,  the  "^^^[1^2*^ 

legacy  of  5000/.  given  in  the  paper  of  instructions,  is  taken  away.  ^e  an  ademp- 

We  do  not  mean  to  dispute  the  rule,  that  where  a  father,  by  will,  tion.    A  oon- 

gives  his  child  50001.  and  anerwards  pays  5000/.  as  a  portion,  this  is  an  vwyiBi^  fc^: 

ademption;  though  it  will  be  otherwise  in  the  case  of  a  stranger:  T*"'***'^ 

Potoet  ▼.  Cleaver  ^ante,  vol.  ii.  p.  499.)    But  if  there  be  any  thing  to  ^'IJJJJJ'*^ 

shew  that  the  portion  was  paid  without  an  intention  to  adeem,  the  mere  dearW  nAr 

payment  will  not  amount  to  an  ademption,  Deheze  v.  Man,  {ante,  vai.ii.  todieglft^ 

p.  165.)  where  a  very  slight  conversation  was  held  sufficient.    Here  the  will,  not  to 

strongest  evidence  arises  from  Bushes  treaty  with  the  father,  that  he  ^l>op«of.^ 

intended  to  give  his  daughter  a  further  fortune.    The  evidence  here  is  ff^f^Tf^^ 

itroneer  that  he  did  not  mean  to  adeem,  than  that  he  did.    But  this  is  ^faion  ran'^' 

not  the  proper  tribunal  to  judge  of  that  evidence.    In  this  case,  the  another  ftmd, 

instruments  are  not  codicils,  they  are  all  on  one  paper,  and  dated  on  wliich  1m^ makes 

the  same  day.    And,  for  the  six  years  that  the  father  survived,  he  never  '"'^^j?  ^ 

jDiade  any  declaration,  that  he  intended  the  5000/.  given  as  u  jiortion,  to  ^^'  Q' 
^D^  a  satisfaction  for  that  given  by  the  will,  though  he  kn^w  atthe^time 
[  ^^gkv^  her  the  5000/.  portion,  that  he  had  given  her  SOOM.hf  tkii  irfil ; 

ne  uierefore  meant  to  keep  it  in  his  own  power,  durinj^  his  life.      *    ^ 
,     Mr.  Solicitor  General,   Mr.  Mifford,  Mr.  mdl^,  and  tCr;  pichkrib. 
For  the  defendstnt.  —  There  is  no  difficulty  in  settling  the  [^  pVfirciple       [  *62  ] 
upon  which  the  judgment  in  this  case  must  proceed ;  that  where  a  parent 
luis  given  a  sum  of  money  to  the  child,  by  will,  and  afterwards  pays  an 


(1^  See  this  case  on  the  former  hearing,  antm,  t  vol.  507 ;  the  reports  of  die  preient 
deefauNi.  1  Vea.  jun.  100.  &  2  Cox.  320. ;  and  the  observations  on  the  case  pf  X^oitl 
JEUm  C,  7  Vea. 515.  017,518.  Vide  also  per  Lord  EUam  C.  18  Ym,  159|.I^.-and 
the  editor's  note  to  Ifbmm'T.  Warrmp  amtea,  1  T«k  00&  •  •  «. 

equal 
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1789.        ^ual  Aum  upon  marriage,  such  payment  is  aitademptiori.  .  A  eexM« 
-        -   »      quence  of  this  rule  ii,  that  the  parent  it  supposed  to  be  cooosaMvof  «t4» 
SBUKwand    and  that  merely*  keeping  the  will  by  him,  does  not  repei  the  jmN! 
Wift         sumption ;  for  it  is  a  settl^  rule  of  the  Court,  that  there  tteisjt-be  aosna^ 
HP^'^        evidence  set  up  to  rebut  the  presumption.    This  rule  xsmj.  in  sonfer  caant 
^^^^^*'^*       have  done  injustice;  but,  in  the  present  case,  it  is  impossible  that  iti 
should.    The  state  of  the  testator's  family  was  this ;  he  had  fovr  ttma  i 
and  three  daughters ;  the  eldest  daughter  wa8.married,  and  he  hlid  oiveir 
hecy  on  her  marriage,  5000/.  he  takes  no  notice  of  her  in  his  will  t-  b» 
gives  Hannah  and  Sarah  bOOOl.  each;  to  the  sons  he  gives  lO^OOO/i* 
each:  it  is  in  evidence,  that  Hannah  was  a  very  favourite  child;  bift  he- 
certainly  meant  to  provide  equally  for  his  daughters,  and  would  not 
undertake  to  give  her  a  further  sum.  —  Mr.  Budi,,  in  his  letter,  6a3rs^  he  - 
refused  to  promise  any  specific  sum,  and  his  plan  certainly  meant  to 
refer  to  what  might  be  done  in  future  by  his  wife*    Mr.  Coakson^  after- 
wards, says  Mr.  Busk^  has  mistaken  what  may  be  possible  or  probable ;  > 
but  he  would  not  say  that  it  even  was  probable  tnat  the  further  sum 
would  be  60061,    It  was  to  await  the  chance  of  the  savings,  and 
Mrs.  Cooiton  was  to  judge  of  the  merits  of  her  children,  though  he 
might  think  it  might  amount  to  5000/.  but  the  father  has  by  no  means 
undertaken  for  that  sum.    If  they  have  not  made  out  a  claim  to  500QL 
they  cannot  claim  any  sum.     Then  the  presumption  stands  that  by 
givmg  the  5000/.  he  adeemed  the  legacy.  —  Then  it  is  said,  he  coiJd 
not  mean  to  adeem  the  legacy  unless  he  struck  it  out  of  the  will.    But 
this  has  never  been  expected.     Suppose  he  had  died  immediately  after 
the  marriage;  could  it  have  been  argued,  that  the  legacy  was  not 
adeemed  ?    The  livinff  till  178S  is  not  important.     A  similar  length  of 
time  has  never  been  held  to  be,  of  itself,  a  circumstance  to  rebut  the 
presumption.     Then  it  rests  upon  the  amount  of  the  declarations,  which, 
certainly,  do  not  amount  to  a  promise  of  5000/. 

Lord  Chancellor,    At  first,  I  thought  I  ought  to  say  the  ^ift  was  in 
satisfaction  of  the  leeacy.    The  argument  is,  diat  the  will  is  a  distri* 
bution  of  the  testator  s  property  among  his  children ;  and  if  he  advances 
r  *6d  1       ^^  proportion  to  a  child,  the  presumption  of  [*]  /oto-  is,  that  the  pro- 
^       vision  is  satisfied*    I  say  presumption  of  /atv,  because  it  is  put  that  it  is 
proper  to  go  to  a  jury  ;  but  that  would  be  to  send  to  a  jury  a  presumption 
of  law.  —  At  the  same  time  it  is  a  presumption  capable  of  being  re- 
butted by  evidence.    The  evidence,  in  this  case,  may  be  drawn  from 
the  languafi;e  of  both  gifls.    The  plaintiff  must  show,  he  meant  the  . 
gift  to  subsist. —  With  respect  to  the  treaty,  the  use  of  it  in  evidence  is 
to  show  the  testator's  intention.    The  struggle,  on  the  part  of  Ellison 
the  father,  is,  whether  he  can  get  more  than  50001,  for  his  son,  after 
getting  an  undertaking  from  the  father  that  he  should  have  sometliing ., 
more.    Bush  says  Mr.  Cookson  would  not  engage  for  any  specific  sum  . 
—  he  has  stated  the  conversation  a  little  too  widely,  though  not  for  the 
purpose  of  surprize,  into  *^  equal  or  nearly  equal,"  which  is  going  beyond 
the  point  of  the  conversation.    The  furthest  engagement  does  not 
contradict  the  latter  in  toto  ;  it  does  not  amount  to  an  engagement  that 
the  future  sum  shall  be  equals  or  nearly  equal;  it  leaves  it  with  the  Ideiii «:. 
that  it  was  possible  or  probable  that  it  would  be  equal,  or  nearly  equal  t  , 
•~had  the  father  in  his  letter  left  it  thus,  it  might  have  introduced  th#~  \ 
whole,  — but  he  jgoes  on  "  that  he  told  him  nis.p/aii,  lakick  wuto  fo 
executed  iy  his  mtfe"    This  is  agreeable  to  the  terms  pf  the  codicil  :; 
which  were,  to  leave  the  property  bound,  as  far  as  40,000/.,  but  refers, 
for  every  thing  further,  to  what  the  savings  may  produce^  and  which 
were  to  be  disposed  of  by  his  wife.  —This  is  the  plan  he  alluded  t^"^  -> 
With  respect  to  the  rule  of  law,  I  think,  if  neither  the  rale  itself,  or.the  ' 
mode  of  rebutting  it,  had  ever  prevailed,  it  would  have  been  as  Vistf;'- 
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bttii0  it  ifl»  liniitst  adoutithat  such  a  presttmptiDQ.  exiiU.|  aod  theugh^  it 
9isitiiMl,'t<Ktatar»m^  nor  know  it,  yet  I  think,  if  tiicre  is  such  apre^^ 
\,  the* subject  is  bound  to  know  it.  And,  in  the  present  case,  1 
die  probability  is,  that  the  testator  had  some  knowledge  of  the 
11  all  the  arf^roent  therefore  must  turn  on  the  validity  of  tho  ^re- 
bnttaL  It  is  argued  that  he  had  given  his  married  daughter  5000^.  that, 
by  Jus  will,  he  gave  his  sons  10  fiOOl.  each,  his  unmarried  daughters 
SOOOL  FVom  the  conversation,  it  may  be  drawn,  that  he  hoped  the 
flvplns  would  be  divided  in  much  the  same  proportions ;  in  which  case, 
thfr  daughter,  who  was  the  subject  of  it,  would  have  equal,  or  nearly 
efial  to  the  fortune  given  her  on  her  marriage.  It  was  a  hope  of  an 
uUcertainty :  to  have  held  it  out  as  an  event  that  was  certain  would  have 
bean  an  inaccuracy.  I  think  the  letter  points  this  out,  as  he  had  pointed 
out  die  fuud  [*]  from  which  the  uncertain  sum  was  to  arise.  To  apply 
thiv  Co  the  general  rule,  the  conversation  ought  to  show  that  he  meant 
the  sift  Co  be  a  subsisting  gift :  the  expression,  here,  is  only  as  to  what 
be  Doped  would  be  administered  to  her  through  the  organ  of  her 
oMlbers  if  he  had  referred  to  the  gifl  in  the  will,  the  conversation 
would  have  been  applicable  to  the  whole  sum  in  the  will,  which  could 
nol  hare  been  alteml.  But  my  opinion  is  that  the  reference,  in  the 
conversation,  was  sufficiently  clear  to  confine  it  to  that  part  of  her 
fortune  which  she  was  to  receive  otherwise,  and  where  I  hope  this  mis- 
taken mode  of  seeking  it  will  make  no  difference. 

Decree  affirmed. 
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Phillips  against  Gauth. 


(No  Entry  on  this  occasion.)  (1) 


JOHN  PHILLIPS  Esq.  made  his  will  28th  Dec.  1775,  and,  thereby, 
gave  to  his  brother  Wmam  Phillips,  for  life,  his  manor  of  Blevoberry, 
(after  the  decease  of  the  testator's  father,)  with  divers  intermediate  re- 
mainderB,  with  remainder  for  life  to  his  brother  George  Phillips,  and  after 
civing  some  pecuniary  legacies,  gave  and  bequeathed  all  the  residue  of 
hit  estate  and  ^ects  tvhatsoever  and  rvheresocver  unto  his  executors^  to  be 
emudiy  dvMeaby  them  to  and  amongst  his  next  of  kifi,  share  and  share 

The  bill  was  filed  by  the  nephews  and  nieces,  and  the  representatives 
of  a  deceased  nephew  and  two  nieces  of  the  testator,  against  the  exe- 
cutors and  against  George  Phillips,  one  of  the  brothers,  and  the  repre- 
seatatives  of  a  deceased  brother  and  sister  of  the  testator,  insisting  that 
all  the  next  of  kin,  thirteen  in  number,  were  entitled  to  equal  shares, 
per  eapUoy  of  the  personal  estate  of  the  testator. 

.  The  defmdants,  George  Phillips  and  Matthew  Phillips,  the  repre- 
seoMhre  of  die  other  brother  fVtlUam  PhiUws,  (who  was  living  at  the 
testiMif^s  dtKieasifr,)  claimed  the  whole  residue  as  next  of  kin  to  the' 
teHhlor/tt  <h^time  of  his  decease. 

'€Mrie-8Kakeh)eare,  the  rejpresentative  of  a  sister  who  difed  in  the 
of  Ihe  testtlor,  claimed  one-fifth,  as  son  of  the  deceased  Sister. 


In  Court, 
Hilary  term. 
Mr.  Justice 
Ihitler  for  the 
Lord  Chan- 
cellor, 

Lincoln  t  Inn 
Jfatl,  10th  Mur. 

Giftof  re&iclue 
to  be  diTided 
omong  next  of 
kin,  share  and 
shore  alike, 
fiiiall  be  divided 
among  surviv- 
ing brothers, 
nephews,  and 
nieces,  ('re- 
presenting de- 
ceased brothers 
and  sisters,) 
j>er  cajfita,  not 
jter  stirjtet, 
[Sedguare.i^l)] 


[  *65  ] 
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(1)  The  ttstter  wu  afterwards  oompromiaed.     This  decision  is  very  (Kuestionable." 
See  BoltB  (9)  and  (6;,  particulaiiy  Lord  Eldon  C*s  observations  in  disa|)prohation  oC 
Mr,  J.  4Mlir*i:opioisn  in  the  priocipel  cue  Hi  Garrick  v.  Lord  Camdanf  14  Ves.  385; 


Cm.ClL 

vot.  in. 


in  41^  (9)  i  and  SmUh  t.  CampbeU,  b^ore  Sir  IT.  Grant,  M.  U.  Coop. 
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Cai^es  Argued  and*  Determined 

The  cause  came  on  in  Hilary  term^  Mr.  Justice  BuUer  sitting  fot 
Lord  Chancellor, 

Mr.  Mansfield,  Mr.  Mitford,  and  Mr.  HoUisi,  for  the  plainti£&. 

The  construction  depends  upon  a  few  words  of  the  testator's  will,  who, 
aflel*  having  made  several  specific  dispositions  of  his  property,  gives  the 
-residue  to  his  executors,  to  be  by  them  divided  to  and  amongst  his  next 
of  kin,  share  and  share  alike.  J^e  lefl  two  brothers,  one  since  dead,  and 
ten  nephews  and  nieces,  four  of  whom  claim  as  representing  Thomas,  a 
deceased  brother,  and  six  as  representing  Christiana,  a  deceased  sister 
of  the  testator,  and  George  Shakespeare  who  claims  as  representing  his 
mother  Elizabeth,  another  sister  ofthe  testator.  The  brothers  claim  the 
whole,  considering  that  as  next  of  kin  they  are  the  persons  entitled 
under  the  statute  of  distribution ;  but,  if  they  are  not  solely  entitled,  still 
that  the  distribution  ought  t9  be  per  stirpes,  therefore,  that  four  of  the 
plaintiffe  should  have  but  one-fiflh  share,  and  six  of  the  plaintiffs  another 
nflh  share,  and  themselves  and  George  Shakespeare  one«fifth  each.  In 
this  latter  claim  George  Shakespeare  also  concurs. 

The  question  is,  wno  are  entitled  to  take ;  and,  on  the  part  of  the 
plaintiffs,  we  contend  that  the  residue  is  to  be  divided  among  the  same 
persons  who  would  have  taken  had  no  disposition  been  made ;  but  that 
they  are  to  take  equally,  and  not  in  the  shares  marked  out  by  the 
statute. 

Questions  of  this  sort  have  so  oflen  arisen,  that  there  can  now  be  no 
doubt  about  the  construction  ofthe  words  '*  next  of  kin."  Most  ofthe 
cases  have  the  word  "relations,"  as  Thomas  v.  Hole,  Forrester,  251.  [vide 
post.  2S4-]  and  Green  v.  Hotvard,  (ante,  vol.  i.  p.  SI.)  in  both  which  cases, 
the  word  relations  was  held  to  be  tne  same  as  next  of  kin.  The  words  next 
of  kin,  therefore,  in  this  case,  being  tantamount  to  relations,  must  have 
the  same  construction.  The  brothers  of  the  testator  put  a  new  con- 
struction on  the  words,  and  contend  that  they  were  the  next  of  kin 
[*]  at  the  time  of  the  testator's  decease.  But  the  testator  could  not 
mean  to  give  the  residue  to  the  brothers  only :  he  clearly  meant  more 
than  two  persons,  and  that  it  should  be  divided  among  a  number.  The 
6th  clause  of  the  statute  of  James  provides  who  shall  be  entitled  to  dill 
for  distribution,  the  next  of  kin  and  creditors,  where  next  of  kin  cannot 
exclude  nephews  and  nieces,  and  it  is  clear,  then,  the  only  question  is 
how  it  shall  be  divided.  The  words  share  and  share  alike  exclude  the 
idea  of  its  being  in  fifths.  The  case  of  Thomas  v.  Hole  seems  provided 
to  decide  the  present ;  there  the  gift  was  to  the  relations  of  Ann  Hole* 
It  is  a  case  in  point,  except  that  here  the  words  are  share  and  share 
alike,  and,  there,  they  were  equally  to  be  divided.  The  words  share  and 
share  alike  were  in  the  case  of  Green  v.  Hotoard,  though  they  are 
omitted  in  the  report.  Goodinge  v.  Goodinge,  1  Vesey,  231.  JVhiihome 
v.  Harris,  2  Vesey,  527. 

Mr.  Solicitor  General,  for  the  defendant  George  Shakespeare.  —  We 
contend  that  the  division  should  be  per  stirpes,  and  the  words  share  and 
share  alike  are  to  be  referred  to  the  statute  for  their  interpretation. 

ITiere  is  a  considerable  difference  between  the  worcb,  being  •*  ir- 
lations"  and  "  next  of  kin'*  Where  the  word  used  is  relations,  the 
Court  only  uses  the  construction  to  bound  the  extent  of  the  word 
relations,  but  where  the  testator  uses  the  words  next  of  kin,  he  means 
the  persons  described  by  the  statute,  and  that  it  should  be  divided  in  the 
same  manner  as  it  is  given  there.  Suppose  the  brothers  are  not  to  take 
all,  then  the  brothers  and  children  of  deceased  brothers  and  sisters  are 
to  take  share  and  share  alike.  The  provision  made  in  the  statute  is  one- 
third  to  the  wife,  and  the  remainder  by  equal  portions  to  the  children  or 
persons  representing  those  who  are  dead,  or,  if  no  childre]>>  to  the 
brothers  and  sisters  and  the  children  of  deceased  brothers  and  sisters. 

The 
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Gaeth* 
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In  tiir  Court  of  Chancery. 

The  constnictioo  of  die  words  "  in  equal  portions"  iaper  stirpes ;  that  1790. 
18  an  equal  proportion  to  each  class,  all  of  whicli  classes  form  the  next 
of  kin.  In  the  6th  and  7th  clauses  of  the  statute,  equal  division  is 
applied  in  this  sense,  and  the  statute  accounts  the  fortune  to  be  equally 
divided  when  it  is  divided  per  stirpes.  Immediately  after  the  statute, 
this  must  have  been  the  construction.  If  the  testator  gives  it  to  his 
brothers  and  sisters  and  the  children  of  those  deceased  to  take  per 
capita^  he  [*]  does  not  say  to  take  as  next  of  kin,  Blackler  v,  Webbf 
2  Wma.  383. 

In  Green  v.  Howard,  a  certain  sum  was  to  be  divided  in  proportions 
of  a  certain  amount ;  and  it  was  contended  that  he  meant  persons  more 
numerous  than  the  next  of  kin,  as,  otherwise,  they  would  not  exhaust 
the  fund,  they  not  being  to  take  more  tlian  250/.  each.  Where  a 
testator  gives  in  the  words  of  the  statute,  it  is  fair  to  argue  he  meant 
they  should  take  in  the  proportions  o(  tKe  statute ;  but  where  he  uses 
the  words  relations,  it  does  not  follow  that  he  means  the  legatees  to  take 
in  the  character  of  the  statute. 

As  to  the  brothers  only  being  intended  to  take,  the  words  ^'  next  of 
kin*  must  mean,  in  some  sense,  all  tlie  persons  within  the  statute ;  but  if 
these  words  will  comprehend  the  children  of  deceased  brothers  and 
sisters,  they  are  not  to  be  taken  in  the  narrow  sense  contended  for 
against  me. 

Here  the  intention  is  clear  that  they  shall  take  as  next  of  kin  under 
the  statute. 

Mr.  Attorney  General,  for  the  brothers  of  the  testator.  —  We  con- 
tend, Isc.  That  the  brothers  are  exclusively  entitled.    2d.  That  if  this  ' 
be  not  so,  the  division  must  be  in  the  mode  prescribed  by  the  statute. 

1st.  It  is  familiar  to  consider  those  who  are  the  nearest  living  as  next 
of  kin ;  not  to  consider  those  who  are  so  by  representation,  of  which 
many  people  know  nothing  at  all.  There  is  no  case  where  next  of  kin 
has  been  extended  to  relations,  though  the  word  relations  has  been 
bounded  by  the  determinations  to  signify  next  of  kin.  In  Green  v. 
Howard,  Lord  Chancellor  said  the  testator  must  know  the  word  relations 
meant  more  than  next  of  kin. — 2d.  The  extending  the  words  to  taking 
per  capita  would  be  making  the  testator  die  intestate,  which  he  certainly 
did  not  mean  to  do.  It  would  be  to  extend  words  bv  construction  in- 
stead  eT  hounding  them,  which  has  never  been  admitted.  Here,  nobody 
can  be  let  in  besides  the  brotliers,  without  extending  the  words  **  next 
of  kin."  The  substance  of  all  the  cases  [♦]  is  to  find  out  the  persons  [  ♦68  ] 
who  were  intended  by  the  testator  to  take. 

Mr.  Justice  Btdler  stated  the  case.  — ^^It  is  laid  down  as  clear,  that  if 
a  testator  uses  technical  terms  they  shall  carry  the  interest  according  to 
known  rules ;  but  this  seems  to  be  laid  down  too  broad.  In  Hodgson  t. 
Ambrose,  (reported  Douglas,  p.  337.)  I  laid  down  the  rule  somewhat 
differently,  that  where  tlie  lestator  uses  only  technical  phrases,  the 
Court  is  bound  to  understand  them  as  such ;  because  the  Court  cannot 
say  that  he  did  not  know  their  meaning ;  but,  if  the  testator  uses  other 
expressions  in  otlier  parts  of  the  will,  whicli  shew  he  did  not  mean  to  use 
those  phrases  technically,  then  the  intention  must  prevail. 

Then  if  the  words  next  of  kin  are  technical  words,  in  the  present  case, 
they  must  prevail. 

It  is  argued  by  the  Attorney  General  that  these  words  have  a  natural 
sense,  difi'erent  mm  that  in  wnich  they  are  used  in  the  statute  of  distri- 
butions, and  that  their  natural  sense  must  prevail.  But,  since  the  statute 
of  James,  these  words  have  had  a  particular  sense.  Every  inference, 
that  can  be  drawn,  is,  that  the  testator  used  them  in  the  sense  that  every 
4Nse  understaads ;  and  if  it  does  not  appear  that  he  used  them  in  some 
other^  that  sense  must  prevail.    It  is  suggested  that  he  meant  by  next 
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of  kin  his  two  brothers ;  but,  having  just  before  mentioned  them,  he 
would  have  named  them  as  his  said  brothers,  not  used  the  term  ifext  of 
Inn^  In  the  cases  determined,  the  word  relations  has  been  considered 
as  a  vague  word,  and  therefore  to  be  explained  by  next  of  kin.  It  is 
true  it  has  been  contended  that  these  mean  nearest  relations,  but  that  it 
oarfnot  be  so  has  been  determined  in  Whithome  v.  Harris. — Then, 
diose.must  take  whom  the  statute  points  out,  but  the  question  is  in  what 
shares.  —  If  it  had  pleased  the  Court,  originally,  to  say  that  next  of 
kin  should  take  in  the  same  manner  as  under  the  statute,  I  should  not 
have  objected  to  it,  for  it  seems  to  me  they  should  take  per  stirpes. 
But,  in  Blackler  v.  Webb,  2  Wms.  S83.  the  Lord  Chancellor  was,  at  first, 
of  opinion  that  they  should  take  per  stirpes,  but  said  afterwards  they 
could  not  do  so,  because  the  testator*s  daughter  Webb  was  living,  and 
so  her  children  could  not  represent  her;  and  to  determine  that  the 
grandchildren  should  t&ke  per  stirpes  [*]  would  be  going  too  much  out 
of  the  will ;  and  therefore,  though  he  had  at  first  a  strong  inclination 
the  other  way,  he  thought  that,  where  the  words  were  plain  and  sensible, 
the  Court  could  not  reject  them. 

It  is  a  very  probable  ground  of  the  bequest,  here,  to  the  next  of  kin, 
that^the  testator  did  not  mean  to  give  the  executors  more  than  he  had 
done,  having  given  them  very  amply  before.  It  is  agreed  if  he  had 
given  to  his  next  of  kin  by  name,  they  must  have  taken  per  capita;  then 
die  question  is,  whether  calling  them  next  of  kin  is  not  equal  to  naming 
them. 

I  cannot  distinguish  this  case  from  that  of  Thomas  v.  Hole.  That 
case  is  in  point,  except  that  there  the  word  is  relations,  which  being  to 
be  construed  next  of  kin,  makes  it  this  case.  The  second  resolution  in 
that  case  is,  that,  as  the  testator  had  directed  it  to  be  divided  equally. 
Lord  King  said  he  could  not  order  it  to  be  divided  otherwise.  Equally 
to  be  divided  is  exactly  the  same  as  share  and  share  alike.  Green  \. 
Hotvard  is  sufficiently  stated  in  the  report  for  the  purpose  intended ;  the 
only  question  was  whether  relations  meant  the  same  as  next  of  kin.  The 
facts  required  no  more :  the  persons  to  whom  the  Lord  Chancellor  de- 
creed the  payment  were  all  in  equal  degree. 

The  whole  of  the  residue  must  be  divided  into  thirteen  parts,  of 
which  the  Jirothers,  nephews  and  nieces  are  each  to  take  one  share.  (3) 

The  defendant  George  Shakespeare  presented  a  petition  to  the  Lord 
Chancellor,  upon  which  the  cause  came  on  to  be  re-heard  at  Lincoln  s 
Inn  Hallj'on  the  10th  March. 

The  argument  in  general  was  much  to  the  same  purport  as  before, 
but  Mt,  Lloyd,  in  support  of  the  petition,  cited  the  cases  of  Car  v. 
Bedford,  2  Ch,  Rep,  77-  Roach  v.  Hammond,  Pre.  Ch.  i-Ol.  and  Hands 
V.  Hands,  at  the  Rolls,  24th  January,  1 782,  where  J.  Hands  made  his 
will,  and  thereby  appointed  his  wife  executrix,  and  gave  her  all  his 
estate,  subject  to  the  payment  of  debts  and  legacies  for  life,  and  then 
declared  his  will  to  be  that  she  should  give  the  whole,  (except  400/.)  to 
and  among  his  relations.     The  Master  of  the  Rolls  held  that  the  wife 

(3)  Lord  Eldon  C.  in  Garrick  v.  Lord  Camderiy  14  Ves.  3S5y  disapproved  of  Mr.  Justice 
Sutler  8  decision,  and  agreed  witliXiord  Thurlow*s  imprew^on  on  the  case,  though  he  thought 
Lord  Thurlow*s  mod^  of  reasoning  somewhat  too  technical.  Lord  Eldon  says  there, 
"  I  always  had  great  doubt  upon  the  cose  before  Mr.  J.  Builer;  who  thought  those  who 
^  were  to  take  per  stirj)cs  as  well  as  those  taking  per  capita  were  included.  L^rd 
''  Thurlow  doubted  that,  upon  this  Tery  technical  reasoning  (to  which  his  Lordship  was 
'*  much  addicted  in  the  construction  of  these  instruments,)  that  *  next  <^kin  being  the 
**  only  description,  without  the  addition  which  is  in  the  statute  of  those  who  -represent 
"  them,  the  oliildrcn  of  the  deceased  brothers  and  sisters  ought  not  to  take  under  the 
"  bequest.  It  is  very  difficult  to  say  they  would  not  have  taken  under  this  will;  my 
*^  construction  being,  that  the  next  of  Icin  should  take  the  whole  as  they  would  take  under 
•*  an  intestacy." 

9  had 
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Rod  no  discretion  (4)  as  to  the  distribution,  and  that  the  next  of  kin  were  1?90. 

entitled.  v    - ^  n' 

{[•]  There  was  no  petition  presented   by  the  brothers,   but  Lord  Phillits 

Chancellor  leaning  much  in  favour  of  their  claim  (5)  as  next  of  kin  at  ngamst 

the  death  of  the  testator,  ordered  the  cause  to  stand  over,  in  order  for  C»a»tm. 

them  to  present  a  petition  of  re-hearing.  L  *70  J 

But  the  cause  was  afterwards  compromised,  the  parties  dividing  the 
property  among  them  per  stirpes.  (6) 

See  the  case  of  Edge  v.  Salisburj^,  Amb.  70. 

(4)  Lord  Redeid€de*s  notes  deny  Uiis. 

(5)  Vide  the  preceding  note. 

(6)  Ordered,  upon  consent^  accordingly,  on  the  12tb  of  June  following.     (Keg.  Lib^ 
1789.  B.  foL467.  b.) 


Samuda  against  Furtado. 
( Reg.  Lib.  1789.  B.  fol.  268.  b.)  uncdn^i  inn 

Mall,  I2tii  Mar, 

'TpHE  plaintiffs  were  the  representatives  of  Isaac  Lusiiano  de  Pinnay  Plea  of  pay. 
*     (who  in  his  life-time  had  been  discharged   under  an   insolvent  mentofa 
debtors'  act,)  and  Maria  Agnes  de  Pinna,  his  first  wife,  also  of  several  *™  into  Ujc 
persons  of  the  family  of  Monforie,  and  the  representative  of  Moses  ^^^^^^, 
Alvarenga,  who  was  assignee  oif  tlie  effects  of  Isaac  Lusitano  de  Pinna,  ^"^  ^  com^* 
as  an  insolvent  debtor.  —  The  defendants  were  the  representatives  of  mission  of  ap- 
Daniel  de  Flores,  and  also  of  other  persons  of  the  family  of  Mon/brie,     praiaement. 

The  original  bill  had  been  filed  in  the  year  1734,  by  De  Pinna,  and  *"^  accepted, 
his  wife,  against  Flores  and  others,  claiming,  in  the  right  of  the  wife,  the  *JJ^  *  ^d^^' 
pa3rment  of  some  sums   of  money  due   to  her,   from   estates  which  Swed'asa  ' 
De  Flores  represented.     This  cause  had  at  several  times  abated  by  the  plea  in  bar  to 
death  of  parties,  and  been  revived,  and,  in  H^S,  De  Pinna,  the  plaintiff,  a  suit,  it  not 
had  been  discharged  as  »n  insolvent  debtor,  and  Alvarenga  had  beei>  ^o^^g  that 
appointed  his  assignee  ;  upon  which,  a  supplemental  bill  had  been  filed,  no^further 
and  several  further  proceedings  had  been  had,  upon  which  the  present  demand,  (i) 
bill  of  revivor  and  supplement  was  filed.  ^  defendant 

To  this  bill  the  defendant  pleaded,  that,  on  the  13th  January,  1753^  toabiUof 
after  the  death  of  De  Flores,  by  a  decree  of  the  Prerogative  Court  of  revivor  cannot 
Canterbury,  it  had  been  decreed,  that  a  commission  of  appraisement  P*^  ^  **>«* 
and  monition  should  issue,  on  affidavits  of  De  Pinna  and  Alvarenga,  of  *^^  •  Pj^ 
a  debt  due  from  De  Flores  to  the  estate  of  De  Pinna,  to  the  amount  ^^  pi^ed 
of  585/.  5s,,  for  which  he  had  received  no  satisfaction;  and  that  afler-  by  the  original 
wards  there  was  an  appeal  [♦]  from  that  decree  by  the  executors  of  defendant,  and 
De  Flores,  and  the  decree  affirmed  upon  that  appeal ;  and  that,  after-  over-ruled. 
wards,  the  acting  executors  of  De  Flores  tendered  and  left  in  the  re-       [  *'71  } 
gistry  of  the  ecclesiastical  court,  the  sum  of  585/.  5s.,  in  full  satisfaction 
of  tne  debt  stoom  to  be  due  from  Ihe  estate  of  De  Flores  to  that  of 
Jbe  Pinna ;  and  that  Alvarenga,  by  his  proctor,  applied  for  and  re- 
ceived that  sum,  and  gave  a  receipt  for  the  same  as  follows  :  ''  Franco 
and  Franco  against  Alvarenga.     Received  this  23d  December,  1754,  of 
Mr.  WiUiam  Legard,  Mr.  Peter  St.  Eloy,  and  Mr.  Henry  Stevens,  de- 
puty-registers of  the   Prerogative   Court  of  Canterbury,  the  sum  of 
5&5/.  5s,9  being  the  same  sum  which,  on  the  10th  day  of  July  last,  was 
tendered  by.  Mr.  Henry  Farrant,  proctor  in  the  said  cause,  for  Ab. 
Franco  and  JactA  Franco,  executors  of  Daniel  de  Flores,  otherwise 

(1)  See  Beames,  Elcm.  Fleas,  201,  &c 
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1^90.  De  Pridof  deceased,  in  full  satisfaction  of  a  debt  sworn  by  Isaac  Lusi^ 
iano  de  Pinna,  and  me  the  underwritten  Moses  AlvarengOy  in  our  joint 
affidavit  exhibited  in  the  said  cause,  to  have  been  due  from  the  said 
Daniel  de  Floresy  otherwise  De  Prado,  to  the  said  Lusitano  de  Pinna, 
and  assigned  over,  in  pursuance  of  an  act  of  insolvency,  to  me  the  said 
Mojses  Alvarenga,  for  the  use  of  himself  and  others  the  creditors  of  the 
said  Isaac  LttsUano  de  Pinna,  and  which,  being  on  that  day  refused  to 
be  taken  by  my  proctor,  was  there  left  in  the  said  registry,  by  the  said 
Henry  Far  rant,  as  a  deposit  for  the  payment  of  the  said  debt;  and 
which  since,  to  wit,  on  this  day,  has  been,  at  my  petition,  decreed  to 
be  delivered  and  paid  Out  of  the  said  register  to  me  the  said  Alvarenga  ; 
I  say,  received  of  the  said  deputy -registers,  the  said  sum  of  585/.  5s., 
.  pursuant  to  the  said  order  or  decree  of  the  said  court,  in  full  of  the  said 
tender  and  deposit  so  made  in  the  said  registry.  Moses  Alvarenga** 
—  And  the  plea  further  stated,  that  De  Pinna  and  Alvarenga  had  no 
claim  on  the  estate  of  De  Flores,  save  in  the  right  of  Maria  Agnes  de 
Pinna,  the  first  wife  of  Isaac  Lusitano  de  Pinna,  for  which  refief  was 
sought  by  the  original  bill. 

A  plea,  to  the  same  purpose  as  the  present,  had  been  put  in  by  the 

Francos,  as  executors  of  Daniel  Flores,  in  a  former  stage  of  the  cause, 

and  was  over-ruled  2Sd  November,  1757. 

•    •  Mr.  Mitford  and  Mr.  Steele,  in  support  of  the  plea,  contended  that 

the  585/.  5s*  was  taken  out  by  Alvarenga,  in  full  of  his  and  De  Pinna^s 

[  •72^  3       claim  upon  the  estate  of  Flores,  as  representing  [•]  that  of  the  Mont^ 

Jbrtes  ;  that  the  tender  being  in  full  satisfaction,  the  receipt  of  it  must 

be  so  likewise ;  that  it  was,  therefore,  as  good  as  any  other  lelease, 

and  must  be  a  bar  to  any  suit  by  the  representatives  of  De  Pinna  and 

Alvarenga,  who  had  no  other  claim  on  the  estate  of  De  Flores  but  as 

representing  Maria  Agnes  de  Pinna. 

Lord  Chancellor  said,  he  doubted  whether  it  was  possible  to  put  this 
interlocutory  proceeding  on  a  foot  with  their  having  filed  a  bill  and  ob- 
tained a  judgment  for  this  debt,  which  would  have  been  in  full.  If  they 
had  made  this  claim  in  foro  conteniioso,  and  recovered  this  sum,  thej 
could  not  possibly  have  come  with  any  further  demand  (2)  but  must  have 
set  forth  some  fraud,  mistake,  or  surprise ;  but  an  interlocutory  pro« 
ceeding  can  never  be  brought  up  to  a  judgment  in  the  cause. 

He  also  thought  that  a  defendant,  in  a  bill  of  revivor,  could  not  plead 
a  plea  which  had  been  before  pleaded  by  the  original  defendant,  and 
over-ruled. 

Plea  over-ruled,  and  ordered  to  stand  for  an  answer. 

(S)  Vide  Beames,  Elem.  Pleas,  200,  2Q1,  &c. 


[yideS.  C 
(shortly  before) 
1  Ves.jaii.86.] 

Lincoln's  Inn, 
Halt,  13tb  Mau 

Goods  seques- 
tered on  mesne 
process  not  to 
be8o]d.(l)  j 


Hales  against  Shafto, 

(No  Entry.) 

rpHIS  was  a  sequestration  upon  mesne  process.     Mr.  Solicitor  General 

-*>    moved  for  leave  to  sell  the  goods  taken  on  the  sequestration ;  but 

Lord  Chancellor  refused  the  motion,  a  sequestration  on  mesne  process 

being  only  to  found  the  further  process  of  taking  the  bill  pro  confesso. 

Gibson 

(1)  An  obvious  distinction  exists  between  sequestrations  ordered  on  mesne  process, 
and  such  as  issue  to  enforce  jtayment  of  a  duty  decreed.  Much  uncertain  ty»  and  some 
misunderstanding  prevailed,  however,  for  some  time :  hut  whatever  may  have  been  the 
practice  in  ancient  times,  it  seems  in  the  result  to  have  been  settled,  upon  sound  rtasoninf^, 

that 
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Gibion  v.  Scffoengton,  1  Vera.  SS*.,  and  Desborougk  v.  Crumby^  I  Bar^  1790. 

nard,  212.  (2)  were  referred  to.  ^     \      ^ 

See  WUcocks  v.  fVikocks,  Ambler,  421.  Hai,!* 
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that  goods,  &c  cannot  be  sold  under  a  seqitestration  in  mesne  process ;  and  indeed  tfiat  an-        ShaItwi. 
onier  for  A  sequestration  itself  in  mesne  jrrocess  should  scarcely  be  executed,  since,  without 
enforcing'  it,  the  party  can  have  the  effect  of  his  suit,  a  decree  upon  the  footing  of  it,  tery 
prooipdj.     For  the  reastming  and  some  cases  on  this  subject,  see  Mr.  Dickins's  able  ex- 
pontiDn  in  Rowley  v.  Ridley ,  2  Dick.  622.  625.  626,  &c.     For  the  misconceptions,  &c. 
as  to  that  distinction,  see  the  report  of  Lord  Hardwicke*s ^udgvaent  in  JTharamy,  Brough- 
tmy  1  Ves.  184. ;  Shaw  v.  Wright,  5  Ves.  23.  compared  with  WUcocks  v.  WUcocks,  Ambler, 
421.    Simmonds  t.  Lord  Kinnaird,  4  Ves.  755.  &c.  &c.     In  favour  of  the  distinction  so. 
fioircibly  shewn  by  Mr.  Dickens,  besides  the  cases  adduced  by  him,  see  the  principal  case 
in  1  Vet.  jun.  86,  and  the  more  modem  one  of  Knight  y.  Young,  2  Ves.  and  Beames,  184,. 
ykle  also  Cowl  ▼.  Smith,  post,  561,  and  the  notes. 
(2J  Desbrow  v.  Crommie,  Bunbury,  272. 


[*]  CobD  against  Wooden^  [  ♦TS  ] 

(Reg.  Lib.  1789.  A.  fol.  212.  b.)  Lincoln's  Inn 

HaU,  UthMar. 

fJODDy  the  plaintiff,  being  indebted  to  several  persons,  b^  deed  in 'The  practice  of 
1769,  assigned  over  real  and  personal  estate  to  trustees,  m  trust  to  a  court  of  law, 
pay  to  himself  and  his  wife  an  annuity,  and  out  of  the  surplus  to  pay  *^^P^*°^  * 
debts,  with  the  interest  then  due,  proportionably,  but  the  debts  to  bear  \^  not  uT 
no  subsequent  interest ;  and  the  creditors  covenanted  not  to  prosecute  take  execution 
any  suits  for  their  debts,  and  to  pay  the  surplus  to  Codd»    The  de-  beyond  his  real 
fendant  had  not  signed  this  deed,  but  had  accepted  payments  under  it ;  ^**»  ^^  ^ 
and,  after  the  account  taken,  payment  of  Ae  debts,  with  the  interest  ^|^.  ^''^^j^^ 
due  at  the  time  of  making  the  deed,  and  the  actual  payment  of  the  sur-  ^^^j^  |„  award- 
plus,  the  defendant  brought  an  action  on  the  bond,  in  order  to  recover  ing  an  iujunc- 
the  subsequent  interest ;  on  which  the  plaintiff  filed  his  bill  for  an  in-  tion.  (i)    De- 
junction,  insisting  that  the  defendant,  having  asked  and  received  pay-  njurrer  to  a 

ment  under  the  deed,  was  bound  by  it :  to  this  bill  the  defendant  put  in  ^*  ^  ^' 

,  J  •'  irround, 

a  eeneral  demurrer.  o?er-ruled. 

Mr.  Lloyd,  in  support  of  the  demurrer,  insisted  that  the  deed,  being 
purely  for  payment  of  the  debt  and  interest  previous  to  its  date,  did  not 
affect  the  subsequent  interest,  for  which  only  they  had  brought  their 
action,  and  that  the  courts  of  law  would  prevent  their  taking  out  exe- 
cution for  more  than  the  actual  debt,  although  they  were  obliged,  in 
order  to  recover  that,  to  bring  their  action  upon  the  bond :  that  this  bill 
was,  in  fact,  only  a  bill  for  a  discovery  whether  the  defendant  here  had 
agreed  only  to  take  interest  to  the  time  of  the  deed. 

Lord  CnanceUor  over-ruled  the  ^demurrer  as  too  wide,  because,  al- 
though the  court  of  law  would  prevent  their  taking  out  execution  be- 
yond their  just  debt,  that  did  not  take  away  the  jurisdiction  of  this 
Court  as  to  an  injunction.  ( 1 ) 

(1)  So  likewise  in  the  case  of  lost  bonds,  the  recently  assumed  jurisdiction  of  courts  of 
law,  will  not  preclude  a  party  from  the  more  ancient  and  more  beneficial  relief  of  a 
court  of  equity.  See  per  Lord  £ldon  C.  in  J^x parte  Grecnway*  6  Ves.  812,  &c.  Sromky 
▼.  Holland,  7  Ves.  2a  and  in  E,  L  C  t.  Roddam,  9  Ves.  466.  &c  &c. 
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Executor  keep- 
ing the  mo&ey  of 
testator  loneer 
than  the  exi- 
gencies of  his 
afTairs  require 
shall  pay  inte- 
rest (1)     But 
one  executor 
shall  not  be  an- 
swerable for  the 
sums  come  to 
the  hands  of  an- 
otlier,  unless 
they  have  done 
joint  acts.    But 
each  shall  be 
liable  to  the 
whole  costs.  (2) 

[♦74] 
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npHE  defendants,  executors  of  the  late  Sir  Crisp  Gascoyne,  having* 
-">  kept  very  large  sums  of  money  in  their  hands  ever  since  his  decease 
In  the  year  1761,  the  Lord  Chancellor,  on  the  [♦]  3d  of  Februan/  last,, 
ordered  them  to  pay  interest  for  the  same  (3),  saying,  that  an  execu- 
tor's paying,  or  not  paying  interest,  depended  on  its  being  necessary  for 
him  to  keep  the  money  to  answer  the  exigencies  of  tlie  testator's  aS^rs 
or  not ;  but  that,  where  he  held  the  money  longer  than  was  necessary, 
he  must  answer  interest.  And  the  cause  coming  on  again  this  day,  and 
the  balances  appearing  very  large,  and  great  delays,  and  the  interest 
exceeding  the  principal,  they  were  ordered  to  account  for  the  same.  — 
Mr.  Harainge  pressed  that,  one  of  them  having  become  insolvent,  the 
other  executor  might  answer  the  sums  come  to  his  hands,  charging  him 
with  being  a  partner  in  the  delay  ;  but  the  Lord  Chancellor  refused  tbis^ 
as  never  done,  except  where  executors  joined  in  receipts,  or  did  other 
joint  acts  (4f)  but  ordered  them  both  to  be  liable  to  the  whole  costs. 

(1)  See  Fran/din  v.  Frith,  post,  453.,  and  the  editor's  notes  to  Ntwton  v.  Bennet,  aniea^ 
I  vol.  359.  Perkins  t.  Bayntun,  Ibid.  375,  and  TVeves  v.  Tawnsltewl,  Ibid,.  3S4« 
^  (2)  See  1 1  Ves.  61,  62.  with  the  references,  et  ibid.  581, 582, 583. 
{8\  Reg.  Lib.  1789.  B.  foL  213.  ^ 

14)  Vide  Sadkr  t.  Hobbs,  antea,  2  toI.  114.  and  the  Editor's  note. 
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A  decree 
though  ob- 
tained by 
fraud,  cannot 
be  set  aside  by 
petition.  (1) 


[♦75] 


Mussel  against  Morgan* 

(No  entry.) 

npHIS  was  a  petition  by  Ehenezer  George  Nicholas  Bryan  Mussel^  to 
-■•    have  the  decretal  order  pronounced  in  this  cause,  the  18th  Feb.  1776, 
discharged,  as  obtained  by  collusion,  and  fo^  other  purposes. 

The  petition  stated,  amongst  other  things,  that  John  Curtis^  as  next 
friend  to  the  plaintiff,  filed  a  bill  in  his  name,  he  being  then  an  infSuit, 
against  the  defendant  Morgan  and  others,  stating  the  will  of  George 
Mussely  petitioner's  grandfa^er,  whereby  he  ^*  devised  to  his  wife  Eliza^ 
heth  Mussel,  certain  messuages  in  Cullum  Street  and  elsewhere,  for  life, 
remainder  to  Ebenezer  Mussel  (petitioner's  father)  for  99  years,  if  he 
should  so  long  live,  remainder  to  the  heirs  of  the  body  of  his  said  son 
Ebenezer  lawfully  begotten ;  and  declared  it  to  be  his  will,  that  the 
premises  should  not  descend  entirely  to  the  eldest  son  of  his  said  soa 
Ebenezer,  if  he  should  have  any  other  child  or  children  of  his  body, 
lawfully  begotten,  living  at  the  time  of  his  decease ;  but  that  his  son 
Ebenezer  might,  at  any  time  during  his  life,  by  his  last  will  and  testament 
in  writing,  or  by  any  other  deed  or  writing  by  him  to  be  executed  in  the 
presence  of  three  or  more  credible  witnesses,  devise,  limit,  direct  or 
appoiilt  the  said  messua|;es,  &c.  unto,  or  for  the  benefit  of,  all  his  children 
as  should  be  living  at  his  decease,  and  to  the  several  {]*]  and  respective 
heirs  of  their  bodies,  lawfuUy  issuing,  in  such  parts  and  proportions,  and 
in  such  manner  as  his  said  son  Ebenezer  should  think  fit :  and  if  it  hap- 
pened that  his  said  son  Ebenezer  should  die  without  having  haade  any 
such  will  or  disposition  of  the  premises,  then  his  will  was,  thai  the  said 


()^  See  Mr.  Beames*s  edition  of  the  Ordensln  Chancery,  p.  1.  &c.  with  tbd  notes.  .  •' 
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messuagesi  Sfc,  after  the  several  deceases  of  his  said  wife  and  son>  should* 
come  to  all  and  every  die  sons,  if  more  than  one,  of  the  body  of  the  said 
son,  to  be  equally  divided  amongst  them^  and  if  there  shotUd  be  but  one 
such  soUf  then  he  save  and  devised  the  same  to  such  only  son  and  the 
heirs  of  the  body  of  such  only  son  lawfully  issuing,  with  divers  remainders 
over  in  defaolt  of  such  issue ;"  and  stating  that  about  the  year  1733, 
George  Mussel  died,  leaving  his  wife  and  son  surviving  him ;  and  the 
wHe  entered  and  died  in  17il ;  that  Ebenezer,  petitioner's  late  father, 
then  entered,  and  died  about  1764,  without  havmg  executed  his  power 
of  appointment,  leaving  Sarahy  the  petitioner's  mother  (then  the  wife  of 
the  defendant  Grettony  and  since  deceased)  his  widow,  and  the  petitioner 
and  Elizabeth  Morgan,  (late  wife  of  defendant  Morgan,  and  daughter  of 
the  said  Ebenezer  by  his  former  wife,^  and  also  since  deceased)  his  only 
children  :  and  that  on  the  death  of  Ebenezer,  his  father,  the  petitioner, 
by  virtue  of  his  grandfather's  will,  hoped  an  entry  would  have  been  made 
for  him,  and  the  rents  received  and  laid  out  for  his  benefit ;  but  the  bill 
chmrffed,  that  the  defendant  Morgan  had  got  into  possession  of  the 
premises  under  pretence   of  a  settlement  on  his  marriage  with  the 
daughter  of  petitioner's  late  father ;  and  the  bill,  therefore,  prayed  that 
the  defendants  might  produce  all  deeds,  instruments,  and  memorials  in 
writing  relative  to  the  estate,  and  might  account  for  rents,  S^c,  and  that 
what  might  be  coming  from  the  same,  might  be  laid  out  for  the  plaintiff's 
benefit  until  he  should  attain  21 ,  and  then  the  funds  should  be  assigned 
to  him ;  and  for  a  maintenance  in  the  meanwhile :  that  the  defendants 
put  in  their  answer,  and  particularly  the  defendants  Thomas  WUkins 
Morgan,  and  Elizabeth  Mary  WUkins  Morgan,  his  daughter,  stated  that 
in  the  year  1752,  a  marriage  being  proposed  between  the  defendant 
Thomas  WUkins  Morgan  and  Elizabeth,  then  the  only  daughter  of  Ebe» 
nezer  Mussel,  defendant,  informed  Ebenezer  that  he  was  possessed  of  an 
estate  of  2000/.  per  annum,  given  him  by  his  grandmother  on  condition 
that  he  should  not  marry  any  woman  with  a  less  fortune  than  4<XX>/.  and 
that  Ebenezer  represented  that  his  daughter  would  be  entitled  to  about 
1000/.  per  annum  real  estate,  and  that  he  meant  to  give  up  about  800/. 
a  year:  and  proposals  having  [*]  been  made,  a  settlement  was  entered 
into  by  whicn  Ebenezer  and  Elizabeth  Mussel  conveyed  the  estates  de- 
vised by  said  George  Mussel  to  a  trustee,  in  order  that  a  recovery  might 
be  sufllered,  and  Uie  premises  settled  to  the  use  of  Ebenezer  and  liis 
heirs,  till  the  marriage,  remainder  to  trustees  for  99  years,  if  Ebenezer 
should  so  long  live,  to  raise  an  annuity  for  him,  and  suffer  the  defendant 
to  receive  the  surplus  rents  for  life,   remainder  to  defendant  Thomas 
WUkins  Morgan  for  life,  sans  waste,  remainder  to  the  wife  for  life, 
remainder  to  the  issue  of  the  marriage,  remainder  to  the  wife  in  fee,  and 
Ebenezer  thereby  released  the  power  of  appointment :  that  the  recovery 
was  accordingly  suffered,  and  that  there  being  some  doubts  about  the 
construction  of  testator's  will,  in  case  Ebenezer  should  have  any  after- 
born  child,  Ebenezer  gave  defendant  Thomas  WUkins  Morgan  a  bond  in 
the  penalty  of  8000/.  to  pay  the  sum  of  4000/.  in  case  he  should  have 
any  other  child  besides  the  said  Elizabeth :  that  Thomas  WUkins  Morgan 
entered  into  possession  of  the  premises,  and  that  defendants  Thomas 
Wiikins  Morgan  and  Elizabeth  Mary  WUkins  Morgan  (his  daughter  by 
said  Elizabeth  his  wife)  claimed  by  the  settlement  and  recovery :  that 
the  defendants  Thomas  WUkins  Morgan  and  Elizabeth  Mary  WUkins 
Morgan  (by  her  next  friend)  filed  Uieir  bill  in  1769  against  the  defendant 
GrelUm  and  Sarah  his  wife  (widow  and  executrix  of  Ebenezer  Musse^ 
stating  the  settlement,  and  insisting  that,  in  case  the  petitioner  was 
ientitM  under  the  will  of  George  Mussel  to  the  estates  in  question,  th^ 
defendants,  ike  Grettons,  opght  to  make  theni.satisfaption  for  4000/.  and 
foe  tw4>  legades  released  to  said  Ebenezer  Mussel  by  said  Elizabeth  by 
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the  marriage  settlement)  out  of  the  real  and  personal  estate  ofEbenezerr 
and  praying  that  the  settlement  might  be  established,  and  that  th& 
Grettons  and  the  plaintiff  mieht  be  restrained  from  bringing  any  eject- 
ment for  recovery  of  the  premises ;  but  if  the  Court  should  be  of  opinion 
that  the  settlement  was  void,  then  praying  an  account,  and  that  the  bond 
and  legacy  might  be  paid.  —  That  the  Causes  were  heard  15th  February^ 
17?4)  before  the  then  Master  of  the  Rolls^  when  his  Honor  ordered,  that 
the  petitioner's  bill  should  be  retained  for  twelve  months,  and  that  he 
riiould  be  at  liberty  to  proceed  at"  law  for  recovering  possession  of  the 
estate  in  question  ;  and  m  default  of  proceeding,  his  bill  should  be  dis- 
missed with  costs :  but  in  case  he  should  proceed  to  trial,  his  Honor 
ireserved  costs  and  further  directions  till  auer  the  trial ;  and  the  other 
cause  was  to  stand  over  in  the  mean  time :  that  in  pursuance  of  this 
order,  an  ejectment  was  brought  by  the  [*]  plaintiff,  in  the  Kings  Bench^ 
to  which  defendant  Morgan  was  made  a  defendant,  and  the  same  wa» 
tried  at  the  sittings,  in  London^  afler  Easter,  1774<,  before  Lord  Mans^ 
Jield,  and  a  verdict  found  for  the  plaintiff,  subject  to  the  opitiion  of  the 
Court,  on  a  case  which  was  reserved,  with  liberty  to  enter  up  a  verdict 
for  defendant,  if  the  Court  should  be  of  opinion  the  plaintiff  had  no  right 
to  recover :  that  the  case  stated  the  will  of  George  Mussel,  his  deaths 
the  entry  and  death  of  his  widow,  the  entry  of  Ebenezer,  and  his  having 
issue  by  his  then  wife,  Jane  Elizabeth,  bom  during  the  life. of  testator's 
widow ;  the  indenture  of  lease  and  release  and  recovery ;  the  marriage 
of  defendant  Morgan;  and  that  Ebenezer  afterwards  married  said  Sarah 
(dien  Sarah  Stevens)  and  had  issue  by  her  the  jpetitioner ;  and  the  death 
of  Ebenezer :  that  defendant  Thomas  Wilkins  Morgan* %  wife  died  in 
1765»  leaving  issue  two  daughters,  one  of  whom  was  since  dead ;  and 
that  defendant  Morgan  claimed  under  the  settlement  and  recovery,  and 
the  petitioner  under  the  will  of  liis  grandfather :  that  the  case  was 
argued  in  Trinity  Term  1774,  and  then  stood  over  for  further  argument 
in  Michaelmas  Term ;  in  which  Term  (as  petitioner  had  lately  discovered) 
a  rule  was  made  for  entering  judgment  for  the  defendant:  that  the 
causes  having  been  set  down  on  the  equity  reserved,  came  on  at  the 
Rolls  15th  Febrnaryy  1775,  when  his  Honor  ordered  the  petitioner's  bill 
to  be  dismissed  without  costs,  and  established  the  settlement  in  the 
second  cause :  that  the  petitioner  attained  21  years  of  age  28th  Martha 
•1785,  but  had  been  obliged  to  reside  abroad  since  that  time:  that  the 
petitioner,  >th  A^l,  1789,  made  an  actual  entrv  on  the  premises,  and 
of  ought  an  ejectment  to  recover  the  same ;  which  coming  on  to  be  tried, 
it  appeared,  that  the  demise  was  laid  prior  to  the  entry,  on  which  ac- 
count the  nominal  plaintiff  was  nonsuited  :  that  Elizabeth  Mary  Wilkins 
Morgan  having  attained  her  age  of  twenty-one,  Thomas  Wilkins  Morgan 
and  she,  as  of  Trinity  Term,  1777,  levied  a  fine  of  the  premises;  and 
afterwards,  she  having  intermarried  with  Ely  Bates,  they,  about  May, 
1789,  filed  their  bill  against  the  petitioner,  stating  that  the  case  had  been 
argued  in   Trin,  1774-,  and  again  in  Mich.  1774,  when  judgment  was 

£>en  for  defendant  Morgan,  and  praying  to  have  the  benefit  of  the 
xj'ree  of  15th  February,  1775,  and  to  be  quieted  with  respect  to  plain- 
tiff's claim,  and  for  an  injunction  to  restrain  the  petitioner  from  pro- 
ceeding at  law.  The  petition  further  stated,  that  the  petitioner  was 
igtooi«ant  of  the  rule  for  entering  [*]  judgment  for  defendant  Morgan,  in 
the  action  brought  in  1774,  or  of  the  decretal  order  in  1775,  till  Mter  he 
had  brought  his  ejectment  in  1789;  but  had  found,  on  searching  the 
office  of  die  Clerk  of  the  Rules,  that  the  same  had  been  by  consent  of 
coVuisel  for  petitioner  as  lessor  of  the  plaintiff,  and  of  said  defendant ;  and 
that,  from  other  circumstances,  he  is  satisfied  that  the  judgment  and 
decretal  order  were  obtained  by  collusion  between  said  Curtis  and  de- 
fendant Morgan;  and  that  he  understands,  that  on  the  arguments  in 

Trinitif 
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Trinity  Term,  1774,  the  Court  had  great  doubt  as  to  the  construction  1790. 
of  the  will,  and  directed  counsel,  in  the  interim,  between  that  and  the 
&econd  argument  to  look  into  cases ;  and  that,  in  the  mean  time,  the  suit 
was  compromised  between  Curtis^  his  next  friend,  and  defendant  Morgan 
upon  the  terms,  that  judgment  should  be  entered  up  for  the  latter,  and 
that  he  should  pay  the  costs ;  and  that  the  rule  was  obtained  in  conse- 
quence of  that  agreement :  and  that  he  apprehends  that  the  defendant 
Gretton  connived  tlicreat,  as,  hi  case  petitioner  obtained  ludgment  in  hia 
favour,  Gretton  and  his  wife  might  be  liable  to  pay  the  derendant  Morgan 
the  sum  of  4000/.  and  other  sums,  with  interest,  out  of  the  assets  of  the 
petitioner's  father  Ebenczer  Mussel:  the  petitioner  therefore  prayed  that 
the  decretal  order  might  be  discliarged,  and'  the  petitioner  be  at  liberty 
to  apply  to  the  Court  of  Kings  Bench  to  have  the  judgment  set  aside, 
and  the  case  re-argued;  and  that  the  defendant  Morgan  might  be 
ordered  to  consent  thereto,  and  the  trial  in  the  ejectment  stayed  till  afler 
the  judgment  of  the  Court  of  King's  Bench  should  be  obtained  on  the 
case.  —  The  petition  was  supportea  by  affidavits. 

Mr.  Mitford,  and  Mr,  Hollist,  in  support  of  the  petition,  argued  — 
that  this  was  the  proper  way  of  getting  rid  of  the.  decree ;  that  in  the 
present  case,  it  could  not  be  by  bill  of  review,  because  the  decree  was 
not  inrolled.  —  That  it  might  be  by  rehearing,  but  that  was  prevented  by 
the  judgment  in  the  King's  Bench.  —  Though  no  case  had  directly  de- 
cided, that  a  decree  could  be  set  aside  on  petition ;  yet  in  Sheldon  v. 
Fortescuey  S  Williams,  104,  the  Lord  Char^ceUor  admitted  that  even  a 
decree,  much  more  an  interlocutory  order,  if  gained  by  collusion,  may 
be  set  aside  on  a  petition,  djortiorty  by  bill.  But  in  all  the  cases  where 
there  has  been  a  second  bill,  there  has  been  more  to  do  ;  not  merely  to 
set  aside  what  has  been  done.  Although  the  present  case  is  in  a  state 
for  a  rehearing,  that  could  go  no  further  than  the  judgment  on  [*]  the  [  *79  ] 
record,  and  the  collusion  could  not  appear;  and  we  cannot  apply,  with- 
out leare,  to  the  Court  of  Kings  Bench,  to  set  aside  their  judgment.  If 
a  third  person  is  injured  by  collusion,  he  may  file  his  bill ;  but  n^here  it 
is  the  plaintiff,  he  can  only  apply  by  petition  ;  and  even  m  the  case  of  a 
third  person,  it  must  be  where  he  has  an  equitable  right.  The  present 
petitioner  havin?  a  right  to  rents  and  profits,  his  bill  was  retained  only 
on  account  of  his  being  an  infant ;  but  would  not  have  been  so,  had  he 
been  adult,  without  trying  his  title  at  law  ;  therefore,  at  present,  under 
a  new  bill,  he  must  be  put  to  a  fresh  ejectment,  to  find  the  same  facta 
which  ar^  found  already ;  and  upon  which,  by  removing  the  judgment 
and  decree  out  of  the  way,  the  question  of  the  construction  of  the  will, 
may  be  argued  without  furtlier  expence  of  a  new  finding  of  the  same 
facts.  There  is  a  case  in  1  Williams  f  where  a  decree  was  pleaded  to  a 
fresh  bill  and  the  plea  over-ruled.  In  a  case  in '\.  Atkyns,  Mr.  Yorke  lays 
it  down,  that  a  decree  may  be  set  aside,  on  petition.  (3) 

But  Lord  Chancellor  refused  the  prayer  of  the  petition,  saying  there 
was  no  instance  hitherto,  of  its  being  done ;  and  that  he  could  not  see  a 
reason  why  it  should  not  be  by  an  original  bill,  in  the  nature  of  a  bill  of 
review.  Either  there  is  enough  before  the  Codrt  already,  for  it  to 
delennine  upon,  or  not ;  if  there  is,  it  may  be  done  by  a  re-hearing ;  if 
not,  the  new  matter  must  be  brought  before  the  Court.  (3) 

t  Miekmond  t.  Tayieur,  1  Williams,  734. 

\   H^ortiey  r.  Buichead  {2),  3  Atk.  809.    Stethe  caaeof  Bradishv.  Gfe,  Ambler,  ^9. 


(2)  Ifr.  Brown  waft  mistaken  in  referring  to  the  case  in  Atkins.  It  seems  the  one 
alluded  to  was  the  dictum  in  Sheldon  v.  Fortetcue  Aland,  3  P.  W.  111.  Such  position 
bcnrevcr  seems  clearly  wrong.     Vide  Ord.  Ch.  edit  Beames,  p. !»  &c. 

P)  Sec  .the  nottt  in  Mr.  Beames*  Ord.  Ch.  p.  1, 2,5.  especially  Perrt/  v.  VheHptf 
l7V«.17a. 


Cases  Argued  and  DEtERliiMiD^ 


Xifi<al»'#  Jnn 

[VideS.  C. 
iye8.jun.132.] 

Bankrupt's 


Ex  parte  Morris. 


nnbE  bapkrupt's  estate  being  sufficient  for  the  purpose^  Lord  ( 
^    ceUor  gave  the  creditors  interest  (1)  for  such  of  their  debts  as 
M^^^^t,,^        interest;  but  said,  he  would  not  have  done  so,  if  it  broke  in  npo 
estate  shall  pay   bankrupt's  allowance.     See  Bromley  v.  Goodere,  1  Atk.  75* 
interest,  when 
fluffidenty  (1)  without  breaking  in  upon  his  allowance.    [Bid  no  compound  interest  allowed.  (2)]  . 

(1)  Subsequent  to  the  time  of  suing  out  the  commission.  See  the  report  in  1  Vc 
lZ2,et  vide  Ex  parte  Champion,  poU.  436.  Ex  parte  Hankey,  poit,  504.  and  S.  C.  al 
by  Lord  Loughbonmgh  C.  Exjxxrte  Mills,  2  Yea.  jun.  295. 

(2)  See  the  report  1  Yes.  jun.  132. 


ss 


[♦80] 


[♦]  EASTER  TERM, 
30  Geo.  3.  1790. 


Motion,  that 

aecurttiesbe 

ddiveredto 

the  executor, 

to  receive  the 

money, 

granted. 


Jones  against  Jones. 
(Reg.  Lib.  .1789.  A.  fol.  289.) 

nPHE  testator  devised  lands,  and  also  ordered  his  personal  estate 
'-  laid  out  in  land,  and  settled  to  uses  under  which  the  defendant 
an  estate  for  life  only,  with  remainder  over ;  and  appointed  the  ph 
executor.  The  defendant  possessed  himself  of  the  personal  estate, 
amongst  other  things,  of  securities  for  money.  The  plaintiff  file 
bill,  and  the  securities  were  ordered  to  be  deposited.  Some  o 
debtors  being  desirous  of  taking  up  their  securities. 

Mr.  Richards  moved,  on  the  part  of  the  plaintiff,  that  the  secv 
might  be  delivered  up  to  him,  in  order  to  receive  the  monies  secur 
them ;  which  was  slightly^ opposed  by  Mr.  Lloyd,  counsel  for  thi 
fendant;  but  it  was  ordered;  and  that  the  plaintiff  should  [pay 
money  [when  received  by  him]  into  the  Bank. 


Butler  against  Evert.  (1) 

^&  C.  1  Ves.  (No  Entry  in  Reg.  Lib.  upon  this  occasion.) 

jun.  156.] 

Pkaof  a  fine     'T^HIS  was  a  bill  by  persons  claiming  as  heirs  exjmrte  matemd  o 

•■■  late  Sir  John  Every,  Bart,  stating  that  he  aied  in  the  year' 
intestate,  but  that  Edward  Every  took  possession  of  his  estate,  pre 
ing  to  be  heir  ex  parte  patemd. 


«fl«iidsin 
thaaounty  of 
Ho^and 
dUiwhcre, 


wilbaveraieni 

thai  it  was  of  all  the  lands,  sufficient,  though  it  had  no  averment  that  the  party  had  no'lanttb 

(]}  The  exact  nature, of  this  plea  (which  was  drawn  by  Lord  Manners,  the  ] 
iM  Oumodlor  of  Irelaiid,  wKeh  at  ihd  Bai)  ihay  b^  ^een  from  that  in  Dobwn  ▼. 


IN  THE  Court  of  Chancery. 

][*]  To  this  Uie  defendant  pleaded,  that  after  the  death  of  Sir  John^ 
^ward  entered,  claiming  as  heir  at  law,  and  took  the  title  of  Sir 
Edward  Every j  Bart,  and  in  Michaelmas  Term,  17 BO,  levied  a  fine  of  Bovlc^ 
the  lands  in  the  county  of  Derby  and  elsewhere :  the  plea  stated  that  againsi 
the  due  proclamations  were  made,  and  that  no  claim  was  made  in  due  ^vkat. 
time  by  the  plaintiff.  And  it  further  averred  that  the  fine  was  levied  of  L  ^^  J 
all  the  lands  which  belonged  to  Sir  John  Every ^  and  stated  the  death  of 
Sir  Efhoard  Every y  in  1785,  by  which  the  estate  had  descended  to  the 
defendant. 

Mr.  Mitfordy  and  Mr.  Johnson^  for  the  plaintiff,  objected  to  the  plea 
as  insufficient,  as  not  setting  forth  that  fines  were  suffered  of  all  the 
estates ;  the  word  elsexvhere  implying  that  the  lands  lay  in  other  counties 
besides  Derbyshire,  and  no  fine  being  stated  to  have  been  levied  in  any 
other  county,  which  would  be  necessary,  as  a  fine  levied  in  one  county, 
could  not  affect  lands  situate  in  another.  That,  in  this  case^  Sir  John 
Every  had  advowsons  in  gross ;  and  that  though  the  plea  alleged  entry, 
it  did  not  allege  that  there  had  been  any  presentation,  without  which 
there  could  be  no  seisin  of  the  advowsons;  therefore,  the  plea  being 
entire,  and  being  in  part  bad,  must  be  wholly  over-ruled. 

Mr.  Mansfield,  for  the  defendant,  in  support  of  the  plea,  said  the  bill 
had  not  stated  that  there  were  any  advowsons  in  gross ;  and  that  it  could 
not  be  implied  from  the  fine,  which  ^was  only  of  general  descriptions, 
that  there  were  any ;  but  that  the  plea  averring  that  the  fine  was  of  all 
the  lands  of  Sir  John  Every,  that  was  sufficient,  though  it  did  not 
expressly  aver,  that  he  had  no  lands  out  of  Derbyshire. 

And  Lord  Chancellor  thinking  this  averment  sufficient,  and  that  he 
could  not  intend,  from  the  fine  alone,  that  there  were  advowsons  in 
gross; 

Allowed  the  plea. 

beater,  13  Ves.  251.  which  was  transcribed  from  the  record  of  it  by  the  late  Sir  Sanrnel 
JtomUfy,  It  seems^  that  the  plea  in  the  principal  case  ought  to  have  been  over-ruled,  since 
U  did  not  contain  any  positive  averment  of"  the  jmrty*s  actual  seisin*  Editor's  MS.  note, 
on  Dobsnn  t.  Leadbeater,  15  Vbs.  250.  to  254.  and  Mr.  Fesey*s  note.  Vide  also  8  Atk. 
6SD.  In  Dobson  v.  Leadbeater,  leaTe  was  given  to  amend,  as  had  been  done  in  Page 
f.  Lever,  2  Ves.jun.  450. 


[•]  Hockley  and  Wife  againsi  Mawbey.     [12th  MayJ]  C  *82  ] 

rVide  S.  C. 

(Reg.  Lib.  1789.  A.  fol.  568.  to  570.)   '  .  i  Vea.  jun. 

145.] 

JOHN  R  USSEL,  by  will  dated  2d  January,  1768,  devised  as  follows :  Dcmae  of  r«a 

"  I  do  hereby  order  and  direct  my  executors  hereinafter  named  to  »"d  P^no^ 
"  Uy  out  the  sura  of  20001.  out  of  my  personal  estate,  in  the  purchase  of  ^^^  J*|^ 

*'  a  freehold  estate,  within  twelve  months  after  my  decease ;  and  when  remainder  to 

*'  the  same  shall  be  purchased,  I  give,  devise,  and  bequeath  the  same,  the  tortator*!. 

*'  and  every  part  thereof,  unto  my  wife  Rebecca  Russel,  for  and  during  aon  R,S.  tnk 

"  the  term  of  her  natural  life.     Also  I  give  and  bequeath  unto  my  siiid  ^./^"J^J^^ 

"  wife,  all  those  my  freehold  messuages  in  Johnsons  Cqurt,  near  Fitet  ^^j^SJjJ^ 

"  Street,  No.  2.  4.  5,  6.>  wliich  were  purchased  in  the  name  of  my  sbni  A^ttoff/iWrtfrjff; 

"  but  are  my  property,  as  appears  by  a  declaration  of  trust  from  him  to  and^keskoM 

**  me  made ;  and  also  all  those  six  messuages  or  tenements,  being  free-  diewUkauiiuiti, 

"  hold,  situated  in  Raven  and  Sun  Yard  m  Bermondsey  aforesaid,  and  r2S*"t  ***!' 

estate  for  life  only,  with  a  power,  and  the  reauunder  onr  ftiir  (I) 


(i)  Sec  ^e  report  in  1  Yes.  jun.  145. 

«^  the 


M 
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1790. 


Uocciar 
againMi 


[♦8S] 


[•84] 


the  reversion  of  seven  more  there,  which  will  descend  to  me  in  about 
twenty  years:  which  last-mentioned  estate  was  likewise  purchased  in 
the  name  of  my  son,  but  are  also  my  property,  as  appears  by  another 
declaration  of  trust  from  him  to  me  made ;  to  hold  unto  my  said  wife, 
all  and  singular  the  said  premises  for  and  during  the  term  of  her 
natural  life :  also,  I  give  and  bequeath  unto  my  said  wife  all  my  lease* 
hold  estates  for  and  during  her  natural  life ;  and  from  and  immediately 
after  her  decease,  I  give,  devise,  and  bequeath  the  same,  and  every 
part  thereof,  unto  my  son  Richard  Russelj  and  to  his  issue,  lamftdly 
oegotteny  or  to  be  begotten,  to  be  divided  amongst  them  as  he  thinks 
Jit ;  and  if  my  said  son  shall  happen  to  die  toithout  issue  latofully 
begotten,  my  will  is,  that  as  well  my  present  freehold  and  leasehold 
estates,  as  tne  estates  hereby  directed  to  be  purchased,  shall  be  sold, 
and  the  money  arising  therefrom  shall  be  equall v  divided  between  my 
brother  Thomas  Russ^s  children,  my  sister  Willet's  children,  and  my 
sister  Parkers  children.  And  my  will  and  desire  is,  and  I  hereby 
order  and  direct,  neither  the  estate  directed  to  be  purchased,  nor  any 
of  my  present  freehold  or  leasehold  estates  may  be  S(^d  or  disposed  of 
during  the  life  of  my  wife  or  her  son  ;  and  all  the  rest,  residue,  and 
remainder  of  my  estate  and  effects  whatsoever  and  wheresoever,  after 
payment  of  my  just  debts,  funeral  expences,  and  the  above  legacies, 
I  give,  devise,  and  bequeath  the  same,  and  every  part  and  parcel 
thereof  unto  [*]  my  said  wife,  to  and  for  her  own  use  and  benefit  for 
ever.  And  I  do  hereby  nominate,  constitute,  and  appoint  my  said 
wife  sole  executrix  of  this  my  will." 
John  Russel  died  in  December,  1770,  Rebecca  Russel  survived  him, 
and  entered  upon  and  possessed  the  estates,  both  real  and  personal,  but 
never  laid  out  the  2000/.  according  to  the  directions  of  the  will,  and 
died  in  1780.  Then  Richard  Russel,  the  son,  came  into  possession,  and 
died  in  the  year  1784>,  having  bequeathed  his  estates  to  the  defendant 
Matvbey  and  others  upon  trust.    He  never  had  any  issue. 

The  bill  was  filed  by  the  plaintiffs,  in  right  of  the  wife,  who  was  the 
widow,  and  personal  representative  of  John  Russel,  who  was  one  of  the 
children  of  Thomas,  the  brother  of  the  testator  named  in  the  will,  ()ray- 
ing  that  the  2000/.  might  be  answered  out  of  the  assets  o£  Rebecca,  and 
that  the  estates  devised  by  the  will  to  be  sold,  might  be  sold,  and  the 
produce  thereof,  and  the  2000/.  distributed  amongst  such  of  the  children 
of  the  testator's  brother  Thomas,  and  his  sisters  fVillet  and  Parker,  as 
were  still  alive,  and  to  the  personal  representatives  of  those  who  were 
dead. 

The  decree  directed,  among  other  things,  an  enquiry  whether  tlie 
2000/.  had  been  laid  out  in  land,  according  to  the  will ;  and  also,  that 
the  Master  should  enquire  and  state  what  freehold  and  leasehold  estates 
the  testator  John  Russel  was  seised  and  possessed  of  at  the  time  of 
making  his  will. 

The  Master,  by  his  report,  certified,  that  the  2000/.  had  not  been  laid 
out;  that  the  testator  had  other  freehold  estates  besides  those  specified 
in  his  will. 

The  cause  came  on  now  for  further  directions,  when  two  points  were 

1st.  Whether  the  words  present  estates,  meant  all  the  estates  of  which 
the  testator  was  then  in  possession,  or,  the  enumerated  estates  only. 

2d.  Whether  the  devise  to  the  brother*s  and  sister's  children,  was,  or 
was  not,  too  remote,  as  depending  on  the  son*s  dying  without  issue. 

[*]  Mr.  Mansfield,  add  Mr.  Llovd,  for  the  plainti^  and  for  defendants 
in  the  same  inters,  contended  tnat  by  his  present  estates,  the  testator 
must  have  meant  all  the  estates  of  which  he  was  then  possessed.    There 


IS 


IN  THE  Court  of  Chancekv. 


84 


18  nothing  to  restrict  tiie  sense  of  the  word  present.    It  is  contradistin- 
guished to  the  estates  to  be  purchased. 

2d]y.  This  is  not  an  estate  tail  in  Richard,  but  an  estate  for  life.  It 
is  a  contingency  with  a  double  aspect ;  to  the  issue,  if  any,  but  if  he  died 
without  issue,  then  over.  The  words,  without  issue,  must  mean  issue 
living  at  the  death.  This  sense  of  the  words,  is  aided  by  the  subsequent 
words,  for  if  he  dies  without  issue,  it  ia^  to  be  divided ;  the  division  is  to 
be  at  his  death  ;  with  the  additional  provision,  that  it  shall  not  be  duripg 
the  life  of  testator's  wife.  The  division  among  the  brother's  and  sister^ 
children,  must  be  equal.  If  there  was  one  child  only,  that  child  would 
take.  Daxfu  v.  Hooper,  2  Vern.  665.  Modoc  v.  Jackson  (antea,  vol.  ii* 
p.  588.)     fvilson  v.  Vansitart,  (Ambler,  562.) 

Mr.  Solicitor  General,  and  Mr.  Selxnyn,  for  defendants.  —  By  the 
words /^le^en^  estate,  he  must  mean  the  enumerated  estates,  which  he 
has  given  to  the  wife  for  life.  He  had  other  estates,  of  which  he  made 
specific  devises  in  form ;  and  he  had  estates  which  he  meant  to  be  sub- 
jects of  the  residuary  devise.  He  certainly  meant  the  word  present  to 
be  contradistinguished,  not  to  the  estate  to  be  purchased  only,  but  the 
estates  not  enumerated. 

2dly.  Then  the  gifl  over  upon  dying  without  issue,  is  too  remote, 
being  after  an  estate  tail.  It  cannot  be  contended  that  issue,  here 
meant  children.  The  testator  was  clearly  aware,  that  it  had  a  more 
extensive  sense,  and  clearly  meant  the  brother's  and  sister's  children 
should  not  take  but  in  a  more  remote  event.  Suppose  the  son  had  lefl 
no  child,  but  had  left  grand-children,  or  great-grand-children,  certainly 
they  would  have  been  objects  of  his  power,  and  he  might  have  appointed 
among  them  all.  Then  the  issue,  though  ever  so  remote,  being  within 
the  power,  these  words  cannot  be  restrained  to  mean  children  only. 
There  is  no  case  where  a  remainder  has  been  held  to  be  good,  after  tne 
word  issue  generally.  The  words  used  here,  are  not  satisfied  by  saying, 
he  has  a  life  estate  with  power  to  dispose ;  for  he  must  take  an  estate 
tail ;  and  the  power  given  to  him  to  divide,  will  not  prevent  [*]  his 
taking  an  estate  tail.  Here  are  no  words  to  restrain  the  issue,  to  issue 
at  the  time  of  his  death,  as  there  have  been  in  all  the  cases,  when  such 
construction  has  been  given,  such  as  the  word  leaving,  Sfc. 

Lord  Chancellor.  (2)  —  The  principal  question  is,  what  estate  the  son 
took  in  the  enumerated  estates :  and  I  think  the  testator  intendedj^  j^n.d 
has  expressed  his  intention  of  giving  a  contingency  with  a  double  aspefjt, 
in  one  event,  a  gift  to  the  children  of  the  son;  if  he  should  have  any,  and 
if  he  should  not  have  any  child,  that  then  the  estate  should  be  sold  for 
the  purposes  in  the  will.  He  did  not  mean  the  estate  to  go  as  an  estate 
tail,  but  that  the  children  should  take  distributively ;  in  which  case,  they 
must  take  as  purchasers;  and  the  consequence  is,  that  Richard  took  only 
an  estate  for  life.  He  had  a  power  to  divide ;  but  if  he  did  not  so,^  there 
was  an  interest  in  the  children  that  would  entitle  them  to  an  equ^l 
division.  It  is  observed,  that  if  he  had  no  children,  it  would  ge  to 
grand- children ;  it  would  so,  but  oniy  as  descriptive  of  bis  power  x  in 
order  to  take,  they  must  be  alive  at  the  death  of  Richard;  it  is  not 
sufficient  to  say  that  they  are  the  immediate  descendarits  of  Richard  to 
make  them  take  under  the  estate  tail.  It  is  sufficient  that  the  division 
must  take  place  at  the  death  of  Richard^  which  is  within  the  rules. 
Therefore  two  events  were  provided  for :  Ist.  There  being  children  of 
Richard;  in  which  case  they  would  take:  2dly.  There  bein^  no 
children ;  in  which  case  the  estates  vested  in  the  persons  described. 
Sdiy.  Then  as  to  what  estates  passed.  —  The  word^r^^^^  may  be  taken  ^ 
in  opposition  to  the  estates  to  be  purchased;  or  it  may  mean  all  he  could 

(2)  See  a  miich  more  full  report  of  the  judgment,  &C  in  ^  Ves.  jun.  149,  &c.  ^ 

devise ; 


1790. 


HocKLtr 
Mawbst« 


[*86]' 
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1790.         devise :  but  here  it  receives  a  different  construction  from  the  other  con- 

^  _  \  I,  -*      tents  of  the  will.     The  word  is  not  of  force  sufficient  to  control  the 

^HocKLET      former  gifts,  and  receives  a  construction  from  the  residuary  clause  which 

*  agnnit        it  could  Dot  be  meant  to  defeat.    It  cannot  extend  further  than  the 

**^^"^*       enumerated  estates. 

By  the  decretal  order  it  is  declared,  that,  according  to  the  true  sense 
and  meaning  of  the  will,  the  estates  to  be  sold  under  the  devise  are  the 
fr^hold  estates  there  enumerated,  and  all  the  leasehold  estates  (9) ;  and 
that  the  other  freehold  estates  not  enumerated  in  the  will,  passed 
thereby  to  Rebecca  Russel;  and  it  is  ordered  that  the  estates,  devised 
to  be  sold,  should  be  sold  accordingly,  and  the  money  to  be  paid  into 
[  *86  2  ^^  [*]  Bank.  And  it  is  declared,  that  the  money,  so  to  be  paid,  will 
be  divisible  according  to  testator's  will,  in  equal  shares  among  his  brother 
Thomas  RussePs  children,  his  sister  fVillefs  children,  and  his  sister 
Parker's  children  living  at  the  time  of  the  death  of  the  testator :  and  the 
Master  was  to  enquire,  what  children  they  had  living  at  the  death  of 
testator,  and  which  of  them  are  dead,  and  whether  they  lefl  any,  and 
what  personal  representatives. 

(5)  "  And  no  other,**  R.  L. 


C  •S?  ]  [•]  TRINITY  TERM, 

30  Geo.  3.  1790. 


HuoHES  agavist  Hughes. 


iVet-jun.  (No  Entry.) 

161.] 

Older  for  a        iVf^'  SOLICITOR  GENERAL  moved  that  the  receiver  appointed 

receiver  to  ^^  by^e  Court  might  be  at  liberty  to  distrain.     He  citecf  Pi«  v. 

^*«»^'  (0        Snawden,  3  Atk.  750. 

Order  granted  :  the  distress  to  be  in  the  name  of  the  persons  having 
the  legal  estate.  (1) 

(1)  If  Uie  order  was  so  drawn  up,  it  must  have  been/or  want  of  the  tenant"  t  attornment 
to  the  receiver.  After  attornment,  a  receiver  can  disu^n  in  his  own  name,  and  on  bis 
own  authority,  without  any  sfiedal  leave  of  the  Court;  and  the  order  for  the  attommcftt 
of  the  tenants  accompanies  his  appointment.  See  the  Report  in  1  Ves.  jun.  Et  vide.  5  Btur, 
9698.  and  1  Ball.  &  Beatt.  485.  That  a  receiver  cannot  bring  an  ejectment  without 
previous  leave  of  the  Court,  see  JFynn  v.  Lord  Newborough,  in  the  next  page^  and 
1  Ves.  jun.  165.  &c. 
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PERSON  against  Belsher  [chier].     [9th  June.'] 
(Reg.  Lib.  1789.  B»  fol.  524?.  entered  Pearson  v.  JVoife.) 

liMR-  QHAHAM  moved,  on  the  part  of  the  plaintiff  in  a  pauper  cause,   Pauper  shaU 
-^T*  to  djsraiM  the  bill  against  two  defendants  without  costs.  wWiwrt^!^ 

But  Lord  Chancellor  ordered  it  to  be  upon  payment  of  costs.  (1) 

« 

(1)  Jiappean^  however,  from  Reg,  Lib.  cotUri,  that  it  was  without  costi.     Upon  the  ^ 
w^ect  of  paupers,  see   WiOcintan  v.  Belther,  ante,  2  vol.  272.    JToZ/cj)  v.    Warburtoh 
«  OoK.  409.     FroMt  v.  Pfetton,  Rattray  r.  George,  Bndi\CorheU  v.  Corbett,    16  Ves.  16a  ' 
SSI.  aBd407.  with^n^T.  ^intM,  Free.  Ch.219.citedijiiPrM<v.lVei<on,  16Ves.l6a.  ..    • 


Wright  against  Braine.     [23d  Jmie."] 

(Reg.  Lib.  1789.  B.  fol.  474..  b.)  [S.  C.  2  Cox, 

232.] 

Ti/fR.  PE MB ERTON  moved  for  an  injunction  to  stay  execution,  and  Injunction  to 

-»-"  that  it  should  also  stay  trial.  ***JSa^^to 

Lord^  Chancellor  said,  they  could  not  be  granted  as  one  motion,  and  ^  granted  on 

therefore'grahted'  the  first  part  alone.  ( 1 )  onemoO^. ( i ) 

(I)  This  is  the  established  practice  ;  but  there  seems-  one  excej>tion  to  it  upon  princ^tUf 
which  prevaited  in  the  present  ca§e^  although  the  fact  it  untuUiced  both  by  Mr.  Brown  and  .  #    , 

3Ir.  Cox.  Tlie  unaToidable  exception  seems  to  be  in  a  case  where  the  application  is  made 
on  tiehalf  of  an  executor,  &ic.  to  restrain  proceedings  at  law,  after  there  has  been  a  decree 
for  him  to  account  in  equity.  It  appears  from  the  Reg.  Book,  that  the  motion  in  the 
principal  case  was  under  those  circumstances;  and  in  point  of  fact,  that  the  Court  did 
order  all  jm>ceedi/igs  to  be  stayed ;  contrary  to  the  above  report  and  that  of  Mr.  Cox. 
Vide  R.  L. 

LTpon  the  practice  in  common  cases,  see  Garlick  t.  Pearson,  10  Ves.  450.  Appleyard  v. 
Seton,  \6  Ves.  323.  and  the  £ditor*8  note  to  Revet  v.  Brahnm,  antea,  2  vol.  G40.  Upon 
restraining  proceedings  at  law  after  a  decree  to  account,  see  the  Editor^s  note  to  Brooks 
▼.  Reynolds,  antea,  I  vol.  183. 


[•]  WvNN  against  Lord  Newborougii.  r  ftgg  ] 

(Reg.  Lib.  1789.  B.  fol.  463.)  [Kwfc  S.  C. 

1  Ves.  164.] 

"{LffR.  MANSFIELD  moved»  on  the  part  of  one  of  the  defendants,   A  receiver 
'^^^  tenant  in  tail  in  remainder,  (there  being  no  tenant  in  tail  in  beings),  cannot  pro- 
and  tevcral  tenants  of  the  estate  in  question,  against  the  receiver,  who'  *^^^  ^  V^ 
hnd'been  regularly  appointed  by  the  Court,  to  prevent  his*  proceeding  ™®°**(0 
in  e)ectaient  against  the  said  tenants.    Mr,  Richards,  on  tne  part  of, 
Lord  Vevoboroughj  the  tenant  for  life,  suggested  that  His  Lordship. 
approved  of  the  conduct  of  the  receiver. 

Lord  ChancdloT  held  that  the  receiver's  authority  did  not  extend  so 
fiir  as  to  justify  him  in  taking  such  a  measure :  but  as  the  application  of 
the  tenants  was  ill-founded,  they  having  no  interest,  in  his  opinion,  to 
support  the  motion,  he  rejected  it  with  costs. 


(1)  See  also  Angell  v.  Smith,  9  Ves.  535,  &c. 
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Maintenance 
allowed  for  an 
infant  though 
no  cause  in 
Court.  (1) 


JEr  paHe  Kent.    [30th  July.'] 
(Reg.  Lib,  1789.  A.  fol.  445.) 

¥  TPON  a  petition  for  maintenance  for  an  infant,  there  beine  no  cause 
^  in  Court,  it  was  douhted  by  the  register  whether  it  could  be  done, 
and  Lord  Chancellor  took  time  to  consider  of  it.  And  this  day,  Mr.  Ahhot 
cited  ex  parte  Whitfield,  2  Atk.  315.  where  the  same  was  done  upon 
searching  precedents,  and  Lord  Chancellor  made  the  order. 

(1)   Vide  S.  P.  Ex  jwrte  Salter,  post.  500.  where  many  prerious  cases  are  collected. 


[S  C.  1  Ves, 
jun.  171.] 

Widow  having 
different  in-     ■ 
teretts,  under 
her  marriage 
aettlement  and 
her  huaband'a 
will,  and 
proving  the 
latter,  acting 
under  it»  and 
receiving  the 
rents  six  years, 
held  to  have 
made  an  elec- 
tion. 

[•89] 


[♦90] 


BuTTRicKE,  Widow,  against  BrodhuIist. 
(Reg.  Lib.  1789.  A.  fol.  614.) 

npHE  plaintiflP,  previous  to  her  intermarriage  with  her  late  husband, 
-^  being  seised  of  copyhold  estate,  and  possessed  of  other  proper^, 
and  the  husband  being  possessed  of  S225L  3  per  cent,  cons^*  by  in- 
denture June  16.  1788.,  he  covenanted  with  trustees  (in  consideration  of 
the  marriage  and  of  the  plaintiff's  fortune)  to  transfer  2000^.,  part  thereof, 
in  trust  for  himself,  till  the  marriage,  and  afterwards  to  permit  him  to 
receive  the  interest  for  life,  and  afler  his  decease  to  permit  the  plaintiff 
[*]  to  receive  the  interest  for  her  life  in  lieu  of  dower,  and  aher  the 
decease  of  both,  to  pay  and  apply  the  2000/.  among  the  children  at 
twenty-one,  or  if  there  should  be  but  one  child,  then  the  whole  to  that 
one,  and,  in  default  of  issue,  to  apply  the  whole  sum  to  such  persons,  and 
for  such  uses  as  the  plaintiff^  by  her  mil  should  direct,  and  in  default  of 
appointment  to  her  representatives:  and  the  plaintiff  covenanted  to 
surrender  her  copyhola  estate  to  the  use  of  herself  till  the  marriage, 
and  afterwards  to  the  use  of  her  husband  for  life,  with  remainder  to 
such  uses  as  he  hy  xvill  should  appoint,  and  for  want  of  such  appointment 
to  his  right  heirs. ' 

The  plaintiff  made  a  surrender  to  the  uses  of  the  settlement,  and  the 
marriage  took  effect,  but  the  husband  never  made  the  transfer. 

On  the  31st  of  August,  1784,  the  husband  died,  having  first  made 
his  will,  dated  April  tne  10th,  in  the  same  year,  whereby  he  devised 
to  trustees,  of  whom  one  of  the  defendants  is  the  survivor,  all  his  estates, 
real  and  personal,  in  trust  to  pay  certain  annuities,  and  then  to  pay 
the  residue  of  the  rents  and  profits  of  his  real  estate,  and  the  interest, 
and  produce  of  his  personal  estate,  to  the  plaintiff  for  life,  provided  she 
did  not  marry  again  ;  but  in  case  she  should  marry  again,  or  at  her  de- 
cease, then  he  gave  the  copyhold  estate,  surrender^  by  hina,  to  one 
of  the  defendants,  and  the  stocks  to  his  sister,  a  defendant,  for  lifb, 
remainder  to  her  son  for  life,  with  remainder  over  to  another  of  the 
defendants,  and  appointed  the  plaintiff,  his  wife,  executrix  of  the  wilL 

The  plaintiff  proved  the  will,  and  had  been  ever  since  in  the  receipt 
of  the  rents,  profits,  and  produce  of  the  testator's  real  and  personal 
estate,  to  the  annual  amount  of  229/.,  and  out  of  it  paid  the  annuities, 
but  notu  fled  her  bill  against  the  defendants  to  have  the  20002.  3  per 
cent,  consol.  annuities  transferred  upon  the  trusts  of  the  settlement* 

The  defendants,  by  their  answers,  contended,  that,  by  having  proved 
and  acted  under  the  will,  and  received  the  benefit  thereq/l  she  had  made 
her  election,  and  had  waved  her  interest  in  the  2000/.  consol.  annuities. 

[*]  Mr.  Solicitor  General,  for  the  plaintiff,  contended,  that  the  tmstees 

having 
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having  never  acted,  her  receiving  the  rents  was  only  an  act  of  necessity, 
as  there  was  no  other  person  to  receive  them,  and  therefore  could  not 
bind  her  as  an  election.  That  in  the  case  of  the  Duke  of  Montagu 
( Lord  Beaulieu  v.  Lord  Cardigan,  Amb.  533.  6  Brown  s  P.  C.  232.)  ( 1 ), 
tliere  were  much  stronger  acts  to  shew  an  election,  yet  they  were  held 
insufficient. 

Lord  Chancellor  said,  all  that  could  be  gathered  from  that  case  was, 
that  an  election  may  be  kept  open  for  fifty  years.  (2^  That  no  line 
covld  be  drawn  from  mere  length  of  time,  but  it  must  be  from  circum- 
stances shewing  the  intent  of  Uie  party,  that  he  should  think  the  receiv- 
ing of  the  rents,  much  less  the  taking  the  personalty  officially,  could 
not  bind ;  (3)  but,  under  all  the  circumstances  of  the  present  case,  the 
plaintiff  filing  her  bill  for  a  transfer  of  the  stocks,  without  shewing  any 
ground,  must  be  presumed  to  have  made  her  election. 

Bill  dismissed* 

(1)  Octavo  edition,  3  vol.  277. 

(2)  Lord  Thuriow  approved  of  Lord  Northingtons  decision  tliere,  contrary  to  that  in 
Doa.  Proc     See  also  in  Wake  v.  fTaket  1  Ves.  jun.  336.  arguendo.     Et  vide  that  case. 

(3j    Vide  Simpion  v.  Ficiers,  14  Ves.  341,  &c. 


1796. 

BUTTRICKB 

against 
Brodhurst 


Blount  against  Burrow.     [22d  June."] 
(Reg.  Lib.  1789.  A.  fol.  422.) 

A  N  executor,  who  ought  to  have  been  a  co-plaintiffy  was  made  a  de- 
•^*-  fendant,  and  Lord  Chancellor,  for  some  time,  doubted  whether  he 
was  entitled  to  his  costs ;  but  at  length  ordered  them  to  be  paid  to  him. 


ScuRFiELD  against  Howes.  BoU8,Mav 

19th,  2lst; 
(Reg.  Lib.  1789.  B.  fol.  649.)  June  [7th,  28th, 

&30th.] 

QARAH  FOWLER  being  intitled  to  500/.  secured  upon  mortgage  of  Interest  of 
^  lands  in  Rickmantvorth,  by  will  dated  9th  Juli/,  1762,  directed  her  Jf«^^  ^• 
executors  to  permit  her   late  husband's  niece   Susanna,  the  wife  of  ^^jerto'j 
Michael  Homer,  and  her  assigns,  to  take  the  interest  arising  from  the  and  c  or  in  ' 
said  mortgage,  for  her  separate  use,  during  [*]  her  life  ;  and,  if  the  said  case  one  should 
jBHMXgage  should  be  paid  off,  she  directed  the  money  to  be  laid  out  in  die,  living  A. 
gOTemment  securities  to  the  same  use,  and,  after  the  decease  of  Su'  then  to  the 
sanna  Homer,  she  gave  the  principal  sum  to  the  son  and  daughter  of  Su-  JJJJJ'r'both 
sanna  Homer,  Z>y  her  former  husband  Mr.  Wright,  equally  between  them, .  ^^  in  the  life 
share  aad  share  alike ;  but  if  either  of  them  should  die  before  the  decease  cXA,  the  legacy 

**  '  was  Tested,  and 

went  Co  the  surriTor.  (I)  A  trustee,  joinine  in  a  receipt  and  re-conTeyan«e  bf  a  mortgaged  estate, 
thoqgh  be  docs  not  receive  the  money,  is  liable  (2),  and  tlie  receipt  being  in  evidence,  no  enquiry  can  be 
drooled  as  to  the  fact. 


(1)  Fide  Browne  v.  Lord  Kenyan,  5  Madd.  Rep.  410. 

(2)  It  appatfs  ftom  Lord  Jiede»daie*s  notes,  that  the  present  was  thought  a  very  strong 
case,  and  somewhat  questionable  for  some  time  afterwards ;  but  that  at  length  its  fNitho- 
rity  fdtpcadiDg  on  that  of  Sadler  v.  Hobbt,  antea,  2  vol.  1 14^)  became  settled.  Fide  also 
Mr  Lora  Sedetdale  when  Lord  C.  of  Ireland,  1  Scho.  &  Lefroy  341.  2*70,  273.  The 
Sdil6r  bags  to  refer  to  his  note  to  Sadler  v.  HtMs,  antea,  2  vol.  1 14;  to  that  of  Mr.  Cox, 
ia  CAtcnAatf  V.  Lady  Jiobton,  1  P.  W.  241.  245,  &c.  (5th  edition.)  See  also  Harden  v. 
Btrmms,  1  Ol  Lord  North.  145.,  with  Mr.  £den*s  note,  15a 
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^1  Cases  Argued  and  Determined 

1790.         of  their  mother^  the  whole  to  the  survivor y  and  appointed  Joseph  Bar- 
V  ^y  ■■  /      nardiston,  and  the  defendant  Samuel  Howes,  executors. 
ScoBFiiLD  The  testatrix  died  1 766,  and  both  the  executors  proved  the  will. 

against  T^g  Quly  children  of  Susanna,  by  her  former  husband  James  fVright, 

Howes.  [who  were  living  at  the  date  of  the  will,]  were  John  Wright  and  Li/dia 
Wright.  Lydia  intermarried  with  John  White  in  1767,  and  died  in 
September y  1776,  in  the  life-time  of  her  mother  and  brother,  by  which 
[as  the  bill  insisted]  John  Wright  became  intitled  to  the  50(V*»  subject 
to  tlie  mother's  life-interest;  and  aflerward^,  in  consideration  of  ISO/., 
assigned  the  same  to  the  plaintiff  Scurfield.  John  Wright  afterwards 
went  abroad,  and  died  intestate,  [in  the  life-time  of  Susanna  Homer,  (3)3 
and  the  plaintiff  has  obtained  administration  to  him. 

The  bill  stated  that,  in  1777,  Bamardiston  and  Hotoes  received  the 
sum  of  500/.  secured  by  the  mortgage,  and  laid  it  oqt  on  other  secu- 
rities ;  but  this  was  contradicted  by  the  answers,  Hovoes  saying,  by  his 
answer,  that  he  alone  received  the  500/.,  and  that  Bamardiston  did 
not  receive  any  part  of  it,  although  it  was  in  evidence  that  he  joined 
in  the  re-conveyance,  and  in  a  receipt  for  the  money ,  and  that  i&o  part 
of  it  was  relaid  out  on  other  securities. 

Aftem'ards,  in  1779,  Bamardiston  died,  and,  in  1784,  Susanna 
Homer  also  died,  by  which  [as  the  bill  insisted]  the  plaintiff  became 
intitled  to  the  500/. 

Bamardiston  made  a  will  previous  to  his  decease,  and  made  some  of 
the  defendants  executors,  who  renounced,  and  administration  was 
granted  to  defendant  Mary  Hotoes,  who  was  principally  interested  in 
the  will.  In  1780  a  bill  was  filed,  and,  by  a  decree  on  the  6th  of  June 
in  that  year,  an  account  was  ordered  to  be  taken  of  Bamardiston's  per* 
t  *^  ]  ®°"^  esUte,  and  his  debts,  [♦]  Sfc.  On  the  12th  February,  1781,  the 
Master  made  his  report ;  but  the  plaintiff  never  came  in  before  him  to 
prove  any  debt  agamst  the  estate  of  Bamardiston,  and  Samuel  Howes 
afterwards  became  insolvent,  and  assigned  all  his  estate  to  trustees,  for 
the  purpose  of  a  distribution  among  his  creditors. 

The  cause  came  on  to  be  heard  at  the  Rolls,  Wednesday,  19th  May, 
when  two  questions  were  made: 

Ist.  As  to  the  legacy  to  the  son  and  daughter  of  Susanna  Homer  by 
her  first  husband,  whetner,  as  they  both  died  in  the  lifs'time  of  the  mother^ 
the  legacy  vested  in  them 

The  second  question  was,  how  far  the  estate  of  Bamardiston  was  liable 
from  his  having  joined  in  the  receipt  and  rc-bonveyance  of  the  mort- 
gaged estate,  to  the  mortgagor. 

On  this  point,  the  cases  of  Sadler  v.  Hobbs,  {antea,  vol.2,  p.  114,)  and 
Westley  v.  Clarke,  (1  Cox's  P.  Wms.  83.  n.)  were  cited. 

It  was  pressed,  on  the  part  of  the  defendants,  that  a  further  enquiry 
should  be  gone  into  as  to  the  fact  of  Howe's  receiving  the  whole  monej» 
and  Bamardiston  not  receiving  any  part  of  it. 

But  Mr.  Mitford  insisting  that  this  would  be  directing  a  farther 
enquiry  into  a  fact  fully  in  the  knowledge  of  the  parties,  and  which 
theV,  might  have  proved^  and  comparing  it  to  the  case  of  a  bill  of 
reyiewy  which  is  never  permitted  where  the  facts  were  in  the  knowledge 
of  the  parties,  and  could  have  been  brought  originally  before  the  court. 

His  Honor  doubted  whether  he  could  direct  such  enquiry :  and  said, 
if  the  fact  was  so,  though  the  trustees  were  obliged  as  jointeoants  to  join 
•in  die  re-conveyance,  they  need  not  have  joined  in  the  receipt,  but  the 
re-eonveyance  might  have  been  in  consideration  of  payment  of  the 
money  to  the  one  who  really  received  it,  and  therefore  he  inclined  to 
think,  the  receipt  being  in  evidence,  and  no  proof  against  it,  the  plaintiff 

(3)  Tlie  additions  between  bnckeu  are  bjr  the  Editor  from  Reg.  liU 

must 
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must  have  a  decree  against  the  estate  of  Bamardistony  but,  as  it  was  a        ITQO. 
hard  cose,  he  would  consider  whether  he  could  make  the  enquiry.  v  ■  ■  ^  —  /• 

[*]  On  the  28th  JunCt  his  Honor  gave  judgment  to  the  following  effect..      ScuKriELo 
The  plaintiff  claims  a  legacy  of  500/.  secured  upon  mortgage,  as        against 
assignee,  and  also  as  administrator,  o£John  Wri<rhL   In  this  last  character       r^#QQ% 
of  administrator,  it  is.  that  I  think  he  is  entitled.  (4)     It  will,  therefore,       L    ^^  J 
be  liable  to  the  debts  of  John  Wright. 

The  first  question  is,  whether  John  Wright  was  himself  entitled ;  that 
is,  whether,  under  the  words  of  the  will,  the  interest  upon  the  death  of 
the  sister  vested  in  him.  It  is  contended,  on  one  side,  that  as  they  both 
died  in  the  life-time  of  Susanna  Homer,  either  the  legacy  should  be 
equally  divided  between  their  representatives,  or  neither  of  them  should 
claim.  On  the  other  side,  several  cases  are  cited  to  shew  that  the  legacy 
vested :  Hutchins  v.  Foy,  Comyns,  716.  KiUet  v.  Daivson,  (atUeay  vol.  1 . 
p.  119.)  Bcnyon  v.  Maddison^  (antea^  vol.  2.  p.  75.)  But  it  is  settled  now,, 
that  such  a  legacy  is  vested ;  I  am,  therefore,  of  opinion  that,  on  the 
death  of  Lydia^  it  survived  to  her  brother,  and  the  plaintiff,  as  adminis- 
trator, is  entitled  to  this  legacy.  —  The  bill  is  brought  by  the  plaintiff^ 
as  administrator  to  the  brother,  for  this  legacy.  The  testatrix  died  in 
1766.  In  1777>  the  mortgage  was  paid  off,  and  an  assignment  made  to 
the  mortgagor  by  Bamardistoji  and  Hotves,  and  each  acknowledged  the 
receipt  of  the  money.  In  1779,  Bamardiston  died.  In  1780,  Mrs. 
Barnardiston  filed  her  bill,  and  the  usual  decree  was  made  for  his 
creditors  to  come  in.  It  is  to  be  observed,  that,  when  this  decree  was 
made,  Mrs.  Homer  was  alive.  She  did  not  die  till  1784< ;  so  that  the 
reversionary  interest  had  not  fallen,  and  therefore  no  laches  can  be 
attributed  to  the  brother  or  the  plaintiff.  It  is  true  they  might  have  had 
it  secured  by  filing  a  bill,  but  parties  are  not  bouncl  to  file  a  bill  for 
security.  In  1784<  Mrs.  Homer  died,  and  in  17B6  the  bill  was  filed  against 
Howes  and  the  representatives  of  Barnardiston.  It  is  objected,  that,  in 
point  of  fact,  the  money  was  paid  only  to  Howes  :  on  the  other  hand,  it  is 
said  that  fact  does  not  sufficiently  appear  in  the  cause.  The  admission 
by  Hotoes  cannot  be  received,  and  there  is  no  evidence  before  me  to 
rebut  the  presumption  arising  from  their  joining  in  the  receipt.  It  is 
desired  that  I  will  permit  it  to  go  to  the  master  to  enquire  as  to  the 
truth  of  that  fact ;  but,  though  I  would  not  encourage  persons  who  do 
not  make  out  their  case,  [*]  by  going  to  a  further  enquiry,  I  would,  in  [  *94f  3 
a  case  which  I  think  a  hard  one,  by  some  means,  make  a  further  enquiry, 
if  1  thought  it  would  be  of  any  use.  But  I  think  it  is  unimportant ;  for 
it  comes  to  this,  that  a  legacy  of  a  mortgage  being  given  to  trustees,  for 
one  for  life,  and  then  over  to  another,  the  mortgage-moncv  is  paid  to  one 
executor,  the  other  joining  in  tiie  conveyance,  signing  the  receipt,  and 
afterwards  neglecting  to  have  it  laid  out  according  to  the  directions  in 
the  will ;  and  the  question  is,  whether  this  will  not  make  the  executor 
liable.  It  was  contended  that  it  was  the  rule,  that  executors  joining  in 
a  receipt  are  both  liable.  To  that  I  enter  my  dissent,  for  I  do  not  hold 
that  an  executor  cannot,  in  any  case,  be  discharged  from  a  receipt  given 
for  conformity.  I  do  not  find  fault  with  the  case  of  Westlej/  v.  Clarke  : 
but  this  case  proceeds  on  a  different  ground.  (5)'  The  cases  on  the  subject 

are 

(4)  Tbe  decree  decUured  eooordingly  that  the  plaintiff  was  entitled,  bjt  <'  wUhoul  lire* 
jmdke  to  anv  qveUimi  respectytg  the  validUy  of  the  nsngnmenl."   R.  L. 

(5)  Lord  Eldon  C.  obMfved  io  Chambers  v.  Minchm,  28  Mat/,  1802,  that  Mr.  Brown 
had  rcDortod  this  case  so  very  ill,  that  it  was  impossible  merely  from  thence  to  know  what  ' 
were  Oe  real  sentiments  of  the  Master  of  the  Rolls  on  the  occasion.     '*  Certain  it  was, 
Aoamrr,**  his  Lordship  added,  **  that,  as  to  several  matters,  his  Honor  did  not  etpreu  himself 
US  stated  in  the  report.'*      The  Lord  C.  referred  particularly  to  the  sentence  abore,  and 
to  the  eondudisg  paragraph  of  the  judgment.     From  the  £dxtor*ft  MS.  note  taken  in 
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^  Cases  Argued  and  Determihed 

1/790.        ^^  &11  collected  in  that  of  Sadler  v.  Hobbs ;  and  that  case  must  gdvertf , 

V  ^y.  — /      it  being  a  weaker  case  than  this.  I  have  looked  into  the  case  of  Totonlej^ 

ficuKFRLD      V.  Sherborne^  in  Bridgman,  S5,  (6)  but  I  cannot  agree  with  that  case*  (7) 

against        Fellows  Y.  Mttchelf  1  Wras.81.,  maintained  the  same  doctrine,  and  till 

Howxs.        JVestley  v.  Clarke,  there  is  no  case  where  an  executor  joining  in  a  rec^pt 

has  not  been  held  liable. 

In  Murral  v.  Pitt,  2  Vern.  570.  21  Viner,  534.,  the  plaintift  were 
residuary  legatees,  and  brought  their  bill  against  executors  who  had 
joined  in  a  transfer  of  stock,  and  divided  the  money  between  them :  6iie 
had  become  insolvent,  and  it  was  held  the  other  was  liable  for  the  whole, 
because  it  was  a  voluntary  act.  And,  in  that  case,  the  executors  were 
merely  in  the  case  of  trustees,  as  the  bank  will  not  admit  a  transfer  but 
by  all  the  executors,  I  should  be  sorry,  in  such  a  case,  to  determine 
that  a  man  should  be  bound  by  the  act  of  his  co-executor.  There  is  a 
case  in  the  same  page  of  Viner,  ( Attorney  General  v.  RandaU,)  which 
recognises  the  case  of  Churchill  v.  Hopson,  and  the  distinction  between 
trustees  and  executors,  which  is  also  recognised  in  Aviyn  v.  Brem^er^ 
Pre.  Ch.  173.  and  in  Ex  parte  Belcheir  and  Parsons,  Amb,218.  The 
cases  of  Churchill  v.  Hopson,  and  Westley  v.  Clarke,  seem  to  be  the 
only  ones  that  break  in  upon  the  rule :  and  that  of  fVestiey  v.  Clarke 
only  shews  that  a  man  who  has  joined  in  a  receipt  is  not  in  all  cases 
liable.  —  But  the  case  of  Sadler  v.  Hobbs,  must  determine  the  present 
case ;  there  two  executors,  unnecessarily,  and  without  the  excuse  even  of 
r  ^95  1  thinking  it  [*]  necessary,  joined  in  ordering  money  to  be  paid  into  a 
house,  by  which  means  it  was  lost.  Lord  Chancellor  seemed  not  to 
approve  of  the  case  of  Westley  v.  Clarke,  and  also  to  think  that  CkurchiU 
▼•  nobson  was  wrong.  To  the  opinion  given  in  that  case  I  subscribe. 
It  does  not  appear,  in  that  case,  what  the  trust  was.  Here  it  was  to  lay 
the  money  out  in  the  public  funds :  it  was  not  money  wanted  to  pay 
debts,  and  lefl  in  the  hands  of  the  trustee  for  that  purpose.  Perhaps,  in 
a  court  of  law,  the  signing  the  receipt  would  be  conclusive  evidence  of 
receiving  the  money :  I  think  it  is  not  so  in  a  court  of  equity.  But,  in 
this  case,  Bamardiston  was  the  first  in  making  the  conveyance  and  in 
the  receipt;  and  intermeddled  as  an  acting  party,  I,  therefore,  think 
his  estate  liable.  (8) 

Court,  Cluimhers  v.  Minchin  is  repotted  7  Ves.  186»  &c.  but  the  above  observatioiUE  are 
unnoticed  in  that  report. 

As  to  Westley  y,  Clarke,  &c.  Vide  the  Editor^s  note,  atUeot  2  voL  114.  before  re- 
ferred to. 

(6)  Titvmhj  V.  Ckahner,  Cro.Car.  312.  S.  C. 

(7j  Lord  Redesdale's  note^  enquire  **  vfhy  not  ?'*  which  again  shewB  how  very  inaccurate 
this  part  of  the  report  is. 

(8)  See  the  obsenrations  in  note  (4)  cMtea,  As  Mr.  Brown's  report  of  the  judgment  is 
■o  erroneous,  tlie  Editor  thinks  it  will  be  acceptable  for  the  profession  to  have  a  com- 
prehensive statement  of  it  from  Lord  Colchester^ s  MS.  notes.  — 

Master  of  the  Rolls,  — -  **  Hie  first  question  is,  whether,  on  the  death  of  the  sister,  the 
<*  legacy  then  immediately  vested  in  Uie  brother. 

«  It  was  argued,  that  either  it  was  divided  equally  between  them,  or  belonged  to  naitlier 
"  of  them,  as  both  died  before  the  time  of  payment.  For  this  purpose  were  cited  Butduiu 
"  V.  Foy,  Corny  ns,  716.  Dawson  v.  JCillet,  2  P.  W.  612. ;  and  it  is  now  admitted  to  be 
**  the  rule,  that  the  interest  vests  in  subsequent  legatees  at  the  same  time  when  tbe  first 
'<  interest  vests.  But  I  am  bound  by  the  words  and  will  not  permit  myself  to  oonjec- 
*'  ture ;  and  as  the  words  of  the  will  arc  with  the  plaindff,  and  as  one  of  the  children 
"  did  die  in  the  llfe>time  of  the  mother,  the  legacy  vested  in  the  surviving  brother,  and 

on  Mrs.  Holbom*s  death  his  assignee  took  it 

**  The  other  part  of  the  case  is  tliis. —  The  testatrix  died  in  1766,  Uus  mortgage  was 

paid  off  in  1777,  Jan*  14th ;  and  then  Bamardiston  and  Howes  assigned  and  gave  the 

usual  receipt  jointly,  Howes  only  receiving  the  money.     Bamardiston  died  m  1779. 

The  bill  was  filed  in  1780  by  Mrs.  3,,  who  was  entitled  to  a  share  of  his  personal 
**  estate;  and  on  a  decree  to  bring  in  BamardiUon's  creditors  there  only  remained  the 
*'  400A  which  was  ordered  to  be  paid  to  Stone  for  those  entitled  under  the  will  j  m.  first 

"  Mr. 


it 


IN  THE  Court  of  Chancery- 

**  Mr.  MToibfSi  and  aflerwards  to  the  other  defendants.     At  the  time  of  this  decree 
**  Mr.  Holbarn  was  then  alive,  so  that  the  interest  was  not  then  in  possession,  and  no 
laches,  or  at  leaat  culpable  laches,  can  be  imputed  to  the  children  for  not  filing  a  bill 
to  secure  this  legacy,  though  they  might  have  done  it ;  and  there  is  no  rule  to  punish 
peraoos  so  entitled  for  not  nling  their  bill.     In  1784,  Mrs,  H*  died,  and  then  the  in- 
terest accrued  to  the  plaintiff.    In  1766,  the  bOl  was  filed  against  Howes  the  survivinc^ 
executor  and  BarHariUston*s  assignee.     It  was  insisted  at  the  bar,  that  though  here 
was  a  joint  receipt,  yet  the  sole  payment  was  to  Bamardistotu     Strictly  speaking 
there  b  no  proof  to  rebut  the  assertion  that  the  money  was  paid  to  both,  as  these 
pkadiogt  stand;  and  if,  in  my  opinion,  the  want  of  this  proof  would  have  made  a 
*'  diflferepcc,  I  should  have  directed  an  inquiry.     But  even  if  it  had  been  proved,  yet  I 
*<  am  of  opinion  the  decree  must  be  against  the  assets  of  Bartuirdiston,     llie  case  then 
*'  is  Cfcis,  that  thb  inortgage  is  paid  off  to  one  of  the  executors;  the  other  Joining  in  the 
**  receipt,  and  both  ne^Ucting  to  lay  it  out:  and  the  question  is,  whether  this  neglect  docs 
^  not  charge  both  for  leaving  the  fund  in  the  hands  that  have  become  insolvent ;  and  on  ' 
personal  security  against  Uieir  trust?     I  dissent  from  the  rule,  as  broadly  stated,  that ' 
tf  one  executor  receives  the  money,  and  two  sign  the  receipt,  both  are  chargeable, 
^  ii  e^ppear  the  second  joined  for  conformity  only.     But  I  do  not  find  fault  with  ' 
Lord  Iihrthington*s  rule,  in  WestUy  v.  Clarke^  1  P.  W.  83.,  Mr.  Cox*s  notes.     The 
caMS  on  thbftulject  are  most  of  them  in  2  Bro.  114.,  Sadler  v.  Hobbs^  which  must 
goperntkepresefUg  being  a  much  weaker  case  than  this.    His  Honor  then  went  through 
all  tiie  cases  cited  in  StuUer  v.  Hobbs:  he  also  said  534.  Vin.  Abr.  MS.  case  is  worth 
notingt  though  not  cited  in  Sadler  v.  Hobbs:  he  also  cited  Ambler,  218.  by  Lord 
Hardmckei  and  Lord  Norikmgton*^  decision  in  1  P.  W.  83.,  Westley  v.  Clarke,  intro- 
dndng  the  distinctiona.    The  defendants  rely  upon  Churchill  v,  Hobson,  and  1  P.  W. 
S41.  Salk.  318.  and  Ambler,  218.,  and   Westley  v.  Clarke,   cited  in  Cox's  note  to 
FeBoms  ▼.  Mitchell^  I  P.  W.  83.,  and  the  distinction  made  by  Lord  Harcourt,  where 
the  dalra  against  executors  is  by  creditors,  who  come  forward  to  the  full  extent  of  the 
rule ;  or  by  legatees  who  are  not  entitled  to  such  favour,  Sadler  v.  Hobbs  decides  this ; 
and  it  is  a  material  and  essential  circumstance  that  here  the  co-executor  signing, 
though  not  receiving,  suffers  his  co-executor  beyond  the  mere  purpose  of  holding 
aaaets  to  pay  debts ;  tor  he  suffers  him  to  retain  it  for  years,  to  pay  interest  of  the  fund 
when  cleared  of  debts,  and  he  ought  to  have  laid  it  out.     I  must  declare  that  the 
aaMCs  of  Bamardiston  must  be  applied  to  satisfy  this  legacy  so  far  as  they  extend,  and 
the  reat  to  be  paid  by  Howes.** 

Hie  Editor  adds  another  case  from  Lord  Redesdale*8  notes.  — 

*<  Cttraev  ▼.  Barcham,  March  16.  1753.  Two  trustees  sold  real  estate  for  6301,  and 
both  jouied ;  3202.  left  with  purchasers  to  pay  legacies,  300/.  paid  to  Bareham,  (one 
trustee,)  to  pay  legacy  to  himself,  and  a  debt  and  10/.  to  Havers,  the  other  trustee,  for 
a  Icttacy;  plaintiff'  a  creditor  on  note,  not  included  in  debt^  paid.  Decree  both  de- 
fcBcuBts  to  pay.*'  Per  M»  R, — Havers  reheard  the  cause  before  tlie  Lord  Chancellor, 
Lord  CAonoattor.— *'  A  trustee  \&  only  liable  for  what  he  receives  or  applies ;  but  here 
Hafsers  has  made  himself  liable  by  joining  in  the  direction  in  the  purchase  deed,  by 
which  the  300/.  was  left  in  the  hands  of  tiic  purchaser  to  pay  legacies.  It  was  a  de- 
vastavit and  misapplication.  Decree,  Barcham  to  pay;  on  his  default,  Havers;  and  if 
Havers  pays,  he  is  to  staud  in  plaintiff's  place  against  Barcham,**     From  Lord  R.  \ 
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Witts  agaitist  BoDDINGTO^f• 
(Reg*  Lib.  1789.  B.  fol.  657.  b.) 

TEE  STEERE  (2),  by  his  will,  gave  (int.  al.)  to  his  wife  jewels,  plate, 
SfCm  for  life,  and  aflter  her  decease  to  such  of  his  grandchildren  in 
Boch  proportions  as  she  should  appoint ;  but,  if  there  should  be  no  grand- 
children alive,  then  to  some  of  his  own  relations,  but  made  no  provision 
in  4e6iult  of  appointment. 

Hie  mfe  by  her  will  made  no  appointment,  but  ordered  the  plate,  Sfc. 
to  go  as  her  husband  had  directed  by  his  will.  (2) 

And 

(!)  FUe  Mtuon  v.  Limbrey,  cited  Ambler,  4. 

(2)  The  whole  of  the  atatement  in  the  text  of  this  report  is  so  very  inaccurate  as  to 
baucapabla  of  caplanalioii  by  notes.     The  profession  wlU  therefore  consider  it  as  ex- 

F  4f  puoged. 


Jewels.  &c.» 
given  to  the 
wife  for  life, 
and  then  to 
such  grand- 
children as  she 
shall  appoint. 
If  the  makes  no 
appointment, 
they  shall  go  ^ 
equally.  (Ij 
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7iM.  And  Lord  Chancellor  was  of  opinion,  and  decreed  that  they  should  gd 

among  all  the  grandchildren  equally. 
Wirw 

9^'^  pimgedt  and  accept  the  following  substitution  from  Reg.  Lib.,  which  the  Editor  thinks 

JMnttlipWih]   -wiii  be  wam%  aoceptable  than  a  mere  reference  to  an  extract  ^  part  of  it  (from  the  same 
source),  in  JSr(ntm  v.  Higgs,  5  Ves.  503. — 

Lee  Sieertf.fhe  grand&ther  of  the  plaintiffs,  by  his  will,  (intet  alia)  **  gave  to  his  wife 
<•  the  use  and  enjoyment  during  her  life  of  otf  Mt  v>ttt(Ae$,  riftgtf  jemeU^  and  pUte,  tmd 
**  tMher  ttmmamltf  ^  with  power  for  her,  by  will  or  by  deed,  to  gjhrfe  and  bcqaaath  < 
'  •*  the  same  unto  or  among  some  one  or  .more  of  the  child  or  chfldren  of  h|a  danghtfrr 
**  Martha  WUttf  in  such  manner  and  proportions  as  she  his  said  wife  should  think  propar  ; 
**  but  ijk  case  no  such  children  of  his  said  daughter  should  be  alive  at  the  time  of  his 
^  wife's  decease,  then  he  desired  lier  to  give  or  leave  the  same  uato  some  «M  or  more  of 
**  his  own  relations,  as  she  should  think  proper,  so  that  die  same  should  not  at  any  tima» 
**  or  in  any  manner,  go,  or  belong,  to  any  of  Uie  family  of  Witta*** 

Martha  was  the  wife  of JFitts,  and  was  the  testator's  only  child.     The  plaintifla 

were  her  children. 

The  widow  of  the  testator  alone  proved  his  will.  By  her  will  she  said  that  **  she  should 
**  not  bequeath  the  family  jdaie  and  jewels  to  any  grandchild i  but,  as  a  mark  of  esteem 
«  for  her  husband's  memory,  would  leave  them  to  be  disposed  of  as  he  had  mentioned 
«  in  his  will,  if  she  did  not  leave  them  to  either  of  the  children."  She  did.  dispose  of 
some  of  the  watches,  ^c,  and  some  of  her  own  diamonds,  to  some  of  the  grand-children. 

The  decree  declared,  **  that  the  testator's  watches,  rings  jewels,  plate,  and  also  his . 
** .  wife's  diamonds,  pearls,  rings,  jewels,  watches,  trinkets,  and  ornaments  m«itioned  in 
**.  his  will  were  to  be  considered  under  the  will  of  Elizabeth  Steere,  his  widow,  as  passing 
'*  to  all  the  said  testator's  grandchildren  in  general ;"  and  directed  the  same  to  be  pre- 
served for  their  benefit  accOTdingly.     (R.  L.  foL  664.) 


{Vidg  S.C,  in  tL 
subsequent 
stage^  2  Cox, 
285.] 
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Executornot 
entitled  to  Mm 
legacy  without 
proving  the 
wilL(\)  [al- 
though the  will 
expressed  it  as  a 
maHc  ofgrati' 
tude/or  past 
favours.  (2)] 


Read  against  Devaynes. 
(Reg.  Lib.  1789.  B.  fol.  606,  b.) 

THE  testator  gave  legacies  to  certain  persons  by  the  description  of 
"  his  very  good  friends ;"  and,  in  the  further  part  of  the  wUI,  desired 
them  ''to  act  as  executors."  (2)  Smithy  one  oi  the  persons,  by  his 
answer,  said  that  he  had  not  proved  tlie  will,  or  acted  as  executor,  but 
claimed  his  legacy.  His  Honor  said  an  executor,  so  appointed,  could 
not  claim  his  legacy  without  acting,  or,  at  least,  proving  the  will. 

(1)  For  the  doctrine  on  this  subject,  see  Abiot  v.  Massie,  5  Ves.  148,  149.  Harrison 
V.  Bowley,  4  Ves.  212.  216.  Stocljwole  \.  Howel,  13  Ves.  417.  420.  and  the  principal 
case  on  farther  directions,  2  Cox,  285. 

(2)  Tlie  M.  It.,  no  doubt,  said  what  Mr.  Brown  has  reported;  bttt  in  fact  his  Honor 
did  not  decide  against  the  claim  on  this  occasion ;  Vie  jxtint  being  expressly  reserved,  R.  L. 
The  executor  after  this  proved  the  will ;  and  upon  tlie  cause  coming  on  for  further  di- 
rections, he  was  in  consequence  held  entitled.   See  the  report,  2  Cox,  285.     The  Editor 

.  suggests  whether  Mr.  Smith  ought  not  to  have  had  his  legacy,  at  all  events;  under  the 
jxtrticular  words  of  the  will.  After  appointing  W,  E,  and  W.  Smith  as  joint  executors  in 
England,  the  testator  **  requested  them  to  accept  of  lOOl,  each,  as  a  small  mark  of  kis 
**  gratitude  for  the  friendship  they  had  always  favoured  him  with.*'     R.  L. 

It  appears,  however,  from  Sir  J,  Simeon*^  MS.  note,  that  Shr  P.  Arden,  M.  R.  «id  the 

■  party  would  not  take  ,it  without  acting  as  executor,  «  notwitftstanding  the  legacy  waa 
*',  given  as  an  acknowledgment  of  past  favours ;  and  hb  Honor  thought  it  wow  be  so, 

..even  between  a  father  and  child,  on  a  legacy  given  to  the  child.'*  1^  JT.  jKwsis'a 
notes ;  et  tide  in  S.  C.  2  Cox,  285. 

Another  point  occurred  in  this  cause.  It  appears,  from  Reg.  Lib.,  that  the  tcatstor 
bequeathed  the  residue  of  his  personal  estate  to  be  divided  amongst  his  three  duldren  the 

^  plaintiffs,  Ann,  Catfierine,  and  Thomas,  by  Sarah  Abraham,  in  suck  way  as  his  exe- 
cutors  should  think  proper  j  and  in  case  of  the  death  of  any  of  them  the  testator  directed 
his  or  her  share  to  be  equally  divided  between  the  survivors.  Thomas  died  in  the  yecr 
1 780  after  the  testator.  These  bequests  were  held  indisputably  to  have  vested  in  the 
two  surviving  children  notwithstanding  the  refusal  of  iS^t<A  to  exercise  such  a  discretion. 


IN  THE  Court  of  Chancery.  9g 

[♦]  Williamson  against  Curtis.  v«i»y.w/ 

13  ILL,  inter  al,  for  a  specific  performance  against  the  purchaser  of  J'""^' 

-*-*  mar^  lands,  who  objected  that  he  should  be  obliged  to  look  to  the  WhwtthB  m 

application  of  the  purchase-money.  *™*  "  ***- 

His  Honor  said,  that,  where  (as  in  this  case)  the  first  trust  is  for  the  SStoTSLVur- 
pqrnient  of  debts,  the  trustee  ma^  sell,  and  the  purchaser  is  discharged  chaser  u  not 
from  looking  to  the  application  or  the  purchase-money.  bound  to  kwk 

to  the  iipplic»- 

(l)  Ftde  Smiik  ▼.  Gi^m,  antea,  1  toI.  186.  with  the  Editor's  note,  Ac  Sugden,  ^^^Tn****' 
V.  and  P.  4W.,  Ac;  and  see  also  the  Editor's  note  to  Pridemu  ▼.  Pridemtx,  antea,  ^^'oe  i 
1  ToL  «87.  L  •96  J 


•  Cooper  against  Thornton.  ( I ) 

(Reg.  Lib.  1789.  A.  fol.  638.  b.)  ^\^  ^'^' 

^ONNELL  THORNTON,  by  will,  gave  several  pecuniary  legacies^  Legacy  given 
and  among  the  rest,  "  to  Thomas  Cooper,  of  street  ^^ |obe^ 

Westminster,  one  hundred  pounds,  to  be  eauaUy  divided  bei'voeen  himself  uJ^iif^T^ 
and  his  family r  and  made  Winsianley,  and  the  defendant  f^^ny.  \^  y,^ 

(his  wife)  executors,  and  the  defendant,  residuary  le^tee,  and  died  paid  to  ^.(i) 
May  9,  1768.     In  November,    1769,   Winsianley  paid  the  legacy  to  [Acquiescence 
Thomas  Cooper,  who,  at  that  time,  had  a  wife  and  seven  children,  six  of  of  slegatee  to 
whom  were  adults,  and  the  seventh  an  infant.    The  father  lived  till  1775 ;  •  pejment 
when  he  died,  no  demand  having  been  made  by  any  of  his  children,  of  ^"y^^^!^ 
this  legacy.     Henrietta,  the  youngest  child,  became  of  age  in  1777-    In  \^^^^^^s^ 
1784,  she,  and  the  other  children  made  a  demand  of  this  legacy ;  and  in  ^g^  leiuj^oT 
1779,  they  filed  this  bill  (after  the  death  of  Winstanley)  against  tlie  time  and  deirth 
defendant,  as  executrix  and  residuary  legatee  of  the  testator,  for  this  of  parties.] 
legacy,  insisting  that  the  payment  to  Thomas  Cooper  was  not  a  good 
payment ;  and,  therefore,  that  the  defendant  was  liable  to  pay  it  over  again. 

The  cause  was  heard  at  the  Rolls  on  the  3d  of  March  last,  and  several 
cases  were  cited  on  each  side,  but  as  they,  and  the  arguments  made  use  of 
on  bpth  sides,  are  comprised  in  his  Honor's  judgment,  it  is  unnecessary 
to  repeat  them. 

On  the  28th  of  June  his  Honor  gave  judgment. 

[[*  J  After  stating  the  case,  and  the  demand  made  by  the  bill,  he  pro- 
ceeded to  the  following  effect  :-* 

To  this  demand,  it  is  contended  in  answer,  upon  the  common  rule  of  r  497  1 
presumption  with  respect  to  bonds,  that  it  must  be  presumed,  from  the 
length  of  time,  that  the  legacy  has  been  paid ;  but  I  shall  take  no  notice 
of  thia  presumption,  because  it  being  in  proof  that  it  was  paid  to  the 
&tlier,  the  case  does  not  admit  a  presumption  that  it  has  been  again 
satisfied.  All  the  cases  where  that  presumption  has  been  admitted,  have 
contained  circumstances  from  which  the  presumption  mig^ht  arise ;  which 
not  being  the  case  here,  there  can  be  no  such  presumption.  The  only 
question  then,  is  whether  the  payment  to  the  father  is  a  sufficient  bar 
to  the  demand  made  by  the  plaintiffs.  It  is  argued,  on  the  part  of  the 
plaintiffii,  that  the  payment  to  the  father,  of  legacies  given  to  his  children 
who  are  not  of  age,  is  a  bad  payment.    In  early  times,  it  appears  from 

(1)  AflKrmed  on  appeal  by  Lord  Thurhw  C  pottea,  186.  So  also  Robinson  ▼. 
Tickdi,  8  Ves.  142.  Ei  vide  Forbes  ▼.  Sail,  3  Meriv.  457.  Upon  the  point  of  wrong 
payment,  where  there  is  an  interest  in  tfie  jmrty,  see  the  cases  withinp cited,  and  Lee  ▼. 
Ifntwn,  4  Ves.  362.  367. 

the 


0^  Cases  Augued  akii  D£T£bmin£D 

1790*         ^^  ^^^^  ^^  HoU(yu>ay  v.  Collins^  in  the  26th  and  27th  Car.  2*     1  Eq<> 
^  n-  ^    _  '      Abr*  300.  that  the  payment  to  the  father,  of  a  legacj  to  the  child  wa» 
Coons        held   good ;   but  since  the  case  of  Dagley  v*  Tolfery^  1  Wms.  285« 
agalnu         1  £q.  Abr.  300*9  the  idea  of  the  Court  has  been  that  it  is  not  a  good 
Tmftmovi      paymient ;  and  that  even  in  the  case  of  an  adult  child,  it  ii  not  good, 
unless  done  by  the  consent  of  the  child,  or  made  so  by  a  subsequeni 
ratification.    In  that  case,  the  rule  was  laid  down,  and  was  laid  down 
mery  harshly,  as  the  testator,  on  his  death-bed,  had  given  directions  that 
the  legacy  should  be  paid  to  the  father,  and  there  had  been  mutual  ac- 
counts between  the  father  and  the  child,  and  an  acquiescence  for  near 
fifteen  years.    It  appears,  from  the  register's  book,  that  evidence  was 
read  that  the  legacy  was  ordered,  by  the  testator,  to  be  paid  to  t]|e 
father,  but  that  circumstance  can  make  no  difference,  as  I  doubt  mucli 
whether  such  evidence  ought  to  be  read.    It  would  be  a  dangerous 
thing  to  admit  evidence  that  a  legacy  ^iven  to  one  person  was  ordered 
to  be  paid  to  another.     From  the  register's  book,  of  the  year  17I4» 
folio  414,  it  appears  that  the  defendant  was  decreed  to  pay  the  plaintiff 
his  legacy,  with  costs,  but  no  interest ;  and,  from  the  book  A*  ci  the 
year  1715|  folio  40.,  Uiat  an  appeal  being  brought  before  Lord  Conper, 
Mie  decree  was  affirmed ;   but,  as  it  was  thought  an  hard  case,  the 
^^  deposit  was  divided*    I  lay  the  matter  out  of  the  case  (2)  that  it  was 

I  ^B  ] '      [*]  directed  to  be  paid  to  the  father ;  and  although  it  was  so  directed, 

(8)  The  Editor  thinks  it  may  be  acceptable  to  insert  a  portion  of  Lord  CMketier'B 
note  from  tbb  part  of  the  judgment  to  its  conclusion :  — 

**  The  rule,  therefore*  appears  to  be,  that  where  a  legacy  oT  a  considerable  sum  ispaidby 
*'  eiecutors  to  the  father,  and  the  legatee,  knowing  it,  permits  the  fiither  to  retain  it,  still  he 
**  or  his  assignees  may  demand  it.  He  is  only  punished  for  delay  by  loss  of  intermediate 
<<  interest;  and  the  principle  is  laid  down  by  Lord  Hardwieke,  in  S  Atk.  Sa  PkilHpi  t. 
"  Fttgett  that  this  rule  is  in  order  to  prevent  wrong  payments  of  ezecutoss.  And  mere 
*<  acquiescence  by  the  son  aiVer  he  become  adult,  is  no  bar;  because  it  would  then  foroe 
**  the  son  perhaps  to  send  his  Iktfaer  to  gaol  for  Uie  wrong  act  of  the  executor.  PkM^ 
**  ▼.  Paget,  whidi  is  the  only  other  case  besides  Dt^ey  ▼.  Tdfery,  but  unlbrtunatehr  it 
*'  went  off  on  compromise,  and  so  no  minute  of  it  appears  in  the  Registrar's  book.  We 
**  must  rely  on  2  Atk.  80.  though  not  so  accurate  a  report  as  could  be  wished.  And 
"  from  P/iiilips  T.  Pagetf  I  cannot  clearly  deduce  that  Lord  Hai^mcke  thought  D^^ley  v. 
*'  Toyery  wrong ;  but  yet  he  seems  to  have  thought  that  the  executor  pajring  wrongfully, 
**  but  by  mistake,  ought  not  to  be  called  upon  t%rice.  The  executor  in  PMU^i  v.  Paget 
*<  diinks  himself  bound  to  pay  to  prevent  a  forfdture.  If  well  advised,  I  admit  that  the 
**  executor  would  have  been  told  tliere  could  be  no  good  payment  to  an  infant  himself, 
**  unless  the  will  had  expressly  directed  it  to  be  to  the  infant  notwithstanding  infimcy. 

**  1st.  In  this  case  I  do  not  at  all  differ  from  Dagley  v.  Tolferyy  but  I  conceive  that 
*<  the  will  itself  warrants  this  personal  payment  to  Thwnai  Cooper  himself,  so  as  to  take 
'*  it  out  of  the  rule  of  Dagtey  v.  Toifery*  Here  is  no  word,  *  to  be  by  hun  divided,'  I 
'*  agree;  but  the  word  <  himtdf,*  shows  that  be  was  meant  to  be  the  dividing  person, 
**  and  I  lay  great  stress  on  the  word  '  himxlf.*  Besides  this,  the  division  is  between 
*'  himself,  and  (and  not  his  chfldren  but)  '  hisjiunily,*  which  goes  beyond  children  then 
•*  bom. 

**  2d.  Even  supposing  this  case  doubtfril,  if  Lord  Hardwieke  laid  stress  on  the  cir- 
**  cumstance  of  the  executor  being  mistaken  in  PhUkps  v.  Paget,  muta  magiSf  is  this 
'*  executor  excused  by  making  a  mistake  in  this  case  on  such  words  as  these. 

*'  3d.  As  to  acquiescence,  I  have  already  said  that  acquiescence  of  a  child,  aflter  he 
'<  becomes  of  age,  does  not  bar  him.  But  even  afrer  the  wrong  payment  of  Wwutaniey, 
'*  the  executor,  (^  the  first  construction  on  the  word  '  himself,*  is  insvjflcient,)  yet  as  the 
'«  infant  acquiesces  afUr  the  death  of  the  fitther,  and  the  bill  is  then  filed,  not  against 
**  the  executor  who  made  the  wrong  payment,  but  against  the  co-executor  and  residuary 
^'  legatee,  who  did  not  make  the  mistaken  payment,  I  am  of  opinion  the  bill  cannot  be 
*'  sustained. 

**  In  the  first  places  upon  the  whole,  I  am  clearly  of  opinion,  this  payment  was  well 
**  made  to  Thomas  Cooper  on  the  words  of  this  legacy. ' 

**  2dly.  I  think  the  mistake  on  these  words  might  be  a  defence. 
«  Sdly.  This  acquiescence,  after  the  death  of  the  father,  and  after  the  death  of  the 
executor,  who  made  ^e  payment,  bars  the  daim,  and  prevents  a  bill  against  the  sur- 
viving and  innocent  executor,  and  I  will  not  make  a  forced  construction  to  avoid 
6(m6>fe  payments."  "  BUI  dismissed  with  costs." 
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IK  THE  Court  of  CuAKccfit* 

and  the  money  paid,  and  although  the  son  acc|uie8eed  a  great  length  of 
time,  it  should  be  still  competent  to  him,  or  his  representatives,  to  de* 
mand  it ;  because,  a  contrary  determination  would  encourage  such  pay* 
ments,  and  because  the  son  must  acquiesce,  or  pursue  his  father ;  or, 
which  is  the  same  thing,  by  bringing  his  suit  against  the  executor, 
occasion  his  pursuing  the  father ;  and  uiat  I  take  to  be  the  ground  on 
which  Sir  John  Trevor  and  Lord  Cotvper  went :  and  if  the  legatee  did 
not  stand  in  that  relation  to  the  person  to  whom  the  legacy  was  paid,  the 
bill  would  be  dismissed.  The  only  other  case  is  i^kdlipt  v.  Page0, 
2  Atk.  80.  It  went  off  upon  a  compromise ;  so  that  we  have  no  account 
of  it  but  from  Mr,  Atkyns's  book.  There  the  executor  was  misled  by 
the  testator's  directions,  to  pay  the  legacies  within  a  given  time ;  which 
circiniifltance  ought  to  have  weight  in  the  judgment.  Then  let  us 
consider  the  circumstances  of  the  present  case,  for  I  do  not  mean  to 
intetftre  with  the  doctrine  of  Dagtey  v.  Totferry^  that  a  payment  to  the 
father  is  bad.  The  present  is  a  stronger  case  for  the  executors  than 
that  of  PhiUips  v.  Paget.  Here,  after  several  other  legacies,  all  with 
the  words,  I  give  to,  4*^.,  is  the  following,  <*  to  Thomas  Catvper^  to  be 
**  dvoiied  bettoeen  hinueU'  and  his  family**  It  is  contended  that,  not* 
withstaoding  the  case  aX  Dadey  v.  Toy  try  ^  here  Thomas  Coufper's  was 
to  be  the  hand  to  receive,  i  should  do  the  harshest  thing  imaginable, 
to  make  the  executor  pay  it  over  again.  It  is  true  the  testator  has  not 
inserted  the  words  by  him  to  be  divided.  If  he  had,  there  could  not 
have  been  a  doubt :  out  if  he  meant  the  executors  to  divide,  why  did  he 
mention  Thomas  Coujperf  What  did  he  mean  by  the  word  nimselff 
That  can  only  be  appucable  if  Thomas  Coxvper  is  to  divide.  Then  it  is 
not  to  him  and  his  children^  but  to  his  JamUy,  which  is  much  more 
extensive.  It  b  to  be  paid  to  him,  and  he,  as  a  trustee,  is  to  divide  it. 
If  any  of  the  children  had  called  upon  him  to  have  it  secured,  it  must 
have  been  so.  Therefore,  if  in  Philips  v.  Pogj^f  the  executor  was  dis- 
charged, a  muUo  magis  he  must  be  so  here.  Then  it  was  paid  by  Win" 
simmky  in  a  manner  UuLt  was  wrong ;  for  I  must  allow  it  to  be  wrong,  if 
it  was  not  meant  to  be  paid  to  Thomas  Cotvver,  Cotoper  died  in  1775; 
from  that  time,  the  plaintifis  might  have  called  upon  the  executor,  with- 
out his  bein^  able  to  pursue  the  fiither.  In  1777,  the  youngest  came  of 
a^ :  why  did  they  not  then  file  their  bill  [*]  against  Winstanley^  who 
did  not  die  till  after  this  bill  was  filed  ?  For  six  years  they  took  no 
step.  If  they  had  brought  their  bill,  they  might  have  recovered  against 
Wtnaianley*  But,  under  the  circumstances  of  the  case,  I  believe  it  wai^ 
wdl  paid,  and  that  it  was  intended  that  he  should  receive  it.  If  one 
was  to  give  a  legacy  to  the  senior  Six  Clerk,  to  be  divided  among  him- 
self and  the  other  Six  Clerks,  I  think  it  should  be  paid  to  the  senior, 
and  the  executor  not  be  put  to  enquire  who  the  other  Six  Clerks  were. 
And  that  if  it  had  been  the  case  of  a  bequest  of  goods  to  ^.  to  be 
divided  between  himself  and  family.  A*  with  the  assent  of  the  executor, 
might  bring  trover  for  the  goods. 

Bill  dismissed.  (3) 
[Affirmed  on  appeal  by  Lord  Thurloto  C.  postea,  186.] 
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(J)  With  costs. 
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Money  to  b« 
laid  out  in 
land,  will  paw 
by  the  words 
landtt  ttAe" 
menu,  and  hof 
dUtttnentSf 
whatsoever 
and  wheretO' 
ever*  (1) 
DiTioeods  of 
money  in  the 
funds  not  ap- 
portioned. (2) 


[♦100] 


Rashleigu  against  Master. 
(Reg.  Lib.  1789.  B.  fol.  408.) 

11 Y  articles  previous  to  the  marriage  of  the  Ear]  of  Coventry  with 
*^  Ann  Matter^  daughter  of  Sir  Streynsham  Master^  bearing  date 
S3d  Januarvj,  1715,  it  was  agreed  that  5000/.  part  of  the  fortune  of  the 
intended  wife,  should  be  laid  out  in  land,  to  be  settled  upon  the  Earl 
for  life,  remainder  to  the  intended  wife  fcur  life,  remainder  to  the  younger 
children  of  the  marriage,  remainder  to  tlie  Earl  in  fee.  The  marriage 
took  efiect,  but  there  was  no  issue ;  and  the  Earl  died  27th  October^ 
1719,  havinff  made  his  will,  but  not  having  made  any  disposition  of  the 
SQKM*  or  of  his  remainder  in  fee  of  the  estate  to  be  purchased  therewith, 
leaving  his  widow  surviving. 

The  5000f.  was  not  laid  out,  but  continued  on'  mortgage  of  the 
Coventry  estate,  till  the  year  1731 »  after  which  it  was  laid  out,  on  mort- 
gage, on  the  estate  of  Rotvland  Berkley ,  Esq. 

Sir  Coventry  Careto,  who  was  entitled,  as  heir  at  law  to  his  mother. 
Lady  Ann  Coventry^  daughter  of  the  said  Earl  by  his  former  wife,  to 
the  said  5000/.  or  the  lands  to  be  purchased  therewith,  subject  to  the 
life  estate  of  the  Ladv  Coventry  therein,  made  his  will  dated  20th 
February^  1747,  and  thereby  gave  certain  estates  cliHed  RosArraw,  Sfc. 
and  all  other  his  messuages,  tands^  tenements,  and  hereditaments  tphat" 
soever,  and  xoheresoever  situate,  and  not  therein  by  him  given  or  devised, 
together  with  all  Courts,  ^c.  to  hold  [*]  said  estate  call^  Rosarroim,  Sfc^ 
which  were  in  jointure  to  his  wife,  immediately  after  her  decease,  to 
Jonathan  Rashteigh,  the  father  of  the  plaintiff,  in  fee,  and  all  his  other 
estates,  immediately  afler  his  decease,  to  the  said  Jonathan  RasUeigh  in 
.fee,  charging  his  said  estates  with  the  pajrment  of  2561.  yearly,  which  he 
was  obliged  to  pay  to  Ann  Countess  dowager  of  Coventry,  And  he  gave 
all  his  lands  which  he  had  in  mortgage,  to  his  wife  Lady  Afary  Careuo,  John 
■  Poole,  and  John  Sandford,  whom  he  appointed  executors  of  his  will, 
and  died,  leaving  the  late  Sir  Warvoick  oamjield,  his  heir  at  law.  The 
5000/.  was  paid  off  to  Ann,  late  Countess  of  Coventry,  and  in  the 
year  1754,  was,  by  her,  laid  out,  together  with  18/.  of  her  own  money, 
m  the  purchase  of  4,800/.  3  per  cent.  Bank  annuities,  in  her  own  name, 
which  were  afterwards  transferred  into  her  name,  and  that  of  Randle 
Wilbraham,  Esq.  deceased,  in  which  they  now  stand.  The  prayer  of 
the  bill  was,  that  these  annuities  (except  so  much  as  was  purchased  by 
the  proper  money  of  Lady  Coventry)  might  be  transferred  and  divided, 
and  the  dividends  thereof,  from  her  death,  paid  to  the  plaintiff. 

The  question  was,  whether  the  5000/.  to  be  laid  out  in  land,  passed 
by  the  residuary  clause,  as  land,  or  passed  to  the  legatees  of  the 
personalty. 

Mr.  Mitford,  for  the  plaintiff,  contended,  that  it  passed,  as  land,  by 
the  residuary  dause,  which  by  the  terms  lands,  tenements,  or  heredita- 
ments tvhatsoever  and  tvheresoever  was  sufficiently  extensive  to  pass  this 
interest,    lliat  being  ordered  to  be  laid  out  in  land,  it  was  land,  in  this 

(1)  «  S.  P.  Fendrick  y.  Kendrick,  31st  Jultff  1800,  without  argument."  From  Lord 
JUdetdale**  notes.  See  also  Hu^num  y.  Bacon,  jwstca,  4  yoI.  355.  and  Pulteney  y.  £. 
J)ariin^(m,  antea,  1  Yol.  222^  &c.,  with  the  EtHtor's  notes. 

(2)  Where,  howeYer,  an  annuity  charged  on  real  estate,  in  aid  of  the  personal,  was 
in  the  terms  tfU  to  be  paid  guarterly,  and  an  order  had  been  made  that  it  should  be  paid 
hatf-yeariv  out  tffwndi  m  Omrt,  an  apportionment  was  directed  on  the  CYent  of  the  party 
having  died  between  Lady-datf  and  Mchaelmdt,  Webb  v.  Lord  Shaftesbury,  1 1  Ves» 
361. 

Court. 


IN  THE   COVRT  OF   CUANCERY. 

Court.  In  Guidot  v.  Guidoty  3  Atk.  254.,  money  to  be  laid  out  in  land, 
was  considered  as  land,  for  in  this  Court,  what  is  to  be  done,  is  coq« 
Bidered  as  done.  Lord  Hardwicke  there  cited  Lingen  v.  Sonoray^ 
(1  Williams,  172.)  (3)  as  a  case  in  point. 

Mr.  Mansfield,  and  Mr.  Stanley y  contended,  for  the  heir,  that  although 
this  was  to  be  considered  as  land,  not 'being  disposed  of  expressly  it 
could  not  pass  by  the  clause.  That  there  was  no  case  where  such  an 
interest  had  passed  by  the  words  lands,  tenements,  and  hereditament^; 
for,  although  it  was  an  hereditament,  it  was  not  of  such  a  nature'  as 
generally  passes  by  that  word. 

[^I  Lord  Chancellor  said,  he  thought  there  was  no  difficulty,  —  but 
that  this  must  be  considered  as  land.  —  That  the  heir  argues  it  so;  but 
still  contends  it  is  not  devised :  but  this  position  is  too  far  from  being 
probable  to  afford  any  argument.  The  testator  sets  off  with  an  intention 
to  dispose  of  all  his  estates.  If  he  had  had  estates  in  different  places 
from  those  described,  it  might  have  afforded  an  argument  that  it  was 
descriptive  of  locality ;  but  here  he  has  added  the  words  lands,  tene- 
ments, and  hereditaments  whatsoever,  and  wheresoever.  Then  the  heir 
argueSy  that  this  is  a  hereditament:  but,  if  so,  it  comes  within  the  descrip- 
tion ;  and  it  is  so,  for  bein^  to  be  laid  out  in  land,  this  Court  would  enforce 
the  execution  of  the  use.  (4) 

A  question  arose,  as  to  apportioning  the  dividends  of  the  money  in 
the  funds.  To  this,  the  Lord  Chancellor  said,  the  Court  w*ould  not 
u>portion  dividends ;  parties  consenting  to  lay  out  money  in  stock,  must 
abide  the  consequences. 

(3)  '*  And  Free.  Ch.  400.,  by  which  it  appears  the  real  estate  was  devised  to  fbe 
plMnCIffi^  one  of  whom  was  heir. "    Lord  R,  *s  notes. 

(4)  **  In  Brent  y.  Tyndalt,  28th  June,  \  782,  before  Lord  Thurlow,  where  a  testator  bad 
**  devised  Au  retd  estate  in  strict  settlement,  with  power  of  jointurhig  oil  or  any  part,  and 
**  bad  directed  his  personal  estate  to  be  applied  in  the  purchase  of  lands  to  be  settled  to 
<'  die  same  uses,  and  a  tenant  for  life  had  in  pursuance  of  the  power  limited  to  his  wife, 

by  specific  descriptions  all  the  devised  estates,  and  had  added,  *  and  also  all  other  the 
**  ntasoages,  hereditaments,  and  premises  oChim  the  said  H.  B,  C  Brent,  whereof  or 
'*  wherein  he  was  then  any  ways  interested  in  or  entitled  to,  by  virtue  of  the  said  recited 
**  will,  of  the  said  H»  Brent,  deceased  (the  testator)  or  otherwise  howsoever.*  Hie  Lord 
**  Chancdtor  was  of  opinion  this  ditl  not  extend  to  the  interest  which  the  appmntee  had,  in 
"  the  pertanai  estate  vfthe  testator,  directed  to  be  ajtplied  in  the  purchase  of  lands :  and  such 
<**  personal  estate  was  ordered  to  be  paid  to  the  heir  of  the  retnaindernun  in  fee  under 
*•  the  will.**     From  the  notes  of  Lord  Redesdale. 
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Lincoln's  Inn 
HaU,  2d  &  3d 

jnOMAS  VERNON,  of  Hanhury-Hall,  com.  Worcester,  esq.  being  Chatteb  di- 

seised  of  divers  manors,  S^c.  in  the  county  of  Worcester,  and  poa*  '**?*^  *i!JSL 

•eited  of  a  considerable  personal  estate,  consisting,  amone  other  thingsit  ^thim  «tate, 

of  ornamental  and  other  plate,  pictures,  and  household  goods,  in  his  «  «$  iar  aa  the 

house  at  Hanbury-HaU,  by  will  dated  2Sd  September,  1771,  gave  his  rules  of  law 

manors,  Sje*  to  trustees,  to  uses  under  which  his  wife  Emma  Vernon  was  «>d  equity  will 

pennit,"  vest 

in  the  fint  tenant  in  tail  who  com^  ^^ '^'^  (^) 

(1)  Vide  Foley  v.  Bumell,  antea,  1  vol.  274.,  &c.,  with  the  Editor's  notes,  and  4  Bro. 
P.  C.  1 1 9.  octavo  ed.  Upon  the  principal  case,  tec.,  vide  in  Lady  Lincoln  v.  D.  yew- 
eattie,  12  Vas.  225.  235.  Carr  v.  Lord  Errol,  ;i4  Ves.  478.  487.  See  alao  1  Ball  & 
Bant.  25^  2d.  and  1  Meriv.  281.  From  all  &e  authorities  it  appaars  saCtltd,  that  such 
-wwds  aa  the  abov^  "  as. far  as  the  rules  of  law  and  equity  will  permit,**  make  no  kind  of  v 
diflvmicc. 

to 
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1790,        to  receive  I600t»  a-year  during  her  life,  and  to  pay  other  animitiei> 
*    -  ^  y_^      remainder  to  the  use  of  the  first  son  of  the  testator's  body,  to  be  b^ottea 
Vaushah      ^^  tail ;  remainder  to  the  second  and  other  sons  of  his  body,  (wbicA  mei 
agaiiui         never  took  effect ;)  remainder  to  the  use  of  his  daughter  Emma  Vemm 
BntLw.      for  life,  tans  toaste ;  remainder  to  the  use  of  trustees,  to  preserve  coih 
tingent  remainders;  remainder  to  the  first  son  of  the  body  of  his  sai^ 
daughter  in  tail;  remainder  to  the  second  and  other  sons  othU  daughter 
in  tail ;  remainder  to  daughters  in  the  same  manner ;  remainder  to  Ui 
wife  for  life ;  remainder  to  the  plaintiff,  by  the  description  of  ElizahdS^ 
Jane  Letitia  Maunde  for  life,  with  remainders  over,  undor  which  ^ 
[  *102  ]      other  [*]  plaintiffii  would  take  estates,  subject  to  the  life  of  Emm 
Vernon  the  younger,  the  estates  tail  to  her  coildren,  and  the  lirri  filntli 
of  Emma  Vernon  the  elder  and  Elizabeth  Maude^  now  the  plahW 
Elizaketh  Jane  LetUia  Vaughan.    He,  then,  gave  the  use  of  his  pictaip 
to  his  wife  for  life,  and  directed  that  she  shoiud  have  the  use  aim  fiaf^ 
until  a  son  of  his  body  begotten  should  attain  21,  or  until  his  ^f^ffiifi 
Emma  should  attain  21,  or  be  married,  which  shoidd  first  happ^^iM 
then  desired  such  son,  or  his  daughter  Emma  should  have  the  uae  of^if 
plate,  and  directed  further,  that  ^1  his  plate,  household  gooda,  finnilonL 
glasses,  and  china,  which  should  be  in  his  house  at  Hanburv'Hatt,  alMNgM 
go  as  heir-looms  with  his  real  estate^  andbehddand  enjoyeahy  the  petw 
or  persons  that  shall,  for  the  time  being,  by  virtue  of  his  will,  be  entklea 
to  his  said  real  estate,  as  Jar  as  the  rules  of  lato  and  eqtahf  unU  ptnmtf 
and  directed  an  inventory  of  the  plate  to  go  with  the  estate. 

The  testator  died  soon  afler  making  the  will,  leaving  Emma  bis  uridow^ 
and  Emma  the  younger,  his  only  child,  him  surviving ;  Emma  the  widow 
took  possession  of  the  pictures  and  plate,  and  kept  them  till  themaRiflge 
of  Emma  the  younger  with  Henry  Cecily  Esq.  in  the  year  i775»  when 
Henry  Cecil  and  Emma^  then  his  wife,  took  possession  of  the  aaioe, 
togetner  with  the  house  at  Hanbury-Hall  ^  and,  upon  the  death  <if 
Emmaf  the  elder,  they  also  took  possession  of  the  pictures,  and  some 
plate  which  were  given  to  Emma  tne  elder  for  life,  and  afterwards  Hemr^ 
Cecil  disposed  of  the  plate,  by  sale  or  elcchange,  for  more  modem  or 
fashionable  plate. 

Henry  Cecil  had,  by  his  wife  Enutia,  a  son  born,  (who  lived  six  weeks,) 
and  who  was  tenant  in  tail  in  remainder  under  the  wiU  of  Thomas  Vernon^ 
his  maternal  grandfather ;  and,  upon  his  death,  Henry  Cecil  c^tained 
administration  to  him. 

Henry  Cecily  afterwards  going  abroad,  gave  a  power  of  attorney  to 
the  defendant  Burslem^  wherry  he  auUiorisea  him  to  act  as  Ids 
attorney,  and  by  virtue  whereor  Burslem  removed  the  plate  from 
Hanbury^Hall. 

The  plaintiffs,  as  persons  entitled  in  remainder  to  the  estate,  and,  as 
they  contended,  also  to  the  plate,  Sfc»  directed  to  go  with  them  as  heir- 
[  *10d  ]  looms,  filed  their  bill  against  Burslem^  the  attorney  [*]  of  Henry  Cecily 
who  was  out  of  the  jurisdiction  of  die  court,  and  against  Emma  Cecily  who 
lived  separate  from  her  husband,  praying  that  an  inventory  might  be  taken 
of  the  plate,  and  an  account  of  that  which  had  been  sold  or  exchanged, 
and  the  effects  returned  to  Hanbury-Hall^  and  secured  there  for  the 
benefit  of  the  perscms  interested  in  the  estate,  and  that  Burslem  might  be 
restrained  by  mjunction  from  selling  the  same. 

The  defendant  Burslem^  by  his  answer,  admitted  the  fiicts,  but  insisted 
that,  by  virtue  of  the  letters  of  administration  to  his  son,  and  in  right  of 
£siiiia  his  wife,  Henry  Cecil  had  the  absolute  interest  in  the  effects 
devised  as  heir-iomns,  and  that  he,  the  defendant,  as  his  attorney,  was 
entitled  to  dispose  of  the  same. 

Mr.  Steele,  for  the  plaintifi.  -—  The  only  Question  is,  whether  this  case 
is  exitctly  within  the  rule  of  Foiey  y.  BunuUj  {anfea,  vd.  i.  p.  274 ;)  or 
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the  words  ''  as  far  as  the  rules  of  law  and  equity  will  permit,"  take  it  out 
of  that  rule. 

In  Crotoer  v.  Grosvenor^  Barnard,  54,  Lord  Hardwicke  was  of  opinion, 
that  when  the  testator  uses  the  words  ^*  as  far  as  the  rules  of  law  and 
equity  will  permit,"  a  court  of  equity  will  carry  the  limitation  as  far  as 
the  court  could  execute  it.  And  it  might  certainly  have  been  so  limited 
here,  as  to  prevent  the  son  from  taking  it  till  he  attained  21,  and  entitled 
to  the  possession  of  the  estate ;  and  the  limitation  might  have  been,  that, 
ift  case  he  died  under  21,  the  plate  should  go  over  with  the  estate :  that 
Kowtotion  would  have  been  good,  as  being  within  21  years  after  a  life  in 
boiDg;  and  as  the  son  might  have  been  prevented  from  taking  till  21, 
the  <UNUt  will  say  it  is  left  to  it  to  make  the  limitation.  In  Gower  v* 
€hofoenor^  Lord  Hardvoiche  drew  the  consequence  from  the  words  which 
were  the  same  as  in  this  case,  and  held  there  was  no  aim  at  a  perpetuity. 
-*-  In  Trqffbrd  v.  Trqffbrd^  3  Atk.  S47.  furniture  was  given  as  neir-looms, 
and  the  court  held  itself  bound  to  effectuate  the  intention  of  the  testator. 
In  Foky  v.  Bumelly  there  were  no  such  words,  and  for  that  reason  it 
was,  that  the  court  thought  the  property  vested. 

Mr.  Mansfieldf  for  the  other  parties  m  the  same  interest.—  The  only 
question  is,  whether  the  rules  of  law  and  equity  will  permit  the  limitation, 
and  whether  the  chattels  can  be  carried  [*]  with  the  real  estate  longer 
than  the  birth  of  a  person  who  would  be  tenant  in  tail  of  the  real  estate. 

TThe  struggle  in  Folei/  v.  Bumell  was  to  find  words  equivalent  to  the 
piesent,  for  it  was  taken  for  granted  if  the  will  had  contained  such  words, 
the  court  would  have  given  Uiem  effect. 

Mr.  Milord  (2)  and  Mr.  Cox,  for  the  defendant  Burslem  (2),  —  We 
contend  that  Mr.  Cecily  as  husband  of  Emma  the  daughter,  and  as 
administrator  of  his  son,  is  entitled  to  the  absolute  property.  The 
question  is,  whether  the  plaintiffib,  afler  the  birth  of  the  son,  can  have  any 
iBterest.  Foley  v»  Burnett  differs  in  some  respects  from  the  present 
eaw*  —The  gift  was  to  the  person  who  should  be  entitled  to  tne  pos- 
lession  of  the  real  estate.  It  was  argued  that,  not  being  in  possession, 
be  was  not  entitled  to  the  goods,  but  it  was  held  that  he  took  an  absolute 
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(2)  Lord  Medetdale*^  MS.  notes  obsenre,  Uiat  **  the  argument  on  the  part  of  the  de- 
<*  Mduit  Burslem  was,  that  the  rights  were  declared  by  the  will ;  that  the  question 
*'  dMrelbre  was,  not  how  the  property  might  be  settled  so  as  to  exclude  the  defendant's 
((  claim,  but  whether  it  was  so  settled  by  the  will ;  that  no  person  can  transmit  an  interest 
"  m  dnttels  to  his  descendants  by  force  of  a  gift  to  himself  as  purchaser;  that  tiicre- 
**  fine,  if  chattels  are  given  to  a  man,  and  are  intended  by  the  giver  to  be  taken  bj  him 
"  ior  die  benefit  of  himself  and  his  descendants,  the  intent  cannot  be  accomplished,  ex- 
"  eapt  by  an  absolute  gift  to  him,  leaving  the  future  title  of  his  descendants  to  his  discre- 
**  tioii.  A  gift  of  this  description  may  be  qualified  by  condition,  as  that  the  donee  shall  not 
**  take  till  entitled  to  possession  of  afreehold  estate,  or  till  he  shall  attain  twenty-one,  as 
**  in  Trtford  v.  Trtgord;  and  then  if  the  donee  does  not  become  entitled  to  possession 
**  of  the  iineehold,  or  does  not  attain  twenty-one,  he  cannot  take  the  chattels,  because  it 
"  ii  not  given  to  him  till  that  event  So  it  may  be  given  subject  to  a  subsequent  ooo- 
"  dltioD  to  defeat  his  title,  as  if  chattels  are  given  Xa  A»^  but  if  he  shall  die  under 
**  twenty-one  without  issue,  then  over.  It  could  not  be  limited  over  upon  amere  remote 
**  event  respecting  a  person  unborn.  If  there  is  in  this  case  no  precedent  or  subsequent 
**  condition  then  the  case  falls  within  the  rule  of  Pelham  v.  Gregory,  5  Br.  P.  C  455.» 
'*  In  which  it  was  determined,  that  where  chattels  are  directed  to  go  in  the  same  manner 
**  as  freehold  land,  an  absolute  interest  vests  in  the  first  tenant  in  taO  of  the  land.  This 
"  erne  u  the  same,  except  as  the  wofds  as  far  as  *  by  law,*  fc*  may  vary  it.  llie  gift 
**  is  in  teims  immediate,  to  be  held  and  enjoyed  by  the  persons  entitled  to  the  real  eatale, 
"  not  bj  thepeisons  in  possession,  or  when  twenty-one^  but  by  persons  entitled  withoiit  any 
**  qnaliScation,  unless  the  words  <  as  far  as  law  will  permit,'  &c.  create  a  qualification 
**  amonnting  to  a  precedent  or  subsequent  condition.  But  these  words  dedare  nothing 
**  in  certainty.  They  are  capable  of  being  satisfied  by  reftrence  to  the  limitacioiia  of  the 
estate,  and  the  difierence  in  the  nature  of  real  and  personal  estates.  They  (an 
te  of  themnelvet  no  condition,  previous  or  subsequent."    On  this  see  laVes. 
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interest.— -TVo^refv.  Traffbrd  is  not  applicable  to  the  present  case. 
Nothing  was  to  be  taken,  m  that  case,  by  any  person  till  21 ;  that  was  a 
condition  on  which  he  was  to  take,  and  being  tenant  in  tail  alone  would 
not  do.  In  Gffvoer  v.^Growenory  it  is  said  the  words  gave  the  court  a  power 
to  model  the  limitation.     But  no  such  thing  was  determined.    All  that 
was  determined  was  that  the  person  only  took  a  life-interest,  and  thai, 
as  there  were  words  of  reference,  it  was  the  same  as  if  the  words  had 
been  repeated,  and,  in  the  event  of  not  having  issue,  the  chattels  went 
over.    It  was  merely  that  Sir  Thomas  did  not  take  absolutely.— Here 
the  disposition  is  that  the  goods  shall  eo  as  heir-looms.    Some  interest 
was  meant  to  pass  to  Mr.  CeciTs  son.    Then  the  only  question  is,  whether 
your  Lordshm  can  modify  the  limitation  with  all  the  strictness  a  con- 
veyancer could  invent.     The  children  of  the  marriage  were  meant  to  be 
entitled  to  the  estate.     Suppose  the^  child  had  married  under  21,  and 
died,  having  a  child,  what  could  your  Lordship  do  ?  —  The  words,  as 
Jar  as  lata  and  equity  xoiUjpermity  are  only  that  the  ffoods  shall  be  en- 
joyed b^  the  persons  who  m  law  or  equity  are  entitled  to  the  estate,  and 
are  satisfied  by  letting  a  person  who  is  entitled  to  the  real  estate  as 
tenant  in  tail,  have  the  chattels  absolutely ;  and  he  must,  by  the  rules  of 
the  court,  have  the  chattels  absolutely,  if  he  is  entitled  to  the  realty  as 
tenant  in  tail.  —  If  the  restriction  contended  for  were  to  prevail,  the 
consequence  might  be,  that  the  tenant  for  life  and  the  tenant  in  tail  in 
[  •lOS  ]      remainder  might  suffer  a  recovery  of  the  real  estate  [♦],  and  dispose  of 
that,  but  could  not  dispose  of  the  chattels  meant  to  accompany  it ;  fbr 
the  real  estate  would  be  alienable  by  the  tenant  in  tail  joinmg  afler  21, 
though  not  in  possession,  and  yet  he  could  not  convey  the  personal 
chattels.     It  may  be  true,  that,  had  the  testator  been  asked  if  an  infant 
should  become  so  entitled,  whether  it  was  his  will  he  should  take  the 
chattels  absolutely  he  would  have  answered  no ;  but  that  cannot  be 
admitted  :  if  the  testator  gives  a  legal  title,  it  must  have  its  legal  conse- 
quences.   This  is  the  rule  which  has  been  adopted  in  matters  analogous 
to  the  present. 

Mr.  Solicitor  General ^  in  reply. — The  only  question  is,  whether  there 
may  not  be  super-added,  to  an  estate-tail,  a  limitation  that  is  not  too 
remote  in  point  of  time,  that,  if  the  party  to  whom  the  estate-tail  is 
given  should  die  under  twenty-one,  the  estate  shall  go  over,  and  whether 
this  limitation  would  not  be  good.  Such  a  limitation  of  the  perscmal 
estate  expressly  made,  would  certainly  have  been  good.  Then  the 
question  is,  whether  the  testatorcan  be  supposed  to  have  meant  more 
in  this  case  than  if  he  had  said  '<  to  be  heir-looms  for  ever.*'  It  was  not 
attempted  to  be  argued  in  Folet^  v.  Bumell^  that  if  the  words  had  been 
the  same  with  those  in  Gofvoer  v.  Grosvenor^  they  must  not  have  had  the 
same  effect  as  they  had  in  that  case.  This  being  a  gift  to  the  person 
taking  the  real  estate,  the  testator  meant  that  person  should  tase  the 
same  interest  in  the  chattels  as  in  the  real  estate,  qualified,  as  to 
alienation,  as  fiur  ashe  could  have  limited  it,  and  subject  to  its  g^ing  with 
the  realty  as  long  as  by  law  it  mieht,  which  would  be  that  a  child  not 
attaining  twenty-one,  could  not  aispose  of  it.  In  Gotvfr  v.  Grovoenor^ 
Lord  UardiMce  thought  it  should  eo  to  a  master  to  form  a  settlement. 
In  Trqffbrd  v.  Trt^gbrdy  he  conceived  he  executed  the  idea  he  threw  out 
in  Gamer  v.  Grosvenorrhe  thought  it  should  go  to  the  first  tenant  in  tail 
who  should  attain  twenty-one.  In  the  Duke  of  Bridgtoater  v.  Littleton^ 
(antea,  vol.  i.  p.  280,  note,  less  correctly  stated  2  Vesey,  121.),  there  is 
nothing  with  respect  to  the  chattels  going  as  lon^  as  law  or  equity  will 
permit.— -In  the  present  case  there  is  no  direct  gifl  to  the  devisees  of 
thd  real  estate,  only  a  direction  how  the  chattels  shall  go. 
"Lord  Chancellor,  —  I  am  called  upon  to  say  that  the  effect  of  the  will 
Z  *106  ]      is  to  prevent  the  use  from  springing,  where,  if  it  sprang,  [*]  it  would 

give 
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give  an  absolute  estate.  To  do  this,  I  must  determine  that  the  use  i^hall 
not  spring  or  vest  till  twenty-two  years  after  the  death  of  Emma,  the 
first  taker  for  life.  How  am  I  to  gather  this  ?  from  the  words  "  as  far 
•*  as  the  rules  of  law  and  equity  will  permit  ?"  (3)  This  cannot  be ;  the 
uses  could  not  go  further  than  the  law  will  permit.  But  these  words  have 
th^ir  Sense;  for  h^  seems  to  have  known  that  the  personal  proper^ 
could  not  go  so  far  as  the  real.  The  case  of  Gower  v.  Grosvenor  has 
the  same  words :  and  it  seems  as  if  the  reporter  took  the  language  of 
Lord  Hardtoicke  ;  but  there  is  a  considerable  chasm  (4),  and  with  wti^t 
modifications  that  was  filled  up  I  cannot  say:  but  I  think  it  is  not 
necessary  td  follow  all  that  is  there  said.  Here,  the  estates  are  fiveh 
to  Emma  for  life,  remainder  to  the  first  and  other  sons,  with  remainder 
over,  and  the  furniture,  Sfc,  is  to  go  to  the  person  entitled  to  the  estate 
as  fkr  as  the  law  will  permit. —  The  person  entitled  seems  an  express 
description  of  the  child  of  Cecil.  The  other  cases  have  had  different 
words.  In  Foley  v.  Bumell,  it  was  contended  the  word  possession  was 
in  opposition  to  reversion ;  the  use>  there,  did  not  spring,  for  want  of 
the  contingency  arising  on  which  it  was  to  spring.  It  would  be  pedantic 
to  say,  that  Gotver  v.  Grosvenor  tui*ns  on  the  words  '^  as  far  as  the  law 
"  allows ;"  for  they  are  explained  by  the  different  natures  of  real  and 
personal  estates.  (5)  To  do  what  is  called  for  in  this  case,  I  must  go 
much  further  than  ever  has  been  done ;  for  I  know  no  instance  where 
the  conveyance  has  been  carried  to  the  utmost  extent  of  what  the  law 
migki  do.  I  know  conveyancers  have  endeavoured  to  frame  a  case  to 
the  utmost  extent  it  can  be  carried  :  but  here  it  might  be  suspended  to 
twenty-two  years  afler  a  life  in  being.  He  certainly  meant  tne  son,  if 
he  was  in  possession,  should  have  them.  What,  then,  shall  they  not  be 
in  possession  in  the  mean  time,  not  vest  in  any  body  ?  Cases  which  say 
you  shall  do  all  this  for  the  testator,  by  saying  you  shall  do  all  that  can 
be  done,  will  not  do.  This  would  be  fetching  the  intent  of  the  testator^ 
in  a  way  many  cases  have  said  it  cannot  be  done.  The  property  cannot 
be  rendered  inalienable  but  by  preventing  the  use  from  springing ;  which 
cannot  be  when  a  person  is  born  who  would  take  absolutely.  It  would 
be  a  direction  to  keep  it  unalienable  as  long  as  could  possibly  be.  I  am 
of  opinion  that  the  words  are  not  sufficient  to  give  such  a  construction, 
and  that»  consequently,  I  must  declare  that  this  property  vested  in  the 
•OQ  of  Emma,  and  goes  to  the  father  as  his  representative* 


rids 
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mffaimt 


(3)  See  12  Ves.  285.,  14  Ves.  478.,  &c. 

M)  Lord  Redesdate*s  notes  observe  that  this,  probably,  alludes  to  the  manner  in 
vbcli  Mr.  BamardUton  took  his  notes. 

(5)  Lord  Tkuriaw  here  said,  ''  If  the  mirds  '  as  far  as  law,  &c.,  will  permit,*  are  used 
''  to  denote  die  intention  of  the  testator  that  a  settlement  should  be  made,  and  not  to  de- 
"  note  the  manner  in  which  he  himself  devises  th^  property,  I  must  send  it  to  the  Master 
"  DOW  to  make  a  settlement.  The  words  mean  of  themselves  every  limitation  which  can 
"  be  ftmmed  for  the  purpose  of  making  property  unalienable  as  lyng  as  may  be.*'  Fnnnr 
laid  !{.'•  notes.  '  ^ 
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^■■' V  '■■'  [*]  Browne  asainst  Southouse.    • 

[♦107]  "" 

LmadfCi  Ifm  (Reg.  Lib.  1789.  A.  fol.  588.  b.) 

JiaUf  3d  July. 

Agimtofan  J^LIZABETH  WYVIL  died  5th  Afflrc/i,  1767,  intestate,  and  with- 
adroinistrator  out  issue,  possessed  of  considerable  property,  leaving  Maty  Wyvil^ 

ke^in^  money  \^^^  sister,  and  only  next  of  kin,  who,  at  that  time,  and  to  the  time  of 
ut^^iiT^  her  death,  was  insane.  William  W^il  obtained  letters  of  admmistratlon, 
hands,  which  be  during  the  insanity  of  Mary  WyvU^  and  gave  letters  of  attorney  to  the 
had  proposed  to  defendant  Southouse^  an  attorney,  to  collect  and  get  in  the  ettale  of 
hb  principal  to  Elizabeth  Wyvil,  and  to  lay  the  same  out  in  the  ninds.  He  recdved 
f*'d«***d^  several  large  sums,  and,  by  letter,  recommended  to  fViUiam  fVyvil^  that 
to  pay  in-  ^^®  monies  received  should  be  laid  out  in  the  3  per  cents,  which  fFyvU 

terest,  (1)  [with  acquiesced  in  by  letter,  6th  Feb.  1768  ;  and  informed  the  drfendant,  he 
annual  should  want  no  more  of  the  money,  and  never  afterwards  made  any 

*^^'*  (2)1  demand  upon  him,  the  defendant,  who,  from  to  time,  informed  WuvU 

that  he  had  laid  out  the  money,  received  by  him,  in  the  funds  or  otner- 
wise,  but  which  the  defendant,  in  fact,  always  kept.  WUliam  fVyoU 
died  about  November  1780,  and  appointed  the  other  defendants  his 
executors.  Mary  Wyvil  died  about  5th  Aprils  1786,  intestate  and 
insane,  and  left  plaintiff,  her  aunt  and  next  of  kin,  who  obtained  letters 
of  administration  de  bonis  non  of  Elizabeth  WyviL,  and  also  administration 
of  Mary  Wyvil  and,  in  that  capacity,  filed  the  present  bill,  fbr  an 
account,. agamst  the  defendant  Southouse^  and  the  executors  of  fVilUam 
Wyvilf  praying  also  interest  for  the  sums  which  the  defendant  SouihoHse 
kept  in  his  hands,  and  did  not  improve  at  interest. 

The  defendant,  by  his  answer,  sat  forth  an  account  of  the  monies  re- 
ceived and  laid  out ;  by  which  it  appeared  that  he  had,  from  time  to 
time,  large  balances  in  his  hands:  but,  with  respect  to  the  payment  of 
interest,  he  made  two  defences.  1st,  That  he  had  receiv^  no  orders 
or  instructions  to  lay  out  the  money.  2dly.  That  he  had  blended  the 
money  with  his  own,  and  conceiving  himself  liable  to  account  foty  or  pay 
the  money,  he  kept  sufficient  by  him,  or  in  his  banker's  hands  for  the 
purpose. 

It  was  in  evidence,  that  there  was  a  loss,  by  the  monies  received  not 
being  regularly  laid  out,  of  about  SOOL  ^ 

Lord  Chancellor  said,  that  it  was  a  clearly  established  point,  that*the 
[  ^108  ]  defendant  had  received  money,  but  that  that  would  not  have  [*3  bound 
him,  if  he  had  not  been  under  a  duty  to  make  interest  of  it  for  the 
benefit  of  the  estate ;  because,  then,  it  would  only  be  holding  the  money 
as  a  banker  holds  it ;  but  here  was  an  employment,  accepted  by  the  de- 
fendant SotUhouse,  to  lay  out  the  money  from  time  to  time.  It  is  said, 
he  is  not  liable,  because  an  administrator  is  not  bound  to  invest  the 
monies  in  his  hands,  so  as  to  make  interest :  but  here  he  has  bound  him- 
self. •  Therefore  an  account  must  be  taken  (2)  of  the  times  when  he 
received  mohies  belonging  to  the  estate,  and  when  he  ought  to  have  laid 
them  out :  and  he  must  answer  interest  at  4  per  cent,  from  the  times 
when  he  ought  to  have  laid  them  out. 

(1)  Vide  Newton  v.  Bennety  Perkins  v.  Bayntun,  and  Treves  ▼.  Townshend,  anUa, 
1  voL  359.  375.  384.  with  the  £ditor*8  notes:  also  LUtlehales  ▼.  Gascavne,  otil^,  73. , 
and  Franklin  v.  Smith,  posteot  433.,  Teibs  v.  Carpenter,  1  Mad.  Uep.  29a,  Ice. 
304.,  &c.  &c. 

(1?)  **  At  what  particular  times  he  received  any  sums  of  monefy  and  when  he  could 
**  have  laid  out  the  same.'*  The  Master  was  to  make  annual  rettSf  on  the  balances  in 
Vis  hands,  and  compute  interest  on  such  annual  rests,  at  tlie  rate  of  4  ;vr  cent,  per  an- 
num.    R.  Li 
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1790. 
Harrison  agaimt  Naylor.  [ru/eS.  c. 

a  Cox.  ^47, 
248   &.cJ\ 

(Reg.  Lib.  1789.  A.  fol.  630.  b.)  r-W 

TfiOMAS   NAYLOR,    by  wUI,  bequeathed  5000^.  to  his  natural  ^^*^^^^^' 
daughter,  now  Elizabeth  Harrison,  one  of  the  plaintiffs,  and  3000/.  i™^^  S^S 
to  his  unborn  child,  to  be  paid  them  when  they  should  respectively  i^edhythe 
attain  the  age  of  twenty-one,  unless  on  account  of  their  misconduct,  the  mecem  after 
trustees  of  his  will  should  think  fit  to  postpone  the  payment  till  they  jmnted  out;  then. 
should  respectively  attain  the  age  of  twenty-four ;  and  which  legacies,  ^"^^  ^^^ 
be  directed,  should  be  collected  and  raised  in  the  manner  and  by  the  ^samto  be*    * 
means  thereinafter  pointed  out  and  explained.     He  then  directed  his  raised  for  main - 
executors,  after  satisfying  all  debts  and  legacies,  to  lodge  and  vest  the  tenance,  and 
remainder  of  his  personal  estate  in  Bank  stock :  and  desired  them  to  **»«  residue  of 
purchase  a  certain  estate,  formerly  belonging  to  his  family,  if  the  same  ^^*^jf^'  ^^  ^ 
could  be  purchased;  and  if  it  could  not,  to  purchase  some  other  free-  °}^ legadJt^t^d 
hold  estate.     And  he,  by  his  said  will,  gave  and  devised  such  freehold  in  default,' 
estate,  when  purchased,  to  his  natural  son  Thomas  Naylor  and  to  the  makes  the 
male  heirs  of  his  body  for  ever,  and  if  he  should  die  without  issue  male,  estate  liable: 
then  to  the  heir  male  of  his  natural  daughter  Elizabeth,  provided  he  "^^  l^aci^ 
assume  the  name  of  Naylor;  but  if  his  said  natural  daughter  should  ^^  |,^^~ 
have  no  issue,  then  to  her  next  heir  at  law,  provided  he  assume  the  charge  on  the 
name  of  Naylor,     He  then  directs  the  sum  of  225/.  per  annum  to  be  real  estate;  and 
ap[>lied  out  of  the  rents  and  profits  of  his  said  estate,  for  and  towards  the  o"®  ©^  ^f  ^^- 
maintenance  of  his  said  children;  and  directed  and  required  the  exe-  ^f^^ho"^*^ 
cutors  to  apply  the  residue  and  the  remainder  of  the  rents  and  profits  of  j™cy  shall  not 
the  said  estate  to  the  purpose  of  raising  and  providing  the  legacies  Im  raised  for 
[*]  thereby  given  to  his  said  natural  children  :  and  if  the  said  rents  and  the  administra- 
profiU  proved  insufident,  then  he  made  the  estate,  so  to  be  purchased,  tor.(l) 
chargeable  with  the  pajrment  of  the  same,  or  the  remainder  thereof.  [  *1^  J 

Tne  child,  who  was  unborn  at  the  time  of  the  testator's  making  his 
will,  died  an  infant,  and  administration  was  obtained  by  authority  of  a 
sign  manual.  Elizabeth  intermarried  with  plaintiff  Harrison,  but  ther6 
was  no  issue  of  the  marriage.  The  bill  prayed  directions  and  execution 
of  the  trusts. 

Mr.  Mansfield,  for  the  plaintiff.  The  money  to  be  laid  out  in  the 
purchase  of  a  freehold  estate,  is  that  which  shall  remain  afler  payment 
of  debts  and  legacies. 

When  the  legacy  has  lapsed  by  the  death  of  the  legatee,  on  account 
of  its  being  charged  upon  a  real  estate,  the  estate  has  been  in  the  pos- 
session of  the  testator  at  the  time  of  his  death,  Whereas  this,  if  it  be 
to  affect  real  estates,  is  a  charge  on  an  estate  to  be  purchased :  but  wc 
contend  that  it  is  charged  on  the  personal  estate,  and  that  the  real  is 
not  to  be  purchased  till  the  legacies  are  paid.  The  testator  intended 
his  estate  to  be  so  limited,  as  to  secure  an  estate  to  the  male  heirs  of 
Thomas  Naylor,  and,  in  failure  of  them,  to  the  male  heirs  of  Elizabeth  ; 
for  which  purpose  the  plaintiffs  submit,  that  the  conveyance  ought  to  be 
to  Naulor  for  life,  in  strict  settlement ;  remainder  to  the  heirs  male  of 
Elizaoeth, 
Mr.  Sdicitor  General,  for  defendant  Naylor,  submitted,  that  the  le- 
'  gsucy  was  to  be  considered  as  charged  upon  land ;  and  the  legatees 
naviDg  died  before  the  same  was  raisable,  that  the  same  sinks  into  the 
land. 

(1)  See  a  much  more  fpU  report  of  this  cose  in  2  Cox,  247.,  &c.;  from  whence  it  ap- 
peart  there  was  another  material  point,  which  is  tl^cre  accurately  stated. 
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It  is  admitted  the  legacy  is  in  prascnti^  though  solvendum  injuluro. 

By  the  words,  "  tlie  legacies  to  be  collected  and  raised  in  manner 
after-mentioned/'  the  testator  cannot  be  considered  to  have  intended  tlie 
legacy  should  be  paid  out  of  the  personal  estate  before  the  purchase  of 
the  real,  he  having  afterwards  charged  the  real.  IjJB  intention  seems 
to  have  been,  that  his  estate  [*]  should  be  settled  upon  his  son,  charged 
with  the  legacies  to  his  other  children,  and  the  225/,  per  annum  for 
their  maintenance  and  education. 

Where  a  legacy  is  given  by  a  stranger,  charged  upon  land,  though 
with  interest,  if  the  legatee  dies,  it  will  sink  into  the  land,  Gcnoler  y. 
Standexjoicke  {ante,  v.  i.  p.  106.) ;  but  tliere  can  be  no  doubt,  where  it  is 
given  by  a  father  by  way  of  portion,  this  Court  will  not  charge  the 
estate  with  it,  if  the  child  dies  before  he  wants  it.  It  is  clear,  that  the 
testator  here  was  anxious  to  provide  an  intailed  estate  in  his  family. 

Lord  Chancellor, — I  thought  at  first  it  was  a  mere  personal  legacy; 
but  I  doubt,  upon  the  whole,  whether  it  must  not  be  considered  as 
charged  on  the  land,  the  testator  having  referred  to  the  manner  in 
which  it  is  to  be  raised,  and  having  afterwards  provided  for  the  pay- , 
nient  of  it,  by  charging  his  real  estate.  The  moment  the  money  ought 
to  be  laid  out  in  land,  it  must  be  considered  as  a  real  fund,  and  there- 
fore within  the  common  rule. 

The  conveyance  was  therefore  directed  to  be  to  Thomas  Naylor  (2)  in 
tale  male,  remainder  to  trustees  to  support  contingent  remainders ;  re- 
mainder to  the  heirs  male  of  Elizabeth  (3) ;  and  if  she  should  die  with- 
out heirs  male,  remainder  to  the  heirs  male  of  the  testator  in  fee.  (4) 

(2)  The  decree  in  R.  L.  directing  a  settlement  on  "  T./..  and  his  heirs  in  tail  male,"  is 
not  agreeably  to  tlic  directions  given  by  Lord  Thurlouu  or  to  the  object  he  had  clearly  in 
view.  See  it  noticed  in  Habcrgliam  v.  Vincent,  2  Vcs.  jiin.  234,  235.,  and  Stonnfietd  v. 
Habergham,  lOVes.  281.  note. 

(3)  "  Inffer     U.  L. 

^4)  See  this  approved  nf,  subject  to  the  observation*  in  note  (2),  j^er  Lord  Eldan  C, 
10  Vts.  231. 


Lincoln*s  Inn 
Hall,  7th  Jitt/y. 

Testator  gave 
his  brother  and 
nephew  lega- 
cies, and  ap- 
pointed them 


Cahey  against  Goodinge  [wyn]. 
(Reg.  Lib.  17S9.  A.  fol.507.  b.) 


jQOODlJVYN,]  the  testator,  by  will  dated  Jm we,  1783,  gave  to  the 
defendant,  his  brother,  Hcrirji/  GoodwyUy  500/.,  and  to  his  nephew, 
the  defendant,  Henri/  Goodwi/n,  jun.  500/.  (2),  and  appointed  them 
iiiu»  uiem  executors,  but  made  no  disposition  of  the  residue.  He  also  wrote  a 
execu^rsl' but  letter  (S)  to  the  nephew,  in  which,  among  other  things,  he  referred  him 
did  not  dispose  to  certain  letters  in  Chambers^  dictionary  as  worth  looking  Jbr,  and  di- 
of  the  residue,     rected  h'un  to  pay  the  plaintiff,  Carey ,  200/. 

'Jliey  were  in- 
debted to  him  in  unequal  sunis ;  this  is  no  release  of  the  debts,  (1)  and  they  are  trustees  lor  the  next  of 
kin,  as  to  the  residue.  (I) 

(1)  See  Bernf  v.  Usiier,  11  Ves.  87.  &c  PhilHpsr,  PhilUf)S,  I  Ch,  Ca.  292.  and 
Yelv.  160.  Brotvn  v.  Selvnn,  Forr.  240.  &c.;  vide  etiam  Hargr.Co.  Lit  264.  6.  note  (1). 

(2)  And  to  each  of  his  children  100/.  a  piece,  with  various  other  legacies.     R.  L. 

(3)  Some  part  of  this  letter  (which  was  proved  as  a  testamentary  writing)  seems  very 
material  in  favour  of  tlie  executors,  and  against  the  decision.  It  was  as  follows :  —  *'  As  I 
"  design  shortly  to  make  a  new  will,  wherein  .1  shall  devise  my  /f.  estate  to  you,  and 
**  after  your  decease  to  your  son,  &c.     I  hope  your  father  will  make  no  objection  to  this 

my  last  request ;  and  as  you  are  both  joint  executors  to  this  my  last  will,  that  you  will 
pay  J.  Carey,  Esq.,  200/.  on  my  account.  In  Chambers's  Dictionary  you  will  find 
(mentioning  the  titles)  something  worth  looking  for.  Wish  you  btahh  and  hiq>piiiesa» 
bMiig  your  nfiVctionate  uncle,  ff.  (/•** 

Henry 
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t*]  Henry  Goodvoyn^  the  brother,  was  indebted  to  the  testator  7000/. 
and  Henry  Goodvoyn^  jun.  was  indebted  to  him  1000/.  at  the  time  of  his 
decease.  Upon  searching  the  titles  referred  to  in  Chambers*^  dictionary, 
Bank  notes  were  found  to  a  considerable  amount. 

The  bill  was  by  the  next  of  kin,  and  prayed  an  account  of  the  personal 
estate  of  the  testator,  and  particularly  of  the  sums  in  which  the  executors 
were  indebted  to  him,  and  payment  of  the  same  to  the  plaintiffs. 

Mr.  Solicitor  General,  and  Mr,  Mansfield,  for  the  defendants,  con- 
tended :  1st.  That  the  appointment  of  the  brother  and  nephew  executors, 
Is  an  extinguishment  of  the  debt.  This  is  clearly  so  at  law ;  and  there 
is  no  case,  in  this  Court,  where  it  has  been  held  otherwise,  except  where 
there  has  been  a  direct  gifl  bf  the  residue.  That  was  the  case,  in 
Brown  V.  Selxoin,  For.  240.,  and  even  there.  Lord  Talbot  spoke  of  it  as 
an  undecided  point :  but  there  is  no  case  where  it  has  not  been  held  an 
extinguishment  against  the  next  of  kin. 

2d.  That,  having  (by  this  mean)  unequal  legacies,  and  there  being  no 
disposition  of  the  residue,  the  brothers  as  executors  were  entitled  to  it. 
That  by  appointing  them  executors,  the  testator  had  shewn  his  intention 
of  giving  them  the  personal  estate :  that  he  had  not  left  it  here  to  the 
mere  appointment,  as  the  letter  to  the  nephexjo  was  not  un-iinportanl  (4<) ; 
the  reference  to  the  parts  of  Chambers'^  dictionary  where  the  notes  were 
found,  is  tantamount  to  saying,  you  wiU  pay  Carey  200/.  out  of  the  notes, 
and  will  take  the  remainder.  It  is  inconsistent  with  the  idea  of  their  being 
executors  in  trust. 

Lord  Chancellor  said,  he  thought  it  had  been  a  settled  point  in  this 
Court,  that  the  appointment  of  the  debtor  executor,  was  no  more  than 
parting  witji  the  action :  and  declared  it  a  trust  for  tlie  next  of  kin. 

(4)  S«c  the  letter  from  R.  L.  in  the  preceding  note,  and  the  £ditor*s  observations. 
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[*]  Keble  against  Thompson. 
(Reg.  Lib.  1789.  A.  fol.  484.  b.) 

'THOMPSON  and  Pyefincli  were  co-trustees.  A  sum  of  1036/.  was 
paid  to  Pyefinch,  on  account  of  the  trust  fund,  he  lent  it  to  Thomp- 
son, and  took  a  note  of  hand. 

Pyefinch  and  Thompson  were  both  become  bankrupts. 

Lord  Chancellor  said,  if  a  trustee  will  suffer  a  co-trustee  to  detain  a 
sum  of  money  belonging  to  the  trust  estate,  they  are  botli  liable :  and 
ordered  the  debt  to  be  proved  against  both  estates.  (3) 

(I)  Vide  Sadler  yr,  Hobbs,  aniea,  1  voL  114.,  and  Scrofield  v.  Iloioes,  atUea,  90.  witli 
the  Editor's  notes.    Underwood  v.  Stephens,  1  Men* v.  T\%  &c. 

(S)  Sec  also  WWces  v.  Steivard,  and  Lani;Uon  y.  OUvant,  Cooper,  Ca.  Ch.  6.  &  35,  ] 
(3)  And  bis  Lordship  refused  Pyefinch  and  his  assignee  their  costs.    K.  L. 
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Lincoln  s  Inn 
Hall,  lih  July. 

One  trustee 
suflering  the 
other  to  have 
trust-money,  (1) 
under  a  note  of 
hand,  (2)  held 
liahle. 
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LincolrCs  Inn 
HaU,  9thJu/y. 

[Fttfe  S.C. 
1  Vcs.  Juh.  806. 
and  2  Cox,  260.] 

Tbe  tenant 
hating  by  mis- 
representation 
and  collu- 
sion (1)  with 
the  plaintiff's 
steward  ob. 
tained  a  re- 
newal of  a 
lease  for  lives 
as  if  one  only 
had  dropped, 
and  two  were 
to  be  ex- 
changed, 
when  in  fact 
two  lives  had 
fallen,  decreed 
to  pay  the 
▼alue  of  the 
two  lives;  and 
shall  not  have 
the  option  of 
delivering  up 
the  new,  and 
abiding  by  his 
former  lease. 

C •113] 


I 

The  Earl  of  Abingdon  against  Butler  and  Another. 

(Reg.  Lib.  1789.  A.  fol.  502.) 

fl^HE  plaintiff  being  seised  for  life  of  the  manor  of  Cumner,  in  the 
•■•  county  of  Berks,  with  a  power  of  leasing  for  twenty-one  years,  or 
three  lives  in  being;  by  lease  dated  24th  October^  1766,  demised  certain 
premises  therein  described,  and  being  part  of  the  said  manor,  to  John 
Godfrey^  to  hold  for  the  term  of  ninety-nine  years  if  the  said  John 
Goqfret/f  Bertie  Thomas  Egertony  and  Jane  Pmy  Egerton,  or  either  of 
them  should  so  long  live,  mider  the  rents  therein  reserved ;  this  lease  by 
mesne  assignments  came  into  the  possession  of  the  defendant  Ralpn 
Butler, 

In  1780,  John  Godfrey  died,  and  in  1785,  BeHie  Thomas  Egerton 
died,  by  which  the  interest  of  the  defendant  Ralph  Builer  was  reduced 
to  one  life  only,  viz,  that  of  Jane  Polly  Egerton. 

The  d^sfendant  Butler  in  1786,  being  desirous  of  obtaining  a  new 
lease,  and  of  substituting  the  names  of  his  three  sons  William  Butler, 
Ralph  Butler,  and  John  Butler^  for  Uie  lives  of  the  persons  deceased, 
and  for  that  of  Jhne  Polly  Egerton  ;  applied  to  the  defendant  Penson, 
who  was  then  steward  to  the  plaintiff  of  nis  manor  of  Cumner,  to  settle 
terms  for  the  renewal  of  the  lease.  The  bill  charged,  that  both  the  de- 
fendants knew  at  the  [*"]  time  Uiat  Bertie  Thomas  Egerton  was  dead,  as 
well  as  John  Godfrey  ;  but  this  was  denied  by  the  answers. 

The  bill,  also,  charged  that  the  rule  which  the  steward  had  always 
followed  in  renewal  of  leases,  in  the  said  manor,  had  been  to  assess  one 
yeav^s  purchase  Jbr  changing  a  life,  and  seven  yeari  purchase  for  adding 
two  lives  to  one,  according  to  the  yearly  value  appearmg  in  a  book  in  tlie 

Eossession  of  the  defendant  Penson.  And  that  it  appeared  by  the  said 
ook,  that  the  estate  comprised  in  the  said  lease  was  valued  at  102f. 
per  annum,  but  that  the  defendants  agreed  that  the  fine  should  be 
assessed  as  if  Bertie  Thomas  Egerton  was  living,  which  would  only 
be  adding  a  life  in  the  place  of  John  Godfrey  f  and  it  appearing  to 
be  the  practice,  that  the  nne  upon  adding  one  li^  to  two,  was  two  years' 
purchase,  the  defendants  agreed  that  the  fine  should  stand  at  200^.  as  if 
two  lives  had  been  in  bein^,  and  that  nothing  should  be  paid  for  ex- 
changing the  lives  of  Bertie  Thomas  Egerton,  and  Jane  PMv  Egtrtom, 
for  those  of  two  of  the  sons  of  defendant  Butler,  The  matter  being  thus 
represented  to  the  plaintiff  (though  the  exchange  of  two' lives,  and 
renewal  of  the  other  were  entered  in  the  contract  book)  and  the  sum  of 
200^.  being  accordinelv  paid,  plaintiff  executed  a  leate  bearikig  date 
19th  October,  1786,  of  the  premises,  to  the  defendant  Butler  for  the  term 
of  ninety-nine  vears,  if  fVUliam  Butler,  Ralph  Butler,  and  John  Builer, 
(sons  of  defendant  Builer,  or' either  of  them,  should  so  lone  live);  that 
the  defendant  Butler  called  upon  the  plaintiff  in  town  for  the  tease,  which 
was  delivered  to  him,  but  the  defendant  did  not  inform  tibe  plaintiff,  that 
Bertie  Thomas  Egerton  was  then  dead. 

The  plaintiff,  a^erwards,  discovering  that  Bertie  Thomas  Egerton  was 
dead  at  the  time  of  granting  the  lease,  applied  to  defendant  to  pay  him 
the  difference  of  the  fine  as  upon  the  substitution  of  two  lives,  which  the 
defendant  refused. 

The  original  bill  had  prayed  that  the  lease  might  be  delivered  up  to 
be  cancelled  [on  repayment  of  the  said  sum  of  200/.  which  the  piamtiff 
offered  to  repay  .J 


(1)   Viti4S  {inter  alia)  JBeaumoiU  V.  BouUbec,  7  Vcs.  599.  610,  611. 
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The  defendant  by  his  answer  (1),  submitting  to  deliver  up  the  new,         1790. 
mnd  to  abide  by  his  old  lease  upon  repa3rmcnt  of  the  200/.  actually  paid,      ^  ^  ^    ■  ^ 

[^]  The  plaintiff  amended  his  bill  (2),  and  prayed  that  it  might  be         Earl  of 
declared,  that  the  lease  was  fraudulently  obtained,  and  that  the  de-      Aunodok 
fendant  Butler  might  [either]  be  decreed  to  pay  to  the  plaintiff  the       Butmuu 
further  sum  of  6162.  or  such  sum  as  the  Court  should  tliink  a  fit  con*      r  #|  14  i 
sidcration  for  the  renewal,  [or  to  deliver  up  the  said  lease  on  repayment      ^ 
of  the  said  sum  of  200^.]  ;  and  in  default  of  payment  by  defendant 
Builert  that  defendant  Penson  might  be  decreed  to  pay  the  same. 

On  the  part  of  the  plaintiff,  Mr.  Attorney  General  contended  that  as 
the  defenoant  had  pressed  for  the  execution  of  this  contract,  upon 
grounds  which  he  knew  to  be  false,  he  was  bound  to  abide  whatever 
might  be  the  real  value  of  the  contract,  upon  a  reference  to  the  Master. 

He,  also,  contended,  that  the  suit  was  made  necessary,  even  to  the 
point  of  rescinding  the  contract,  by  the  defendant's  refusal  either  to 
abandon  the  lease,  or  to  pay  the  just  value  of  it. — 

The  plaintiff  read  a  deposition,  proving  this  refusal ;  and  he  also  read 
the  admission  of  the  defendant  in  his  answer,  that  soon  afler  the  exc-  ^ 

cation  of  the  lease,  he  called  upon  Lord  Abingdon^  and  concealed  tlie 
fact  that  another  life  had  ^dropt ;  alleging,  as  a  reason  for  that  conceal- 
ment, his  fear  of  losing  the  200^.  unless  he  had  the  estate  as  a  security 
for  iu 

Lord  Chancdlor  said,  he  had  some  doubts  whether  the  fraud  imputed^ 
was  proved ;  that  is,  whether  there  was  fraud  in  obtaining  the  lease. 

Mr.  Hardinge,  of  the  same  side  with  the  Attorney  General^  insisted 
that  the  lease  was,  in  a  correct  sense  of  the  word,  obtained  by  fraud ; 
though  perhaps  that  fnuid  may  have  originated  after  tlie  execution  of  the 
instrument :  but,  that,  before  the  delivery  of  it,  the  defendant,  in  the 
very  moment  of  asking  for  it,  concealed  a  fact,  which,  if  the  lessor  had 
known,  he  would  have  countermanded  the  direction  to  deliver  the 
instrument :  that  he  obtained  it  therefore,  that  is,  obtained  the  possession 
and  advantage  of  it  by  a  palpable  cheat. 

The  Lord  Chancellor  immediately  adopted  this  reasoning,  and  then 
stated  his  doubts,  whether  the  plaintiff  was  not  entitled,  even  to  an 
option,  according  to  his  amended  bill,  between  [*j  rescinding  the  con-      [  *115  ] 
tract,  and  upholding  it  upon  payment  of  the  value  of  the  difference. 

Mr.  SolicUor  General  argued  that  no  such  thing  was  ever  done,  and 
that  re-instatement  of  the  parties  in  their  condition  before  the  contract, 
was  the  single  equity  that  could  be  reached  in  cases  of  the  most  unqua- 
lified fraud :  that  the  Court  never  punished  fraud  in  one  contract  actuallv 
made,  by  forcing  upon  the  author  of  that  fraud  another  contract  which 
be  never  dreamt  ot  making. 

Then,  as  to  the  re-instatement,  he  insisted  that  it  was  offered  by  the 
defendant,  in  his  answer  to  the  original  bill ;  that  the  plaintiff,  instead  of 
accepting  the  offer,  had  filed  a  new  and  amended  bill,  widening  his 
equity,  insisting  upon  the  option,  and  claiming  to  establish  the  lease 

ra  a  new  vdoation ;  though  his  original  bill  affected  only  to  rescind 
cootract,  and  Uiough  he  had  himself  made  an  offer  to  tlie  defendant, 

(1)  Admitted  that  before  he  took  away  tlic  lease  he  knew  of  the  second  life  having 
dropped,  and  that  he  did  not  acquaint  the  plaintiff  of  the  fact,  but  he  denied  any  know- 
ledge  of  the  fmct  at  the  time  of  his  contract  for  the  lease.  From  Mr.  Coi*8  MS.  notes. 
Tbe  like  also  appears  in  Mr.  Cox*s  Rep.  261. 

It  appears  by  the  report  of  the  judgment,  in  1  Vcs.  209,  210.  that  the  Lord  Chancdlor 
hdd  that  the  plaintiff  fotf  the  benefit  afthote  admissions  b»f  the  amendment  cf  his  biU,  If 
however  ttmendmenis  are  to  matters  merely  collateral,  a  defendant  will  be  bound  by  his 
ibnner  admitions.    Vide  Spurrier  y.  \j»Ay  Fitzgerald,  6  Vcs.  548. -556. 

(2)  And  after  stating  that  the  value  of  the  new  lease  was  in  fact  616^  beyond  the 
actually  paid,  which  was  but  200^,  it  pntyedi  &c.     From  Mr.  Cox't  notes. 
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prior  to  the  bill,  upon  the  idea  of  merely  re-instating  the  parties. — ^^He 
argued,  therefore,  that  the  plaintiff  should  pay  his  own  costs  of  the 
amended  bill. 

'  Lord  Chancellor  {S)  held,  that  as  the  fraud  was  in  the  article  of  price, 
and  the  estate  acquired  by  that  fraud,  the  person  defrauded  had  an  equity 
in  correcting  the  value,  and  compelling  the  person,  who  had  so  defrauded 
him,  to  pay  it.  —  He  adverted  to  a  case  from  Ireland ^  in  which  he  had 
laid  down  the  same  rule,  and  acted  upon  it ;  but  he  could  not  recollect 
the  name  or  the  particular  facts. 

It  was  then  contended,  by  Mr.  Abbot,  as  counsel  for  Mr.  Penson,  the 
agent,  that  the  bill  ought  to  be  dismissed,  against  him,  with  costs,  no 
fraud  in  him,  as  to  this  contract,  having  been  proved. 

But  the  plaintiff's  counsel  read  Pensons  admission,  that  he  had  stated 
in  a  letter  to  Lord  Abingdony  the  contract  as  only  having  been  for  adding 
one  life ;  when,  in  truth,  according  to  his  own  statement,  it  was  for  adding 
one  life,  and  changing  two,  which  made  a  very  material  difference  in 
the  real  value. 

[*]  Mr.  Abbot  answered,  that  he  had  stated  the  fact  in  the  contract 
book,  as  it  reallv  was,  which  book,  Mr.  Esttoicke^  the  Auditor,  might  have 
seen,  but  would  not  examine  ;  so  that,  by  mistake  in  the  audit  account, 
the  fact  was  incorrectly  described. 

But  the  Lord  Chancellor  said,  the  entry  in  the  audit  account  must  have 
originated  with  him,  and  was  a  palpable  fraud.  He  should,  therefore, 
not  only  make  him  pay  his  costs,  but,  also,  the  additional  value  of  the 
estate,  if  the  other  defendant  could  not  pay  it. 

The  decree  was  (4),  that  an  account  should  be  taken  of  the  value  of 
the  lease,  at  the  time  of  its  execution ;  that  the  defendant  Butler  should 
pay  that  value  with  the  costs  of  the  suit ;  and  that,  in  default  of  his  pay- 
ment, the  deficiency  should  be  made  good  by  Penson,  the  other  defend- 
ant, who  should  pay  his  own  costs.  ' 

(5)  See  the  judgment  in  2  Cox,  262.  and  more  especially  in  1  Ves.  jun.  208,209,  9\(X 
(4)  The  Master  was  to  inquire  what  was  the  value  of  the  addition  to  the  estate  beyond 
the  sum  of  200/.  paid  by  the  defendant  R,  Butler  to  tlie  plaintifT,  and  hz  was  to  compute 
interest  on  what  he  should  find  was  the  value  of  the  addition  to  the  estate  beyond  the  said 
smn  of  200/.,  after  the  rate  of  4  jter  cent^  from  the  19th  of  October,  1786.  Bntler  was  to 
pay  that  amount  with  the  plaintifiT's  costs  to  be  taxed ;  and  in  case  he  did  not  pay  Um 
laiue,  the  defendant  Pgnson  was  to  pay  the  same  to  the  plaintifT.     Reg,  Lib. 


Wardell  agaimt  WardeiXt 
JincMs  Inn  (Reg.  Lib.  1789.  B.  fol.  635.) 

HaU,  9th  J%dy. 

TestMor,  by  his  HHESTATOH,  having  limited  several  copyhold  estatc&  upon  certain 
will,  tiddng  no-  -i-  trusts,  observes  that  "  Whereas  I  have  omitted  to  do  or  put  proper 
tice  that  he  had  surrenders,  or  other  proper  acts  of  and  concerning  some  part  or  parts 
derdhroprhold  ®^  "^  copyhold  and  customary  lands,  hereditaments,  and  estates,  to  the 
estates,  which  he  ^^^  of  my  will,  or  otherwise,  to  enable  me  to  dispose  of  the  same  by  my 
devised,  but  di-  will,  and  for  want  thereof  the  same  will  descend  to  my  son  John  as  my 
recting  his  son  heir  at  law,  contrary  to  my  intention  and  this  my  will :  now  I  do  hereby 
to  convey  them,  ^i||^  order,  and  direct,  that  my  said  son  John,  or  his  heirs,  when  or  as 
the  son^othCT***   ®^"  ^  ^®  ®^  ^^y  ®^*^^  attain  the  age  of  21  years,  shall  and  do,  upon 

estates,  though  the  copyholds  are  not  devisable  by  custom,  yet  the  surrenders  decreed  to  be  made.  ( 1 ) 

(1)  See  Fursakery,  Robinson,   I  £q.  Ca.  Ab.  125.,  £.  GodolpJdn  v.  Penwek,  3  Ves. 
371.,  and  Pike  v.  mite,  postea,  286.,  ei  vide  Warde  v.  Warde,  Ambler,  299. 

request 


IN  THE  .Court  of  Chancery. 

request  and  charges  in  the  law  of  the  persons  interested  and  requesting 
the  same,  pass  sufficient  surrenders,  and  do  all  other  acts  in  law  required 
and  necessary,  for  establishing  and  confirming  the  several  estates  herein 
limited  to  them  respectively ;  and  that,  in  default  thereof,  or  upon  refusal 
or  neglect  so  to  do,  the  estate  herein  limited  or  appointed  to  my  said 
son  John  and  the  heirs  of  his  body,  shall  immediately  from  thenceforth 
cease  and  determine,  and  the  several  remainders  thereupon  expectant 
shall  successively  take  efiect  in  possession,  in  the  same  manner  [*]  and 
to  all  intents  and  purposes  as  if  my  son  John  was  actually  dead  without 
issue,  and  that,  in'  the  mean  time  and  until  such  refusal  or  neglect,  the 
said  copyhold  and  customary  estates  shall  go,  be  held  and  enjoyed  ac- 
cording to  this  my  will.*' 

The  customary  estates  not  being  devisable,  it  was  insisted  the  Court 
could  not  decree  a  surrender. 

Lord  Chancellor  was  clearly  of  opinion  that,  though  they  were  not 
devisable  by  the  custom,  yet,  as  the  testator  might  dispose  of  them,  and 
had  marked  his  intention  so  to  do,  that  brings  it  within  the  principle 
upon  which  the  Court  proceeds  in  supplying  surrenders  for  payment  of 
debts  or  provisions  for  younger  children,  which  are  considered  as 
meritorious  considerations;  and  decreed  the  surrenders  prayed  by  the 
bill. 
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Crowe  against  Ballard.  . 

(Reg.  Lib.  1789.  A.  fol.  608.  b.) 

npHE  late  Lord  Litchjleld,  by  his  will  made  in  the  year  1774,  gave  to 
*-  the  plaintiff  RoheH  Crowe  a  legacy  of  1000/.  to  be  paid  him  at  the 
death  of  Lady  Litchfield.  Lord  Litchjleld  died  in  the  year  1776,  leaving 
Lady  Lilchjield  his  widow,  aged  69  years  or  thereabout.  The  plaintiff 
Robert  Crouse,  being  then  a  young  man  about  22  years  of  age,  and  hav- 
ing pressing  occasions  for  money,  the  defendant  undertook,  as  his  agent, 
to  sell  the  legacy  to  the  best  advantage  ;  and  informed  the  plaintiff  that 
he  had  endeavoured  to  sell  the  same,  but  could  get  no  offer  higher  than 
300/.  for  which  he  had  sold  the  legacy  to  a  Mr.  Toft^  to  whom  the  plain- 
tiff, on  the  defendant's  representation,  executed  an  assignment.  In  factj 
To/i  was  only  a  nominal  purchaser,  and  the  defendant  really  purchased 
the  legacy.  The  money  was  paid  by  small  sums,  between  1st  of  Oct. 
1777,  and  the  23d  Feb.  1778,  to  the  plaintiff  Robert,  his  brother,  the 
ether  plaintiff,  George,  and  to  Mr.  Seally,  the  plaintiff  George's  tutor^  viz. 
301.  to  George  Crowe,  100/.  to  Robert  Crowe,  20/.  to  George  Crowe,  50/. 
in  satisfaction  of  a  draft  of  Robert,  and  to  Mr.  SeaUy,  at  different  time& 
60/.  10/.  and  49/.  10^.  which  last  payment  however  was  contradicted  by 
him  in  his  evidence.  Afterwards,  in  1780,  Lady  Litchfield  being  likely 
to  die^  and  the  plaintiff  fearing  his  [*]  sale  of  the  legacy  would  come  to 
the  knowledge  of  his  father,  he  applied  to  the  defendant,  and  requested 
him  to  apply  to  Tq/l  to  know  what  sum,  payable  at  the  death  of  hia 
father  George  Crowe  sen.  he  would  take  for  his  interest  in  the^  legacy ^c 
when  the  defendant  told  him  that  Tq/h  had  quitted  the  kingdom,  or 
was  dead,  and  that  his  interest  in  the  legacy  had  become  the  property 
of  himself,  the  defendant,  and,  pretending  great  friendship  to  the  plaintid^ 
at  length  agreed  to  give  up  his  right  to  ttte  legacy,  upon  receiving  the 
joint  security  of  the  plaintiffs  Robert  and  George  Crowe  for  the  sum  of 

(1)    Vide  1  Ball  and  Bcattie,  3.59.  555.,  Supplement  to  Vescy,  297,  &c.,  and  Fox  v. 
Alacretk,  attUa,  2  vot  400>  nilh  th^  £diior*s  notes. 

1800/. 


Lincoln  t  Inn 
Hall,  \S^  July, 

[Vide  a  C. 
1  Vet.jun.215. 
andSCoK,253.] 

An  agent  em- 
ployed to  tell 
a  reverrionary 
legacy  buys  it 
in  the  name  of 
another,  and 
afterwards  kUs 
it  to  the  legatee, 
for  a  bond  pay. 
able  after  death 
ofhisfiuher, 
and  then  ob- 
tains ftom  him 
a  money-bond : 
the  whole 
transaction  is 
firaodulent; 
and  the  giving 
the  bond  and 
payment  of 
interest,  no  eon- 
finnation.(l) 

[*118] 


l|g  Cases  Abgued  and  Determived 

1790«  19001.  payable  at  the  death  of  George  Crotoc  sen.  (who  was  then  o£  the 
^  \  II V  age  of  63  yean,)  whereupon  a  poit-obU  bond  was  entered  into,  and  ex* 
Cbows  ecuted  by  the  piatntifib  to  the  defendant,  dated  25Ui  Aprils  1780,  in  the 
og^ifut  penal  sum  of  8600^4  with  a  condition  iinder*written,  reciting  that  the 
BAjbLABs.  pliintifi  ftood  indebted  to  defendant  in  900/.  conditioned  for  payment  of 
1800/.  in  case  they  or  either  of  them  the  plaindffii  should  survive  the 
father,  within  three  months  after  the  father's  death :  but,  in  fact,  no  suc^ 
debt  of  90tf.  subsisted  at  the  time.  In  October y  1782,  the  plahitiff's 
father  died,  and  the  plaintiff  Robert  came  into  possession  of  a  fortune  of 
dOOtf.  a  year,  and,  m  the  month  ofJanuanf,  1783,  the  defaidant  ap- 
plied for  payment  of  the  bond,  but  the  plaintiffs  bein^  unable  to  pay  it, 
and  defendant  threatening  a  suit,  a  money-bond  was  given  for  the  1800^ 
and  interest  at  6  par  cent,  beaxing  date  10th  October ^  1782 ;  smce  when, 
the  plaintiff  Robert  had  paid  four  years'  interest  on  the  bond,  to  the 
nonih  of  October^  1786,  and  the  defendant,  having  sued  out  process  to 
arrest  the  plainttfi,  they  filed  this  bill  18th  May^  1787,  praying  that, 
upon  payment  of  the  money  really  advanced,  the  defendant  might  be 
decreed  to  deliver  up  die  bond  to  be  canccdled,  and  might  be  restrained 
by  injunction  firom  proceeding  at  law,  and  therein  charged  that  the 
legacy  at  the  time  of  the  sale  was  really  worth,  to  a  purchaser, 
741^  12««  Sd.  calculating  the  life  of  Lady  Litchfield  to  be  worth  six  yean 
l-8th  purchase,  and  allowing  the  purchaser  5  per  cent,  per  annuMf  and 
compound  interest  for  his  money ;  therefore,  that  the  sum  of  SOtf.  was 
MR  12*.  Sd.  below  the  value. 

Mr.  Solicitor  General^  Mr.  Lloyd,  and  Mr.  King  for  the  plaintiflb,  stated 
the  case,  and  the  general  value  of  the  life,  and  the  sums  paid,  to  shew 
[  *119  3  the  inadequacy  of  the  price  given  for  it.  [**]  They  abo  insisted  on  the 
general  rules  of  relievmg  persons  who  treated  in  this  way  foY  their  ex- 
pectations,  and  who  were  held  by  the  Court  entitled  to  its  interference* 
Tdiat,  here»  the  fint  transaction  was  manifestly  fraudulent  and  un- . 
conscionable :  2dly.  that  the  money-bond,  though  after  the  death  of  the 
fiuher,  could  not  be  considered  as  a  confirmation :  that,  in  order  to  be 
80,  it  should  be  done  freely,  and  not  under  the  influence  of  the  prior 
transaction ;  for  this  they  cited  Chesterfield  v.  Janssen  (2),  2  Vesey,  125 ; 
Cole  V.  Gibbons,  3  Wms.  290.  citing  Curwen  v.  Milner,  in  the  note  on 
page  292;  .Norrisv.  Rodd,  16th  March,  1779,  where  the  plaintiff,  in 
consideration  of  2000^.  sold  to  defendant  an  annuity  of  435/.  for  the  life 
of  plaintiff,  payable  upon  the  death  of  his  father,  (a^ed  71  years,}  if 
plaintiff  and  defendant  should  survive  him :  in  October,  m  the  same  year, 
the  &ther  died,  and,  upon  the  first  payment  becoming  due,  defendant 
applied  for  it,  and  plaintiff  not  being  able  to  pay  it,  obtained  from  plain- 
tiff a  mortgage  of  his  estate  in  possession  and  revenion,  it  being  chiefly 
Us  mother's  for  life,  for  4212^  f  4000^.  being  for  the  2000/.  reall^r  ad- 
vanced, and  212/.  for  the  half-years  annuity  due :  in  1775,)  the  plaintiff 
filed  his  bin,  and  was  relieved  against  the  grant,  bonds,  and  mortgage. 

Mr.  Man^iddBxA  Mr.  Scaife,  for  the  defendant,  argued,  that,  ftom 
the  secrecy  necessary  from  the  fear  plaintiff  had  of  his  fath^'s  hearing 
4>f  the^  plaintiff's  desij^  to  sell  the  legacy,  a  larger  price  could  not  be 
^tainea  for  it:  that  it  had  been  offered  to  seveml  persons,  but  no  one 
Iiad  oKred  more.  With  respect  to  the  value,  the  sums  were  calcu- 
lated for  certain  interests,  ana  with  the  contingency  of  the  plaintiff's 
dying  before  Uieir  father.  With  respect  to  &e  confirmation ;  if  the 
confinha^on,  in  this  case,  does  not  prevail,  there  never  can  be  a  con- 
firmation. In  Cherie^ld  V.  Janssen,  the  transaction  was  hdd  to  be 
4dlrmed ;  and  the  cases  where  it  has  not  been  so  have  been  cases  of 
gtCBt  distress,  and  where  the  distress  has  continued  at  the  time  of  the 

(2)  Fiffe  Suppkment  to  V«iey,  297,  &c  &c 

confirmation. 


tK  THE  Court  of  Chakccrt* 

cdnfirmatloD.  Ttiis  wafi  the  case  both  In  Curtmen  v.  MUner^  and  in 
NorrU  v.  Radd. 

Lord  Chancdlor. — This  case  lies  in  a  nairrow  compass*  The  plaintiff 
was  a  young  man  entitled  to  a  legacy  of  1000/.  upon  the  death  of  Lady 
IMchfiM^  trho  was  69  years  of  age.  Ballard  undertakes  to  sell  the 
legacy,  arid  pretends  he  took  great  [*]  pains  so  to  do ;  but  it  is  in  evi- 
dence that  he  represented  it  as  a  very  hazardous  business.  Then  he 
buys  it  himself.  This  is  alone  sufficient  to  set  aside  the  transaction.  It 
is  impossible,  at  any  rate,  that  the  person  employed  to  sell  can  be  per« 
mitted  to  buy.  (S)  Even  if  this  toas  done  toiik  the  kn&odedge  ^the  party 
sdUng^  it  could  not  be  supported.  That  principle  must  prevailf  even  %f 
he  had  bought  Jairly*  He  paid  the  money,  as  advanced  by  the  person 
who  bad  purchased.  The  whole,  according  to  his  own  answer,  was 
SIOI.,  of  tois  49^  is  denied.  It  is  as  oppressive  a  transaction  as  can  be 
conceived*  Then,  the  consideration  of  tne  post-obit  bond : — then,  as  to 
the  subsequent  bond  being  a  confirmation,  I  am  at  a  loss  upon  tohat 
principle  courts  have  spoken  tf  confirmations.  If  a  gentleman  of  rank, 
fortune,  and  honour,  under  age,  in  distress,  or  otheiwise,  gives  a  bond, 
and  afterwards  conceives  that  ne  has  made  a  hard  bargain,  and,  know- 
ing that  the  bond  is  bad,  will  give  a  new  bond,  that  will  maintain  Uio 
possession  of  the  right  of  the  holder  of  die  bond,  and  this  act  shall  be 
said  to  be  a  confirpiation ;  but  not  any  oat  done  under  the  influence  of 
thejormer  transaction,  and  the  opinion  that  that  bond  is  good.  (4)  Here 
the  bond  was  not  given  fVeelv,  out  under  the  hifluenee  of  the  former 
transaction*  I  do  not  remember  the  case  cited  by  Mr.  King,  (Norris  v. 
Sodd,)  but  it  must  have  proceeded  on  the  same  ground  with  Uiis.  The 
confinnation  from  payment  of  interest  is  of  no  avaD,  bein^  still  undcfr 
^e  same  impression.  I  am  clearly  of  Opinion  the  transaction  must  be 
set  aride,  and  tiie  bond  delivered  up :  the  Master  must  take  an  account 
of  what  b  due  between  the  parties,  and  the  defendant  must  pay  costs.  * 

(3)  See  For  ▼.  Madreih,  anieth  400,  &c.    Sapplement  to  Vewy.  11,  12.,  dting  6  Vta. 
€17.  B25.  6aa,  8  Vo.  557.  348,  &c^  14  Ves.  517,  &c. 

^(4)  Mum^  V.  I\Umer,  3  Scho.  and  Lefiroy,  486.  Coles  v.  Tmcolhie,  9  Vea^  254. 
Bat  in  the  case  of  port  obk  iratuections,  vide  Evans  v.  Chesskbrt,  Soppl^fltMmt  to  Vei.  JKX). 
with  the  prarious  obiertacions  upoa  £•  Chesterfdd  ▼.  Janssen,  Hid,  297,  298,  &C 
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[•ISO) 


Tbc  Countess  Dowager  of  Shrewsbury  against  the  Earl  of 

Shrewsbury. 

(Reg.  Lib.  1789.  A.  tbi.  414. ) 

'^VnE  Dtdce  of  Shrewsbury,  in  1700,  made  a  fokuittfy  seukmeflt  of 

'*  Ilia  estlite  (aaer  limiting  it  for  the  benefit  ^  himself  and  hsm)  m 

tSitom  TU5^,  fadter  of  the  iate  earl  of  Shr^M^tyf  for  Itf^;  i«- 

iittiB«br  to  firnstees  to  preserte  contingent  t^maindein ;  rMiuMkr  lo 


te  •  craklor  for  tfM  timis  pdd,  wUdi  4uai  be  iwasd  for  lui 


taUw 


LmeMs  Inn 

irdl,ldUiA 

11th  2)^.1789. 

Rcheara, 

UneobCs  Inn 

Maa,l9akJufy, 

179a 

[&  C.  1  Vek 
juii.227.] 

Tenant  in  taO, 
but 

liamcntfrom 
heihdl 


of  Jfaf46oroitfft'tCM&aMadd.  li.4^«c*  . 

i  the  i«.faeani^  1  Yes.  mn.  S^.  Thb  PtdtttOOti  \l^  Infl  Ifte 
ttid  Aie  prhid^  distinetiy  eiiaimicled  by  lioid  Mhn  0. ,  In  IPkte 
T.MAtf,  llVet.  ft57,&c.274.  Hseq,  in  wldch  hb  IxudAip  Mfeifli  td  the  f*ilid)^  «Me 
as  waiakhtg  the  ^hctriae,  that  a  tenant  In  tail  imder  any  diaabflitf  «f  aUenation  b  «on- 
■idcred  but  at  a  tenant  for  life.  Vkketiam,  Jtmtty.  MTgjim,  anteOf  1  ¥oL  906.  aodtbe 
JE^tor't  note;  and  1  Ball  an^  Beattie,  142. 

the 


ido 


Cases  Arouep  and  DfTijiMiNEO 


1790w  ^be  first  .and  other  sons  in  talc  male,  with  remainders  over,  remainder 
^  -^  'ii  V  to  himself  in  fee,  and  made  a  [*]  will  confirming  the  settlement.  la 
The  Countettof  1788,  the  said  George  Talbot  married,  and  a  settlement  was  made,  by 
Shuewsbuet  which  the  estate  was  settled,  as  to  the  entail,  according  to  the  duke's 
fm^l^^i  -  settlement,  but  there  was  a  clause  to  raise  20,000^.  for  daughters,  by  a 
^u^mKY»  ^™*'  ^"°  created  for  that  purpose.  In  1719,  the  late  earl  (who  was 
r  ^121  n*  the  eldest  son)  was  bom.  By  a  private  act  of  parliament,  6  Geo.  1. 
1720,  the  marriage-settlement  was  confirmed,  and  the  estate  was  set- 
tled on  such  persons  upon  whom  the  earldom  should  descend :  and  the 
act  contdned  a  clause  that  Gilbert^  then  Earl  of  Shrevosbury^  the  said 
George^  or  John  Talbot ^  should  not  alien,  grant,  or  convey,  the  pre- 
mises thereby  settled,  or  any  part  thereof;  and  that  every  fine,  alien- 
ation, Sfc.  should  be  void :  but  the  act  contained  a  proviso,  that  neither 
the  first  nor  other  sons  of  the  said  George  Talboty  or  of  John  Talbot,  or 
the  heirs  male  of  their  bodies,  who  should,  within  siX  months  afler  he 
or  they  should  attain  the  age  of  eighteen  years,  take  the  oaths  of  su- 
premacy and  allegiance,  and  should  from  thenceforth  continue  a  Pro- 
testant, until  he  or  they  should  attain  his  or  their  age  or  ages  of  twenty- 
one  years,  should  be  disabled  from  alienating  the  same:  and  the  said 
act  also  contained  a  proviso,  by  which  the  said  George  Talbot  was  im- 
powered,  in  case  he  should  have  issue  a  son,  and  also  a  younger  child 
or  children,  by  deed  or  will,  to  create  a  trust-term  of  ninety-nine  years, 
for  raising  15,000/.  for  the  portions  of  daughters,  and  200/.  per  ami. 
for  each  younger  son.  In  June,  1720,  George  Talbot,  having  a  son 
bom,  executed  the  power,  by  deed,  for  raising  these  portions  and  an- 
nuities, by  vesting  a  term  of  ninety-nine  years  in  Lord  FitTnoUliam  and 
George  Pitt,  and,  by  will  in  February  following,  reciting  that  he  had  a 
son  and  daughter  born,  and  might  have  more  (without  taking  notice  of 
the  deed),  devised  to  other  trustees,  for  a  term  of  ninety-nine  years,  to 
raise  the  portions  and  annuities.  In  the  deed,  they  were  to  be  raised 
by  rents,  profits,  or  by  sale  or  mortgage ;  by  the  will,  by  rents  and 
profits  only.  George  Talbot  died  in  1733,  leaving  several  sons  and 
three  daughters,  of  whom  George,  the  eldest  (the  late  earl),  became 
seised  of  all  the  real  estates,  as  first  remainder-man  in  tail  under  the 
settlement  of  1718,  and  the  act  of  parliament  confirming  it;  but  sub- 
ject to  the  restriction  in  the  act  as  to  alienation,  unless  he  should  con- 
form within  six  months  afler  attaining  eighteen  years  of  age,  which  he 
did  not.  The  eldest  daughter,  Barbara,  married  the  late  Lord  AstoHj 
and,  before  marriage,  executed  a  release  of  her  portion  of  5000/.,  on  its 
£  ♦122  3  being  paid,  by  the  late  [♦]  earl,  to  the  then  Lord  Aston,  the  father  of 
her  husband,  and  discharged  the  estate,  as  well  as  released  the  earl/and 
the  trustees  from  the  same,  but  the  earl  took  no  assignment  of  the 
charge.  He  also,  in  part,  paid  the  portion  of  his  sister  Mary,  who 
was  married  to  the  late  Lord  Dormer;  which  portions  he  paid  out  of 
his  own  money. 

By  indenture  of  demise  of  2d  July,  1751,  reciting  t^e  act  of  pariia- 
inent,  and  that  the  Earl  had  paid  the  portion  of  the  said  Lady  Aston^ 
and  part  of  the  portion  of  Lady  Dormer,  and  that  none  of  the  said 
15,000/.  having  been  raised  under  the  term  of  ninety-nine  years,  the  said 
£arl  was  entitled  to  have  such  part  of  the  same  as  he  had  advanced, 
paid  and  satisfied;  and  that  Matthew  Robinson  (a  party  thereto)  had 
contracted  with  the  Earl,  at  the  sum  of  1000/.  for  the  purchase  of  a  term 
of  forty  years  in  the  advowson  of  the  parish-church  of  Bughfield,  part  of 
the  premises  comprised  in  the  ninety-nine  years*  term,  and  that  the 
(executors  of  Lord  Fitztoilliam  (who  had  survived  George  Pitt,  his  co- 
trustee) had  been  applied  to  join  in  demising  the  said  advowson,  which 
they  had  consented  to,  on  condition  that  the  said  1000/.  should  go  in 
part-satisfaction  of  the  15,000/.  to  be  raised  by  the  said  term:  the  Earl 

and 
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and  trustees  conveyeil  the  right  of  patronage  to  the  said  Matihew^        1790. 

Robinson  for  forty  years.     Tlie  Earl,  after  this  deed,  out  of  his  own'  .  ^      \  __'  ,. 

money,  paid  the  remainder  of  Lady  Dormers  portion,  and  also  the  TheCountSsof 

portion  of  Lucy  his  youngest  sister;  but  took  no  assignment  of  their.    SHMWMuay 

respective  claims.     The  late  Earl  made  his  will,  dated  12th  Juncy  l?*?/    'k"^^^  ^ 

(previous  to  several  of  these  transactions,)  whereby,  after  ordering  that    i^^j^iSf 

such  of  his  debts,  for  which  no  real  security  was  given,  should  be  paid 

out  of  his  personal  estate,  and  that  those  for  which  any  real  security  was 

given,  should  be  paid  out  of  the  real  estates  charged  therewith,  in  ease 

and  exoneration  of  his  personal  estate ;  and,  after  giving  legacies  and 

annuities,  he  gave  all  the  rest  and  residue  of  his  real  and  personal  estate 

whatsoever  and  wheresoever,  to  his  brother  Charhs  Talbot ^  his  heirs, 

executors,   administrators,   and  assigns,   and  appointed  him  executor 

thereof.     Charles  Talbot  died  in  the  late  Earl's  life-time.     George,  late 

Earl  of  ShrexDsburify  died  21st  July,  1787,  without  issue,  and  without 

revoking  his  said  will,  leaving  the  defendant  Charles  Talbot,  now  Earl 

of  Shrewsbury,  (son  of  the  said  Charles  Talbot,)  his  nephew  and  heir  at 

law,  and  plaintiff  his  widow  him  surviving.     [*]  The  plaintiff,  6th  Sep-      [  *123  J 

tember,  1787,  took  out  letters  of  administration  with  the  will  annexed,  to 

the  late  Earl,  and  possessed  herself  of  his  personal  estate,  and  filed  her 

i»resent  bill,  praying  that  the  portions,  paid  by  the  late  Earl  her  husband, 

out  of  his  personal  estates,  might  be  raised  out  of  the  ninety-nine  years' 

term,  for  that  purpose  provided ;  and  that  all  proper  parties  might  join 

in  raisihg  the  same ;  and  that  the  same,  when  raised,  might  be  paid  to 

the  pUdntiff  as  widow  and  personal  representative  of  the  late  Earl. 

Mr.  Solicitor  General,  for  the  plaintiff.  —  Either  tenant  for  life  or 
tenant  in  tail,  who  shews  his  intention  to  keep  alive  the  charge,  may  do 
ao.  The  rule  of  the  Court  is  laid  down  in  several  cases,  KirJcham  v. 
Smith,  1  Vesey,  258.,  Amesbury  v.  Broton,  1  Vesey,  477. 

Length  of  time,  without  calling  for  an  assignment,  certainly  is  a 
q>ecie8  of  evidence  that  he  meant  to  give  up  the  charge. 
'  Here,  not  having  complied  with  the  act  of  parliament, .  within  six 
months  after  attaining  eighteen,  Lord  Shrewsbury  was  like  a  tenant  for 
life,  and  his  acts  are  to  be  reasoned  upon  in  the  same  manner.  His 
acts,  with  respect  to  the  1000/.  are  sufHcient  to  shew  he  meant  to  keep 
the  charge  alive  ;  the  deed  reciting  that  he  was  entitled  to  the  money. 
And,  although  a  long  time  has  elapsed,  it  cannot  be  imputed  to  him,  a^ 
he  was  obliged  to  keep  down  the  interest. 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Graham,  for  the  defendant.  — 
There  is  no  ground  to  call  upon  Lord  Shrewsbury's  real  estate  to  pay  off 
this  charge  ;  as  there  does  not  appear  to  have  been  any  intention  in  the 
late  Earl  to  keep  it  alive.  The  question  is,  whether  the  late  Earl  was 
tenant  in  tail,  or  tenant  for  life  only.  Although,  by  the  act  of  parlia- 
ment^ he  could  not  alien  the  estate;  he  was,  to  all  other  purposes, 
tenant  in  tail :  as  such,  he  might  cut  timber  and  open  mines ;  and, 
although  he  was  bound  to  keep  down  the  interest  of  the  charge,  it  ap- 
pears, from  Amesbury  v.  Brown,  that,  if  he  takes  it  in,  he  may  entitle 
himself  as  a  creditor.  His  interest,  in  this  case,  was  larger  than  that  of 
a  mere  tenant  for  life;  for,  if  he  had  made  a  feoffment,  or  been  vouched, 
it  would  have  been  no  forfeiture,  WUlion  v.  Berkley,  Plowd.  241.  tt  is  . 
a  common  position,  that,  where  a  tenant  in  [*]  tail' pays  off  an  in-  T  *124  1 
ctunbrance,  it  shall  be  a  discharge  of  the  estate,  but  where  tenant  for 
lifb  does  so  it  shall  not;  but,  although  this  has  become  a  familiar  rule, 
no  teBaon  has  been  any  where  given  for  it.  It  is  allowed  on  all  hands, 
however,  that  very  slight  circumstances  will  shew  an  intention  that  the 
payment  shall  be  a  discharge  of  the  incumbrance  on  the  estate.  '  Then, 
lupposing  him*  tenant  'for  life, *  quoad  hoc  ;  if  he  were  so,  the  circum- 
stances are  sufficient  to  shew  he  meant  to  pay  the  debt  lA  discharge  of 

the 


124  Cases  Argued  and  Deteiimiheo 

1790..       the  estate.    He  made  a  will,  by  which  he  gave  the  real  and  .persowd, 
%«^.yi^^      estate  to  his  brother  Charles^  his  heirs,  executors*  administrators,  and 
TiMCountfliiQf  assigns,  under  which  it  would  have  been  indifierent,  in  whiqli  shap^  Uiis 
flHuwiBv&T    property  went.    The  present  Earl  is  his  son ;  and  die  late  Earl,  aft^r 
^rS^SHjk  of    ^^  death  of  his  brother,  might  not  be  aware  that  under  die  words  AWrr* 
wmwnet.    ^*^^ort^  adminittratort^  and  assigns,  the  property  would  not  aliU  pass. 
The  estate  was  to  go,  free  from  incumbrancesi  to  the  persons  to  wfaooi 
he  would  wish  it  to  descend,  those  who  would  take  the  honours  of  bis 
family.    From  this  circumstance,  it  is  probable  he  meant  it  sbonld  go 
exonerated  of  the  charge.    Then,  upon  his  own  acts,  what  mifsars  to 
be  his  intention  ?    In  1742,  he  paid  tne  first  portion,  Barh^^m^  which 
is  the  only  portion  which  djbrds  any  evidence  of  his  intentioa  upon  the 
subject.    He  might,  then,  have  taken  an  assignment  of  the  ciiarge  or  a 
personal  receipt  for  the  money ;  instead  of  that,  he  took  a  ir^iease  to  the 
estate  charged :  this  shews  he  meant  to  discharge  the  estattt    Tlien  the 
deed  of  1751  is  very  strong  to  the  same  purpose.    Tie  intent  of  that 
deed  was,   as  he  could  not  present  in  case  of  a  vacancy,  but  the 
university  would  present,  to  do  what  those  of  his  rdigion  generally 
do,  —  to  sell  the  next  presentation.    The  person  concerned  thought  the 
best  wajr  was  by  a  term  of  forty  years,  and  to  make  use  of  the  term  of 
nine^-nine  years  for  that  purpose ;  and  the  trustees  very  properly  in- 
sistedf,  if  tltey  were  to  join,  the  mone^r  should  go  in  discharge  of  their 
trust.    It  was  not  Lord  Shret»sburi/s  mtention  to  pay  himselipart  of  the 
money  advanced,  but  the  care  of  the  trustees,  wnich  occasioned  the 
recital.    To  shew  that  it  was  not  his  desire,  a  further  sum  was  after- 
wards offered  for  an  assignment  of  the  whole  tenn»  which  he  refused ; 
which  proves  he  did  not  wish  to  have  the  charge  paid  off.    And  from 
1741  to  17879  the  dme  of  his  deaOi,  he  shews  no  intent  to  reimburse 
himself  the  money  advanced.    Mr.  Solidtar  admits  length  of  time  ipiik 
*125  ]     afford  a  presumption ;  then  die  question  is,  [*]  irhat  lei^th  of  time,   b 
this  case,  there  was  thirty  years  from  the  pavilient  of  Ibe  Ipat  portion^ 
and  forty^five  from  that  of  the  first.    In  t/jpim  v.  Mof^goBp  (MdeOf  yoi.  i* 
p.  206.)  seventeen  years  only  had  elapsed  m  the  life-time  or  the  person 
who  had  paid  the  charge,  and  there  iNs  a  circumstance^  ip  that  case, 
which  operated  to  shew  he  meant  to  keep  the  charge  alive,  as  he  had 
kept  the  original  bond  by  him,  uncancefled,  all  the  time  down  to  his 
death,  yet  your  Lordship  thought  the  lengdi  of  dme  sufficient.    In  a 
case  so  doubtful  as  that,  and  where  your  Lordship  though  that,  upon 
die  whole,  he  was  tenant  in  tail,  though  the  case  was,  in  truthj^  that  of 
Bagshato  v.  Spencer  ^1  Ves.  142.)»  it  could  not  be  conceived  to  turn  upon 
matter  of  intention  m  the  party.    In  the  present  case,  there  is  no  cirr 
cumstance  to  show  that  the  Earl  meant  it  to  continue  a  cham  upon  the 
estate.    It  stands  entirely  free  from  any  circumstance  of  that  kind. 
Owing  to  the  mistake,  with  respect  to  the  operadon  of  the  will,  the 
widow  possesses  50,0001.  of  his  personal  estate.    This  is,  therefore*  not 
a  case  m  which  the  Court  will  wish  her  to  take  14,000/.  more,  which  the 
late  Evl  did  not  mean  to  go  from  his  fiumly. 

Xord  Chanc^lor* — I  am  clear  that  the  takers  of  the  estates  (notwith- 
standing the  elause)  were  tenants  in  !t^ ;  and,,  also,  that  where  a  term 
is  out-standing  in  law,  to  raise  a  sum  lai  money,  and  another  person  niU 
pay  that  sum»  eo  nomine,  that  the  pifaon  so  paying  has  a  ri^t  to  stand 
m  the  place  of  the  creditor. 

If  it  is  paid  by  the  holder  of  the  fee,  the  Court  considers  it  as  the 
debtor  paying  the  debt,  and  therefore  will  not  keep  the  term  out- 
standing ;  but  it  will  be  a  term  to  attend  the  inheritance,  and  he  may 
make  any  use  be  please  of  it  as  such :  but*  as  between  his  real  and 
personal  representadvci  it  will,  in  the  )iand#  of  the  heiri  b^  a  payment 
of  jhg  d^bf  by  th^  debtor. 

But 
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But  the  Court  has  gone  further^  for  in  the  case  o^ tenant  in  tail,  where.        1790. 
there  are  remainders  beyond  to  other  persons,  it  is  not  so  distinctly  the      C^J^^*^ 
debtor's  paying  the  money;  but  the  Court  has  treated  it  in  the  same  TheCountcwof  , 
mamner^  because  he  is  competent  to  make  the  estate  a  fee  :  therefore  he  is    ^maxmnKSx 
said  to  represent  the  fee.    In  that  view,  the  Court  considers  thejMyment     n^f^tij^ 
hy  the  tenant  in  taily  the  same  as  if  it  uas  paid  hy  the  tenant  in  Jee  (8) ;    tSjwiuwiT, 
and  the  term  shall  attend  the  inheritance :  but  if  the  tenant  in  tail  gives 
[*]  a  demonstration  that  he  intended  the  term  to  be  burthened  witn  the      [  *1%  ] 
debt,  it  shall  remain  charg^ ;  bui  it  requires  proof,  on  his  part,  ^to  shew 
thai  the  term  is  outstanding.  (4) 

Where  a  tenant  for  life  pays  a  debt  charged  on  the  inheritance  inhich 
he  cannot  make  his  oton  (5),  he  stands  in  the  place  of  the  creditor  •*  but» 
from  considering  the  circumstances  in  which  the  estates  are  limited,  a 
presumption  may  be  raised,  that  though  he  paid  oiF  a  charee  upon  an 
estate,  which- he  had  for  life  only,  circumstances  may  be  laid  before  the 
Court,  to  shew  that  he  meant  to  discharge  tlie  estate.  Therefore,  from 
the  situation  of  the  estate,  it  shall  be  presumed,  that  he  meant  to  pay 
the  debt,  or  not. 

Taking  this  as  the  rule ;  the  act  of  parliament  has  settled  these  estates 
in  inheritance  unbarrable.  (6)  Every  taker  has,  under  it,  an  estate  of 
inheritance ;  but  the  act  contains  a  prohibition  of  alienation.  (6)  Witli 
respect  to  the  interest,  it  might  be  a  question,  whether  it  would  not  be 
contrary,  to  the  faith  under  which  he  holds  it,  for  any  taker  to  suffer  a 
charge  to  remain  on  the  estate. 

The  rule  laid  down  applies  to  the  case  at  bar^  as  strongly  as  to  any 
estate  for  life.  (7) 

The  person  for  whom  the  charge  is  to  be  raised,  has  no  remedy  for 
tlie  interest  against  the  estate ;  but  if  the  personal  estate  of  the  tenant 
in  tail  was  sufficient,  the  Court  would  make  it  pay ;  because  it  was  a 
fraud  not  to  keep  it  down.  A  tenant  in  tail,  holdine  under  the  re- 
strictions in  the  act,  could  not  alienate  by  enlarging  tne  estate.  The 
estate  of  the  tenant  in  tail  (as  of  tenant  for  life)  must,  therefore,  keep 
down  the  charge. 

Then,  as  he  couldt  by  no  meansj  make  the  estate  his  otim,  it  makes  it 
equal  to  him,  as  if  it  toas  an  estate  for  life.  (7)  By  paying  the  charge,  he 
pays  a  debt  upon  a  fund  which  he  cannot  make  bis  own. 

Then  the  question  is,  whether  there  are  circumstances,  in  this  case, 
to  shew  that  he  meant  the  estate  to  be  discharged. 

[*]  1  lay  it  down^  that  it  belongs  to  those  mho  •would  exonerate  the  estate 
to  sheto  that  it  was  to  be  exonerated.  C  *^^  ] 

Then,  in  174>2,  he  pays  off  50007.  the  fortune  of  the  sister  married  into 
the  family  of  Aston,  and  takes  a  release  from  her  to  shew,  that  she  did 
not  take  the  money  aliu?idh.  It  is  a  discharge,  against  her,  to  Lord 
Shrewsbury  and  the  trustees. 

But  it  is  discharged  by  the  payment  of  Lord  S/iretosbury.  Nobody  has 
contended  it  would  be  impossibk  for  Lord  Shretvsbury  to  claim  it. 

Accordingly,  in  1751,  another  transaction  takes  place,  which  would, 
otherwise,  mive  been  a  fraud  upon  the  estate.  It  was  understood,  by 
the  parties  to  that  transaction,  that  the  sum  paid  by  Lord  Shremsbury, 
was  a  sum  in  which  the  estate  was  indebted  to  Lord  SAmM&ary.— Then, 
Lord  Shrewsbury,  as  tenant  for  life,  meant  to  sell  the  advowson  for  40 
years  (if  his  three  sons  should  so  long  live)  to  secure  a  presentation,  uod, 
chat  it  might,  not  be  determinable  on  the  death  of  Lord  Shrewsbury,  it 


!Z)  See  Jonei  ▼.  Morgan,  anteot  1  r6L  206.  and  the  Editor's  netc 
4)  See  the  Editor's  note,  1  vol  206. 

(5)  See  ITarey.  PoViiU,  11  Ves,  257.  274,  275,  &c. 

(6)  Vide  ctianif  the  Duke  of  MartborouglCs  case,  3  Miidd.  498. 

(7)  See  aUo  jitr  UktA  ^thm  C.  1 1  ys»^S75. 
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was  done  out  of  the  term  of  99  y^ars  in  trustees,  which  did  not  depend  on 
the  life  of  Lord  Shrexjosbury.  The  trustees  insisted  that  the  money  paid, 
should  be  so  upon  the  recital  that  the  whole  was  due  to  Lord  Shrewsbury, 
This  is  a  proof  Uiat  he  did  not  consider  the  estate  as  exonerated.  There 
is  no  kind  of  presumption,  arising  from  this  transaction,  that  he  meant  to 
pay  the  charge  to  the  parties ;  it  was  considered  he  might  do  what  he 
pleased  with  Uie  money.  Then  it  is  said,  that  the  length  of  time  which 
has  elapsed,  shews  that  he  meant  to  discharge  the  estate;  and  it  is 
assimilated  to  a  waver  of  a  right.  —  Where  a  man  out  of  posisession  ac- 
quiesces, and  the  acquiescence  is  accompanied  with  circumstances  not 
otherwise  to  be  accounted  for,  but  by  presuming  such  an  intention,  it 
must  be  presumed ;  but  here  the  intention  only  was  that  money  which 
would  bear  5  per  cent,  interest  should  be  paid  off.  It  seems  to  be  the 
case  of  money  paid  by  a  person  not  liable  to  pay  it,  in  discharge  of  the 
estate ;  unless  there  is  proof  that  he  meant  to  discharge  it.  For  m'nc 
years  it  appears,  he  did  not  mean  to  discharge  it ;  and,  since  that  time, 
It  stood  doubtful  what  his  intentions  were.  —  The  money  must,  therefore, 
be  raised,  as  prayed  by  the  bill. 

[♦]  This  cause  waa  re-heard,  at  Lincoln's  Inn  Hally  the  19th  Julyy 
1790  (8),  when  Mr.  Solicitor  General  and  Mr.  Mitford  were  heard  for  the 

Elaintiff,  Mr.  Manxfield,  Mr.  LXoydy  and  Mr.  Graham  for  the  defendant, 
ut  nothing  material  was  added  to  the  former  argument  (8) ;  and,  Lord 
Chancellor  continuing  of  the  same  opinion,  both  on  the  general  principle 
and  the  particular  circumstances  of  the  case, 

The  decree  was  affirmed. 

(8)  See,  however,  the  report  in  1  Ves.  jun.  227. 


HuTCHEsoN  against  Hammond. 
(Reg.  Lib.  1789.  A.  fol.  464.) 


BY  indentures  of  lease  and  release;   the  release  tripartite,   dated 
9t}i  o£' August y  1777,  and  made  between  Frances  Hutcheson,  (then 
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F.  W.  having 
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hcror  M9^  ^  ^^^^<^^^  f^eeksj)  of  the  Ist  part ;  Plaintiff  William  Hutcheson  of  the  2d 
nuaetnd,  on  her  P^i*^  t  and '  Peter  Hammondy  Esq.  one  of  the  defendants,  and  Isaac 
maniage  con-  Baughi  deceased,  of  the  3d  part ;  certain  lands,  8^c,  situate  in  the 
T^**^^**""  parishes  of  Chevo  Magna  and  Dundry^  or  one  of  them,  in  com'  Somerset^ 
—  to  (which  descended  on  the  said  Frances  Weeks  ex  parte  matemd)y  were 
conveyed  to  the  said  Peter  Hammond  and  Isaac  Baughy  their  heirs,  Sfc. 
to  the  uses  following ;  viz,  to  the  use  of  the  said  Frances  Weeks  (^er- 

wards  Hutcheson)  till  the  then  intended  marriage ;  and,  after  the  mar- 
ber  own  right 

hein:  bj  will,  the  diredied  the  eitate  to  be  sold,  the  money  to  be  laid  out  in  the  funds,  and  the  trustees  to 
permit  the  hutbaiid  to  recdve  the  intereat  for  life ;  tiben,  (after  the  deductionof  3500^.  to  uses  which  vetted 
in  the  plaiatiif  A.  J.  and  after  pajment  of  1000^  to  G.  P.)  to  pay  the  residue  of  the  purqhase  money  to  the 
three  cfafcndanta  If,  By  codicil  she  gave  the  plaintiir  her  husband  a  power  of  appointing  the  35O0L  in 
caae  A.  J.  AMd  marry  without  his  consent.  G,  P.  died,  living  the  testatrix,  before  the  codicil  made,  but 
J*.  IT.  in  the  codicil  todc  no  notice'  thereof.  1st.  The  lOOOf.  is  real,  not  personal,  and  shall  not  go  to  the 
executon  of  6.  P.  (thouj^  given  to  her  executors),  nor  to  the  personal  representative  of  the  testatrix,  nor 
yet  to  the  iwiduary  legatee  of  the  purchase-money,  but  to  the  brir  at  law,  ex  parte  matemd,  the  side  from 
which  the  estate  came.)  2d.  The  5500^.  is  ve^^  in  A,  J.  and  the  trustees  having  laid  out  a  larger  sum 
by  17/.  with  iaCeot  to  appropriate  it,  it  is  well  i^ropriated  (a) ;  and  Ann  Jones  having  married  once,  with 
her  father's  oonient,  his  power  is  gone;  and  he  consenting  to  give  up  his  life-interest,  it  was  directed  to  be 
paid  to  the  tniatees  in  her  marriage  settlement 
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time,  in  trust  for  and  during  the  natural  life  of  the  said  Frances  Weeks 
(afterwards  Frances  Hutchcson)^  to  pay  unto,  or  permit  her  to  receive 
the  rents,  8^c,  to  her  sole  or  separate  use ;  and  from  and  after  her  decease 
to  the  use  of  such  persons,  8^c.  as  she  should,  from  time  to  time,  not- 
withstanding her  coverture,  and  whether  sole  or  married,  by  any  writing 
or  writings  under  hand  and  seal,  dated  in  the  presence  of,  and  attested 
by,  two  or  more  credible  witnesses,  or  by  her  last  will  and  testament,  or 
by  any  writing  purporting  to  be  her  last  will  and  testament,  to  be  by  her 
duly  signed,  sealed,  and  executed,  in  the  presence  of  [♦]  three  or  more 
credible  witnesses,  should  direct,  limit,  or  appoint ;  and  in  default  of  such 
limitation,  Sfc.  to  the  only  proper  use  of  the  right  heirs  of  the  said  Frances 
Weeks  for  ever. 

The  marriage  took  effect  between  the  plaintiff  William  Huicheson  and 
Frances  Weeks  ;  Frances  Huicheson y  by  virtue  of  the  power  so  given  to 
her,  and  of  all  other  powers  and  authorities  in  her  being,  by  her  last  wiTl 
md  testament,  and  appointment  in  writing,  dated  the  19th  of  October, 
1778,  executed  by  her,  and  attested  by  three  witnesses,  did  direct,  limit, 
and  appoint,  unto  the  said  Peter  Hammond  and  Isaac  Baugh,  all  her 
messuages,  Sfc,  as  aforesaid,  to  hold  the  same  to  the  trustees,  their  heirs, 
Sfc*  in  trust,  after  her  decease,  to  sell  the  same ;  and,  afler  deducting 
100^  each  for  themselves,  to  lai/  out,  and  invest  the  rest  and  residue  of 
the  money  to  arise  by  the  sale,  in  the  funds,  and  permit  the  interest  to  be 
received  6y  plaintiff'  William  Hutcheson,  her  husband,  during  his  natural 
We ;  and  after  his  decease,  to  pay  and  dispose  the  principal  money  as 
follows :  viz,  to  pay  to  the  plaintiff  Ann  Jones,  (therein  called  Ann 
Huicheson)  and  Walter  Huicheson,  since  deceased,  the  two  youngest 
children  of  William  Huicheson,  the  sum  of  1500/.  a-piece;  but  if  either 
of  them  should  happen  to  die  before  his  or  her  said  legacy  should  become 
payable,  then,  in  trust  to  pay  the  legacy  of  15001,  of  him  or  her  so  dying, 
to  the  survivor  of  them,  his  or  her  executors,  administrators,  and  assigns ; 
and  to  pay  500/.  other  part  of  the  said  principal  money  to  her  cousin 
Elizabeth  Parker,  spinster,  if  living,  at  testatrix  s  husband's  death  ;  and 
if  not  then,  living,  (which  was  the  case,)  to  pay  said  500/.  to  plaintiff 
Ann  Jones,  her  executors,  S^c, ;  and  to  pay  1000/.  otlier  part  of  the  said 
principal  money  to  Mrs.  Grace  Parker  of  Healing,  com*  Surrey,  spinster, 
(who  died  in  the  testatrix's  life-time,)  her  executors,  SfC, ;  and  in  trust  to 
pajr  all  the  residue  of  said  principal  money,  together  with  the  interest  or 
dividends  which  might  be  due  thereon  unto  the  three  youngest  sons  of 
Mr.  William  Hammond,  late  of  London,  Turkey  merchant,  to  be  equaUy 
divided  between  them,  share  and  share  alike  ;  but  if  any,  or  either  of  them 
should  happen  to  die,  then  to  the  survivors  or  survivor  of  them ;  and  if  all 
should  die  before  the  same  be  payable,  then  to  said  Peter  Hammond^ 
his  executors,  S^c, ;  and,  after  giving  some  trinkets  and  wearing  appareU 
and  also  giving  directions  as  to  her  burial,  she  nominated  and  appointed 
her  said  husband,  the  plaintiff  William  [*]  Huicheson,  executor  and 
residuary  legatee  of  her  personal  estate,  over  which  she  had  any  dispos- 
ing power. 

Walter  Huicheson,  one  of  the  legatees,  died  in  the  life-time  of  the 
testatrix ;  and,  afler  his  decease,  she  by  virtue  of  the  aforesaid  and  ail 
other  powers  in  her  beinc;,  duly  made  and  published  a  codicil  tQ  her  said 
will,  dated  the  13th  ot  June,  17BS,  and  afler  reciting  that  the  said 
Waller  Huicheson  was  dead,  whereby  plaintiff  Ann  Jones  would  become 
entitled  to  tlie  said  several  sums  of  1500/.  each,  and  also  to  the  sum  of 
500/.  in  case  of  the  death  of  the  said  Elizabeth  Parker,  before  the  de- 
cease of  plaintiff  William  HtUcheson,  (and  which  hath  since  happened) ; 
The  testatrix  willed,  that  if  plaintiff  Ann  Jones  should,  in  the  lifetime  of 
plaintiff  WilSam  Huicheson,  intermarry  without  the  consent  of  j^ainttff 
William  Huichtson^  in  writing  under  his  hand  first  obtained,  her  trustees 
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1790*        ithoM  pay  and  apfibf  the  said  twi  several  sums  of  ISOOL  each  ;  and  akp 

^  I— y.M.^     the  said  sum  of  5001.  m  case  of  the  death  ^  said  Eluoahetk  Parber^  vmiD 

HuTCHzaow     sucb  persons,  ^c.  as  said  WiUiam  Huicheson  should  by  his  will  aopouit ; 

against        and  in  all  other  respects  she  ther^y  confirmed  her  said  wilL  At  de  twie 

Hammohe.     ^^  making  this  codicil  Grace  Parker  was  dead,  as  well  as  Walter  Huleh^' 

souy  and  was  know^i  by  the  testatrix  so  to  be. 

Frances  Hutcheson  died  the  17th  of  November^  178S,  without  revoking 
or  altering  her  said  will  and  codicil,  leaving  plaintifi  WilUam  Huicheson 
and  Ann  Jonesy  her  s«u*yiving. .  Elizabeth  Parker,  is  since  dead,  in  the 
life-time  of  WUliam  Hutclieson  :  and  Walter  Huicheson,  and  EHxahetk 
Parker,  beii^  both  dead,  Ann  Jones  became  entitled  (subject  to  the 
life-estate  of  plaintiff  William  Huicheson)  to  the  sums  of  ISOOL,  15001. 
iuid500/. 

After  the  death  of  the  testatrix,  the  trustees  sold  the  estate  for  65001. 
and  conveyed  the  same  to  the  purchaser  the'22d  of  October,  1784^  and 
having  naid  all  costs,  Sfc.  and  retained  100/.  each,  given  to  themselvps  by 
said  will,  there  remained  in  their  hands  the  sum  of  6252/.  6r.  2d^  being 
die  residue  of  the  money  arising  from  the  sale. 

The  trustees  invested  2695/.  in  the  purchase  of  4900/.  Sver  cents*  but 
kept  back  3500/.  to  be  invested  to  answer  the  amount  or  the  legacies 
given  to  plaintiff  Ann  Jones  (subject  to  the  life  of  plaintiff  WiUiam  Hmt^ 
cheson)  in  case  the  trustees  be  justified  in  so  doing. 
[  *131  ]  [*]  The  plaintiff,  William  Hutcheson,  made  several  applicatioos  to  Peter 

Hammond,  the  acting  trustee,  to  lay  out  the  sum  of  3500/.  in  the  funds, 
and  severd  letters  passed  on  the  subject ;  the  result  of  which  was,  that 
the  trustees  were  desirous  that  the  money  should  be  laid  out,  and  ap- 
propriated to  tlie  purpose  of  answering  the  legacies ;  and  accordingly 
that  sum,  with  17/.  10;.,  (in  order  to  make  the  stock  purchased  ao  equal 
sum,)  was  laid  out,  by  die  broker  of  the  trustees,  in  the  purchase  of 
6400/.  %per  cents,  of  which  notice  was  given  by  Hammond  to  plaintiff 
Hutcheson,  in  a  letter  of  November  5.  1784 ;  but  no  declaration  of  trust 
was  made  by  the  trustees,  Hammond  advising  the  father  net  to  put  him* 
•elf  to  that  expence. 

The  plainti&,  Philip  Jones  and  Ann  his  wife,  (then  Ann  Hutcheson, 
the  before-named  Ann  Jones,)  intermarried  together,  with  the  con- 
sent of  plaintiff  William  Hutcheson,  her  father,  in  writing  under  his 
hand  for  that  purpose  first  obtained ;  and,  by  indenture  the  3d  o€April, 
1787,  previous  to  the  marriage,  it  was  agreed,  their  propoitionable 
share  of  the  stock  should  be  conveyed  to  the  father,  and  other  trustees, 
to  the  uses  of  the  marriage. 

The  bill  prayed  that  it  might  be  declared,  that  the  trustees,  under 
the  marriage  settlement  of  Pnilip  and  Ann  Jones,  were  entitled  to  dio 
S  per  cent,  annuities  purchased  with  the  3500/.  upon  the  trusts  of  the 
settlement, ;  and  that  the  stock  might  be  transferred  to  them  acoovd- 
u^ly ;  And  that  the  plaintiff  WiUiam  might  be  declared  eatided  to  the 
.  sum  of  1000/.  intended  for  Grace  Parker,  and  that  the  same  migitt  be 
paid  to  him. 

Several  quesdons  arose. 

First,  As  to  the  1000/.  legacy  charged  on  the  land  for  Grace  Parker: 

1st.  >Vhether  it  resulted  as  land  unsold ;  and,  if  it  did,  whedier  it 
was  to  go  to  die  heir  ex  parte  patemd,  or  ex  parte  matem(L 

2dly,  If  not,  but  it  was  to  be  considered  as  money,  whether  it  ahouM 
go  to  the  plaindff,  the  husband,  as  executor  and  residuary  legatee  of 
the  general  residue. 
[  <»132  ]  [*]  Or,  3dly,  Whedier  it  should  go  to  the  children  of  WUliam  Ham^ 

mond,  under  the  gift  to  them  of  all  the  money  arising  from  the  estate^ 
not  before  disposed  of. 

Sfdcondf  Am  to  the  3500/. 

1st, 
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Iflt,  Whether  what  had  been  done  amounted  to  an  appropriation. 

2dly,  Whether,  if  it  had,  such  appropriation  could  be  made  without 
the  consent  of  the  persons  who  miglit  ultimately  become  entitled,  on  the 
coatingency  of  its  becoming  forfeited  by  a  marriage  without  consent, 
and  no  appointment  made  by  the  plaintift,  WilUam  HtUcheson^  pursuant 
to  the  power  in  the  codicil. 

Tfaii  last  question  introduced  another,  not  foreseen  by  the  counsel, 
nor  gpoken  to,  though  the  judgment  of  the  Court  partly  turned  upon 
it,  viz.  whether  the  condition  in  the  codicil  was  a  good  cause  of  tor- 
feiture»  in  the  event  that  had  happened,  of  plaintiff  ^nn  having  married 
with  the  consent  of  the  father,  m  case  she  should,  on  the  death  of  her 
present  husband,  marry  again,  in  the  life-time  of  her  father,  without 
nil  consent. 

Mr.  Solicitor  General^  Mr.  Uoyd,  and  Mr.  Pemberton,  for  the  plaintiflfe. 
—•The  legacy  of  1000/.  is  lapsed,  and,  if  so,  according  to  the  mtention 
of  tJlue  testatrix,  it  goes  to  the  plaintiff  WiUiam  Hutchexon,  as  residuary 
legatee.  The  mere  circumstance  of  the  additional  words,  '<  her  exe- 
cutorty  administrators,  and  assigns,'*  will  not  be  sufficient  to  transmit 
the  l^acy  to  the  personal  representative  of  the  legatee  dying  in  the 
life-time  of  the  testatrix :  it  was  so  held  in  Mayhank  v.  Brooks  {ante^ 
ToLi.  p.  84.);  but,  it  is  said,  here  is  on  additional  circumstance  arising 
from  the  silence  of  the  testatrix,  who,  in  the  codicil,  makes  a  dispo- 
sition of  a  legacy  which  she  had  given  to  another  deceased  legatee,  but 
takes  no  notice  of  Grace  Parker,  though  she  knew  of  her  deatli ;  which 
imports,  that  she  meant  the  words,  '*  executors  and  administrators," 
diould  have  their  due  operation :  but  that  is  impossible,  because  it 
vould  be  straining  the  intention  too  far ;  and  that  circumstance  is  fa- 
vourable to  the  residuary  legatee.  The  testatrix  must  have  considered, 
that  the  property  arising  from  the  real  estate  would  pass  to  her  husband 
as  the  residuary  legatee.  The  principle  of  this  Court  is,  tliat  where 
money  arises  from  the  sale  of  land  directed  to  be  sold,  it  has  never  been 
held  personalty,  unless  directed  by  the  testatrix  to  be  disposed  of  as 
[*]  such ;  it  is  apparent,  on  the  whole  of  the  will,  that  the  word  money 
is  absolutely  meant  to  include  money  arising  from  the  sale  of  the  real 
estate.  There  arc  many  such  cases ;  and,  in  the  present  case,  there  are 
numerous  circumstances  to  induce  the  Court  to  believe,  that  the  tes- 
tatrix meant  every  thing  she  could  dispose  of  should  go  to  her  husband 
as  her  residuary  legatee  ;  as  in  Durour  v.  Motteux,  1  Ves.  320.  MaU 
imbar  v.  MaUabarp  Forest.  78.  She  had  no  power  but  on  this  estate, 
which  die  ordered  to  be  sold :  this,  and  the  making  the  husband  re- 
siduary legatee,  are  strong  circumstances :  her  directing  it  to  be  turned 
into  personalty,  and,  by  a  subsequent  Codicil,  confirming  the  will,  and 
appointing  her  husband  executor  and  residuary  legatee  of  her  personal 
estate,  over  which  she  had  any  disposing  power,  are  much  to  be  relied 
upon.  2«  With  respect  to  the  question  of  appropriation,  the  plaintiff, 
the  fiuJ)er  and  daughter,  are  entitled  to  the  appropriated  sum.  It  was 
a  vested  interest  in  them  at  the  death  of  the  testatrix,  subject  to  no 
contijigeDcy.  But  whether  absolute  or  contingent,  if  the  fund  was  clear 
of  debts,  tne  appropriation  was  right,  by  the  rules  of  the  Court.  The 
testatrix  meant,  the  fund  should  be  productive  to  the  parties  entitled 
under  the  will :  it  was  directed  to  be  laid  out  as  soon  as  the  estate  was 
told:  application  was  made  for  that  purpose,  and  an  agreement  that  it 
should  be  laid  out ;  the  parties  are,  therefore,  bound,  whether  there  ba 
a  fall  or  rise  of  stock.  The  letters  are  all  to  that  purpose :  had  there 
been  an  instrument  executed,  whereby  the  parties  had  declared  that, 
whether  tlus  should  be  an  appropriation  or  not,  should  depend  on  tlie 
opinion  of  the  Court,  still  it  would  have  been  an  appropriation.  In  the 
case  of  a  legacy  given  Xq  an  infant,  wliere  the  executor  is  satisfied  that 
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the  fund  is  dear  of  debts,  he  may  invest  it  in  the  funds ;  and  hairing 
done  so,  and  put  it  out  of  his  own  power,  should  money  be  lost  by  the 
failure  of  the  funds,  the  party  entrusted  cannot  charge  the  executor, 
he  having  done  no  more  than  the  Court  would  have  ordered  if  a  bill 
had  been  filed.  The  residuary  legatees  had  nothing  to  do  with  it ;  the 
Court  will  appropriate  where  they  are  not  parties  to  the  suit,  Green  v. 
Pigott  {antey  vol.  i.  p.  103.)  The  parties  here  were  certainly  in  a  situ- 
ation to  call  for  an  appropriation ;  and  the  question  is,  whether  an  ab- 
solute one  was  made,  or  there  was  only  a  treaty  for  it :  had  a  bill  been 
filed,  the  Court  undoubtedly  would  have  done  it ;  whether  the  interest 
of  the  parties  were  absolute  or  contingent,  the  Court  would  have  im- 
pounded the  property. 

[*]  Mr.  Mansfield  and  Mr.  Stainsby,  for  the  defendants  the  Ham-- 
mondSf  the  legatees  of  the  particular  residue. 

This  will  is  an  execution  of  a  power  by  which  the  testatrix  is  said  to 
have  appropriated  this  1000/.  to  Grace  Parker,  her  executors,  admi- 
nistrators, and  assigns,  and  then  added  a  codicil,  by  which  she  confirmed 
her  will.  Mr.  Hutcheson  claims  within  the  t^rms  of  that  appointment,  as 
executor  of  Grace  Parker,  In  Mayhank  v.  Brooks,  it  was  held  other- 
wise  as  to  the  interest  of  the  particular  legatee.  It  seems  to  have  been 
the  intent  of  the  testatrix,  to  give  the  whole  of  the  money  arising  from 
the  sale  and  undisposed  of,  to  the  residuary  legatee  of  that  fund. 
Questions  have  arisen,  in  such  cases,  between  the  heir  at  law  and  the 
residuary  legatee,  where  particular  legatees  have  died,  as  in  Ackroyd  v. 
Smithson,  (ante,  vol.  i.  p.  503.  2d  edit.)  In  such  cases  the  next  of  kin 
has  claimed  it  as  money ;  but  the  heir  has  always  said,  at  the  death  of 
the  testator  it  was  real,  and  must  continue  so ;  and  if  money  has  been 
raised  by  the  sale,  it  must  result  to  the  heir  at  law.    Durourv.  Motteux, 

1  Vesey,  320.  was  a  gift  of  the  residue  of  such  money  as  should  arise 
from  the  sale  of  real  estate,  and  the  same  thing,  in  fact,  as  the  gift  of 
money,  and  the  residuary  legatee  took  the  whole.  There  is  no  case  in 
favour  of  the  heir  at  law,  where  it  has  been  held  to  result.  Here  the 
legatee  was  dead  previous  to  the  testatrix  making  the  codicil ;  and  her 
saying,  in  that  codicil,  that  she  confirms  her  will,  amounts  to  a  repub- 
lication. So  in  Gibson  v.  L.  Mountford,  1  Vesey,  493.  Upon  the  effect 
of  this  codicil,  the  three  Hammonds  are  clearly  entitled  to  the  residue. 
2.  With  respect  to  the  appropriation,  the  question  is,  whether  any 
appropriation  has  been  really  made.  From  the  language  of  the  letter, 
there  is  no  reason  to  think  it  an  appropriation.  There  are  two  modes 
of  making  an  appropriation ;  the  trustee  may  secure  it  by  a  declaration 
of  trust,  or  the  3500/.  might  have  been  transferred  to  the  trustees  in 
Mrs.  Joneses  marriage  settlement.  No  such  thing  has  been  done;  on 
the  contrary,  the  letters  say,  nothing  can  be  done  but  by  an  application 
to  a  court  of  equity ;  in  fact,  an  appropriation  without  the  approbation 
of  this  Court,  is  no  appropriation.  —  In  D.  of  Montague  v.  L.  Godohhin, 

2  Vesey,  61.  Burnet  v.  Holgrove,  [Eq.  Ca.  Ab.296.t]  Hurst  v.  Lord 
Winchelsea,  2  Bur.  879.  and  Lord  Montague" s  case.  Cane.  1755.  Lord 
Hardmcke  considered  an  appointment  under  a  power,  to  operate,  not 
as  a  will,  but,  merely,  as  a  power;  so,  in  [♦]  this  case,  we  claim  under 
the  appointment  as  nominees  by  wav  of  substitution. 

Mr.  Mitford  and  Mr.  Richards,  tor  the  other  defendants. 

There  are  three  points:  1st.  Wliether  the  plaintiffs  have  a  right  to  an 
appropriation.  2d.  Whether  an  appropriation  has  been  actu^y  made. 
3d.  With  respect  to  the  1000/.  to  whom  it  now  beloi^n.  It  is  claimed 
by  three  parties :  Ist,  by  the  plaintiff,  insisting  that-^e  takes  il  under 
Ae  disposition  made  by  the  wife :  2dly,  by  the  repreisentative  of  Grace 


t  Ibid.  65,  &c 


Parker: 
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'Parker:  Sdhr,  by  the  heirs  ex  parte  paterndy  Sf  maternd  of  the  testatrix. 
—  The  position  laid  down  for  ttie  plaintiffs  cannot  be  taken  as  true,  to 
the  extent  to  which  it  is  laid  down.  It  must  be  allowed,  that  where  a 
testator  leaves  several  legacies,  some  to  one  and  some  to  another,  and 
then  gives  a  residue  of  his  personalty,  the  Court  has  two  motives,  one 
for  the  safety  of  the  legatees,  the  other  for  the  purpose  of  ascertaining 
the  residuary  fund.  If  a  legatee  comes  into  court  and  says,  though  my 
legacy  is  not  payable  immediately,  I  have  yet  a  right  to  have  it  secured ; 
the  Court  has,  of  late  years,  appropriated  the  legacy ;  but  Lord  Hard* 
wide  doubted  whether  a  contingent  legacy  could  be  so  secured: 
1  Atk.  505.  3  Atk.  101.  both  which  cases  are  cited  in  Green  v.  Pigott. 
Of  late  times,  whether  a  legacy  is  payable  at  a  certain  time,  or  con- 
tingent, the  Court  will  secure  it ;  but  it  has  never  (*one  so  where  the 
whole  is  given  to  A.  for  life,  and  after  the  death  of  A,  to  several,  with- 
out the  consent  of  the  residuary  legatee ;  for  that  would  be  a  deviation 
from  the  will.  Here,  as  the  parties  were  infants,  there  could  be  no 
such  consent.  There  is  no  case  where  the  Court  has  said,  that  the 
person  entitled  to  the  principal,  after  the  death  of  A.  shall  have  a  right 
so  to  apply  as  to  take  the  chance  of  the  stocks  :  for  such  a  right  must 
be  mutiud.  Nothing  done  by  the  trustee  can  prejudice  the  right  of  the 
cesUiique  trust :  the  trustees  saying  they  would  lay  out  the  money  can 
have  no  effect.  —  As  to  the  1000/.  Mr.  Hulchesons  claim  has  no 
foundation ;  it  could  not  pass  as  personalty.  Durour  v.  Motteux,  and 
Maliabar  v.  Mallabary  were  decided  on  the  ground  of  the  real  and 
personal  estate  being  blended  so  as  to  make  one  fund  ;  and  as  the  party 
could  take  nothing  but  personal  estate,  the  heir  could  have  nothing  to 
take.  In  Maliabar  v.  Maliabar^  by  tlie  words  "  personal  estate,"  the 
money  to  arise  from  the  real  estate  was  intended  to  pass,  as  appeared 
from  the  words  of  the  will.  The  1000/.  undisposed  of  falls  into  the 
residue,  as  being  undisposed  of;  the  will  and  codicil  may  be  considered 
as  two  instruments  [*J  referring  to  each  other.  —  Potter  v.  Pottery 
1  Vesey,  437.  and  Jackson  v.  Hurlocky  (antCt  vol.  i.  p.  61.  note. 
2d  edit.)  where  cases,  of  re-publication.  The  only  doubt  has  been 
whether  a  codicil,  of  personalty  merely,  should  affect  a  will  of  realty,  so 
as  to  operate  as  a  re-publication :  which  doubt  has,  by  both  those 
authorities,  been  removed,  and  the  distinction  over-ruled.  Every 
residue  of  this  kind  is  a  residue  of  all  that  is  not  effectually  given. 

Mr.  Graham^  for  the  heir  ex  parte  maternd^ 

The  1000/.  being  lapsed,  by  the  death  of  the  legatee  in  the  life  of  the 
testator,  is  part  of  the  old  reversion.  A  limitation  to  the  right  heirs  of 
the  settlor  is  always  considered  as  part  of  the  old  estate ;  a  lease  and  re- 
lease, passing  nothing  but  what  is  expressed ;  not  like  a  fine,  which 
operates  by  transmutation  of  estates.  It  is  agreed  that  the  real  estate 
might  be  blended  with  the  personal;  and,  agreeably  to  the  cases  of 
mixed  funds,  might  pass  by  the  will ;  and  for  this  purpose  MaUabar  v, 
Maliabar  is  cited.  There  is  no  doubt,  that,  in  that  case,  it  was  con- 
sidered as  a  mixed  fund.  It  was  a  devise  to  sell,  and  the  residue  given 
to  the  sister,  by  a  sweeping  clause,  by  which  the  testator  meant  that  all 
that  should  drop  should  go  to  the  sister.  In  that  case,  evidence,  also, 
was  read,  which  determined  Lord  Talbot's  mind  on  the  subject.  In 
Motteux  V.  Motteux,  (Durour  v.  Motteux,)  1  Ver.  320,  there  wore  circum- 
stances to  shew  it  was  intended  as  a  mixed  fund,  and  that  there  was  an 
intention  to  dispose  of  the  realty  as  personalty.  We  come  now  to  cases 
which  decide  the  point,  that  where  money  is  to  be  raised  out  of  a  real 
fundy  and  the  legacies  fail  by  the  death  of  legatees  in  the  life-time  of 
the  testator,  the  residue  is  a  specific  residue,  and  does  not  comprise  the 
lapsed  legacies.  Cruse  v.  Barley y  3  Williams^  20*  and  the  cases  cited  by 
Mr.  CoXf  in  his  note,  of  Diff)y  v.  Legard,  and  Aciroyd  v.  Smiihsony 
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(also  reported  ante,  vol.  i.  p.  503.)  in  which  Lord  ChanceUcr  approved 
of  the  case  of  Digbv  v.  Legard.  In  Hewit  v.  Wright^  Dorothy  s  share 
lapsed,  and,  as  such,  became  part  of  the  residue.  It  was  held  thsd  it 
was  converted ;  and  being  undisposed  of,  as  personal  estate,  was  com- 
prised in  the  residuary  clause.  Here  the  codicil  gives  operation  to  the 
will.  It  is  impossible  to  contend,  where  a  codicil  is  made  for  a  particular 
purpose,  that,  if  it  refers  to  the  will,  it  will  not  re-publish  the  will, 
Acherly  v.  Vernon,  1  [•]  Williams,  783.  but  there  must  be  words  in  the 
will  to  pass  the  lapsed  interest.  The  question  is,  whether,  by  the  confirm- 
ation of  the  will,  m  tlie  codicil,  the  residue,  containing  the  1000/.  passed. 
In  Doe  on  the  demise  of  Norrts  v.  Cubily  Douglas,  31.,  there  were  words 
sufficient  to  pass  the  interest.  Potter  v.  Potter,  1  Ver.  437.9  had,  also 
sufficient  words  to  pass  the  intermediate  interest.  All  these  cases  are 
where  the  words  were  sufficient.  •  Then,  the  question  is,  whether  there 
are  sufficient  words,  in  this  will,  to  speak  in  the  year  1783.  There  must 
be  express  words  to  disinherit  an  heir  at  law,  or  a  necessary  implication 
that  tne  estate  roust  pass.  But  there  is  nothing,  here,  to  alter  the 
original  devise,  if  the  words  '<  rest  and  residue,''  in  the  original  will, 
were  not  sufficient  to  pass  the  1000/.  Tlie  words  are,  to  pay  500/.  to 
Ann  Parker,  if  living,  if  not  to  Ann  Hutcheson  ;  and  to  pay  1000/.  to 
Grace  Parker,  her  executors,  administrators,  and  assigns ;  to  pay  the 
rest  and  residue  to  the  three  sons  of -Hammond.  It  cannot  be  contended 
that  the  1000/.  comes  within  the  gift  to  the  executors,  administrators, 
and  assigns  of  Grace  Parker,  In  Maybank  v.  Brooks  (arUe,  vol.  i. 
p.  84.)  the  legacy  was  held  not  to  pass  to  the  executors,  ^c.  although 
the  testator  knew,  at  the  time  of  making  the  will,  that  the  legatee  was 
dead.  The  testatrix  thought  here,  either  that  the  executors  would  take, 
or  that  it  was  good  as  an  appointment ;  and,  by  the  codicil,  confirms  the 
will  in  all  other  respects :  she  could  not,  tlierefore,  mean  the  residuary 
legatee  |o  ta|ce  the  residue,  including  the  1000/*  but  meant  to  refer  to 
the  will,  as  it  stood,  in  which  the  legacy  was  given  to  Grace  Parker, 
her  executors,  administrators,  and  assigns. 

Mr.  Simeon,  on  the  part  of  the  heir  ex  parte  patem^,  contended, 
1st.  That  this  was  not  money,  but  land  unsold.  All  the  cases  prove 
this  proposition,  that,  where  land  is  to  be  sold  for  a  special  purpose, 
which  cannot  be  carried  into  execution,  it  shall  be  considered  as  land ; 
that,  even  if  converted,  it  is  still  land,  in  a  court  of  equity.  The  Question 
always  is,  whether  you  can  collect,  from  the  circumstances,  that  the 
testator  meant  to  convert  his  real  estate  into  personalty.  If  he  did,  it 
must  be  dis[)osed  of,  either  by  the  particular  legacy,  or,  by  the  residuary 
clause.  This  was  the  ground  of  decision  in  Mal/abar  v.  MaUabar,  and 
JDurour  v.  Motteux  :  there  it  was  intended  to  be  a  mixed  fund,  and  the 
real  and  personal  funds  were  blended.  The  distinction  attempted 
between  the  case,  where  the  question  was  [*]  between  the  heir  and 
residuary  legatee,  upon  the  lapse  of  vl particular  legacy;  or  where  it  was 
between  the  heir  and  next  of  kin,  upon  the  lapse  of  such  a  legacy, 
where  no  residue  was  given ;  or  upon  the  lapse  of  a  residue  or  part  o^ 
it,  when  the  question  would  still  be  between  the  heir  and  next  of  kin  ; 
could  not  be  supported.  Cruse  v.  Barley,  and  Ackroyd  v.  Smkhson, 
were  cases  between  the  residuary  legatee  and  the  heir,  upon  the  lapse 
of  a  particular  legacy  charged  on  land;  and  it  was  decided  to  be  a 
resulting  trust  for  the  heir.  And  in  Ackroyd  v.  Smithson,  Lord  Thurhw 
applied  the  rule  laid  down  in  Digby  v.  Legard,  where  the  case  was 
decided  as  between  the  next  of  fin  and  heir;  which  shews  the  dis- 
tinction is  of  no  avail ;  but  that,  in  both  cases,  the  only  question  is,  the 
intention  to  convert,  and  that  (in  case  there  is  no  intention  absolutely  to 
convert)  the  heir  shall  take.  In  Robinson  v.  Taylor  (ante,  vc^.  ii. 
p.  589.)  Ackroyd  y.  Smithson  hvis  been  confirmed  and  qsproved.    The 
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codicil  makes  no  difi^nce  in  the  question ;  for  though  it  confirms  the 
wiD,  and  thereby  deduces  the  date  of  the  will  to  that  of  the  eodycil>  it 
doee  not  necessarily  pass  the  real  estate ;  it  only  given  a  capacity  to  the 
will  to  pass  it,  if  the  testatrix  intended  to  pass  it.  The  doubt  raised 
ikito  which  residue  it  should  fall,  shews  that  no  intention  could  be  clearly 
found*  As  to  the  intention  to  pass  the  1000/.  which  remained  land  un- 
sold, without  any  indication  in  the  codicil  that  it  was  to  become  per- 
sonalty ;  it  could  not  fall  into  the  general  residue,  nor  could  it  fall  into 
the  particular  residue,  which  was  to  consist  of  money  to  arise  by  the 
sale,  after  the  lOOCtf.  was  paid  out  of  it.  The  circumstance  of  giring^ 
by  the  codicil,  the  1500/.  and  5001^.  legacies,  which  had  lapsed,  ami 
being  nlent  as  to  the  1000/.  whidi  the  testatrix  knew  was,  also,  lapsed, 
shewed  the  meant,  either  not  to  dispose  of  it,  but  let  it  result,  or  that 
she  bad  forgotten  it,  which,  on  a  question  of  intention  to  give,  must 
haiwe  the  same  efiect*  It  frequently  happens,  a  person  may  die  intestate, 
as  to  part,  though  a  general  residue  is  gtven,  in  cases  of  pure  personalty, 
aa  appears  by  Doners  t.  DetveSf  3  Wms.  40.  Cook  v.  OakteVi  1  Wms.  30^. 
Upon  devises  of  land^  a  lapsed  devise  will  not  fall  into  the  residue,  but 
resnlt  to  the  heir:  and  the  money,  here,  being  to  be  considered  as 
land,  must  be  taken  as  a  devise  of  the  land  itself;  and  must  go  to  the 
heir ;  who  is  never  to  be  disinherited  by  implication. 
'  Sdly.  Considering  the  1000/.  as  land ;  the  heir,  under  tlie  deed,  is  to 
take  as  a  purchaser ;  and  then  the  heir  ex  parte  paiemd  [*]  must  take. 
It  is  not  a  resulting  trust,  but  an  express  aisposition.  A  disposition  by 
lease  and  release,  operates  by  transmutation  of  possession.  'It  puts  the 
interest  out  c^  the  grantee.  Here,  she  reserved,  a  power  of  disposal : 
but,  in  default  thereof,  it  was  to  go  to  her  right  heirs,  not  to  herself  and 
her  heirs;  if  so,  it  wonld  have  been  to  the  old  use;  but  the  use  being 
put  ont  of  herself,  her  right  heir  was  to  take  by  purchase ;  and  then  that 
beir  mast  be  the  heir  ex  parte  patemd.  In  Comyns's  Digest  the  cases 
sre  stnmg  together.  Wnere  a  man  seised  in  fee,  puts  the  fee  out  of 
himsdf,  and  declares  no  new  use,  it  shall  be  to  the  old  use :  but,  if 
tenant  in  tail  suffers  a  recovery  without  any  use  declared,  it  operates  to 
give  him  a  new  estate  in  fbe,  and,  however  he  held  before,  would  make 
a  descent  ex  parte  patemd.  The  trustees,  in  this  case,  must  convey  to  the 
heir ;  for  that  purpose,  they  must  have  the  whole  fee.  Here  is  a  spring- 
ing use,  to  take  efiect,  at  the  settlor's  death,  to  her  right  heirs.  But  it 
is  said,  that  a  person  cannot  make  his  right  heir  a  purchaser ;  this  is  true 
by  will,  but  not  by  deed ;  and  where  the  grantor  puts  the  whole  estate 
out  of  himself,  the  heir  must  take  by  purchase.  In  Hurst  v.  Morgan^ 
which  went  from  this  Court  to  the  King*s  Bench,  and  is  mentioned  in 
Sir  James  Burr<m>s*s  Reports  as  2d  May,  1755,  a  feme  covert,  on  her 
marriage,  conveyed,  by  lease  and  release,  to  trustees  in  fee,  to  the  uso 
of  herself  for  life,  with  power  to  appoint,  S^c.  in  default,  to  her  right 
heirs.  This  was  held  a  limitation  to  the  heir  by  purchase,  and  that  the 
descent  was  broken.  In  the  cases  of  money  to  be  laid  out  in  land,  and 
settled  to  uses,  with  the  ultimate  remainder  in  fee  to  the  right  heir  of 
the  devisor,  the  conveyance  must  be  made  to  the  heir  as  a  purchaser. 
I  took  that  distinction  in  Lady  Tuoeedale  v.  Lord  Coventry,  {ante^ 
▼ol.  u  p.  240.)  and  it  was  admitted  by  Mr.  Kenyon,  Attorney  General, 
who  said,  it  had  been  decided  by  Lord  Henley y  in  Robinson  v.  Knight , 
(which  he  cited  from  Mr.  Ambier's  note  (2),  if  the  conveyance  was  to 
be  made  to  the  heir  as  a  purchaser,  or  an  use  would  spring  in  him,  to 
aaake  him  take  by  purchase,  the  operation  of  the  legal  estate  would  not 
be  prevented,  by  any  consideration  from  whence  the  equitable  estate 
ft;  but  the  estate  would  go  beneficially  to  the  heir,  to  whom  it 

(1)  Siactnpontd  firom  Lord  Kor^Dgton't  BfSS.  bf  Mr.  kdtn,  2  toL  155. 
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1790*  came  for  his  own  \i8e>  and  not  as  a  trustee  for  the  use  of  the  heir  em 

\i^y^/  parte  r/uUemd.     By  Alston  y.  WdUy  Douglas,  771  •>  there  is  no  equity 

HuTCHxaoK  between  the  paternal  and  maternal  heir,  BaUh  v.  JPutt^  Trin.  8  Geo.  S. 

against  cited  there.     [*J  This  doctrine  is  recognized  in  Wade  v.  Pagety  (ante^ 

^Imaa't      ^^^'  *•  P'  ^^•)  ^^*^®''®  *^  ^^  ^^^^  ^^*^  ^^^®  ^^g*^  ^^^^  ^^  ^'®^^  ^® 
L    ^^  J      descent. 

Mr.  Mans^eldy  in  reply,  for  the  residuary  legatees  of  the  money  to 
arise  from  the  sale. 

1st.  If  this  question  was  to  rest  solely  on  the  will,  the  lOOtf.  must 
belong  to  the  three  Hammonds  (the  specific  residuary  legatees) ;  be- 
cause, where  money,  as  money,  is  given  to  particular  legatees,  and  the 
rest  to  residuary  legatees,  and  a  part  of  the  money  lapses  by  death,  the 
residuary  legatees  will  take  that  increase.  In  Cooke  v.  Oakley^  it  was 
clear  tlie  testator  did  not  mean  to  dispose  of  the  leasehold  estate*  In 
Cruse  V.  Barley^  so  far  from  the  contrary  being  determined,  that  which 
I  contend  for  was  laid  down  as  a  clear  point.  The  question  was,  as  to 
the  200/.  given  to  Christopher^  which  never  vested.  If  Christopher  had 
been  dead  at  the  time  of  making  the  will,  it  would  have  fallen  into  the 
residue.  The  difference  is  plain :  where  it  lapses  in  the  life  of  the  tes- 
tator, he  is  supposed  to  know  it;  and  whatsoever  lapses  goes  to  the 
residuary  legatee.  No  answer  is  given  to  the  case  oi  Durour  v.  Mot'- 
ieux,  Digbyy.Legard  was  a  gifl  of  a  residue:  the  testator  was  con- 
sidered as  dying  intestate  as  to  the  lapsed  share.  Ackroyd  v.  Smithson 
is  an  instance  of  a  lapsed  legacy.  Wright  v.  Hevoit  does  not  impeach 
the  doctrine.  With  respect  to  the  codicil,  it  is  determined  it  will  re- 
publish the  will,  AcherUy  v.  Vernon.  But,  it  is  said,  that  it  will  not 
operate  without  S[)ecific  words  to  dispose  of  the  lapsed  property.  I 
take  the  effect  of  it  to  be,  t||At,  if  there  be  any  words  in  the  will  to  dis- 
pose of  the  residue,  the  codicil  will  carry  the  lapsed  interests.  Gibson 
V.  Lord  Montforty  1  Ye&eyy  485.  Potter  v.  Pottery  1  Vesey,  437  ;  and 
that  is  just  the  same  as  if  the  will  was  written  over  again.  On  this 
principle  it  is  that  after-purchased  lands  will  pass.  It  is  the  same  as  if 
the  will  was  copied,  with  the  omission  of  the  1000/. 

Mr.  Solicitor  General,  in  reply,  for  the  plaintiff^,  the  general  residuary 
legatee. 

It  will  be  difficult  for  me  to  contend,  what  I  must  contend,  that  tins 
is  to  slip  through  the  first  residue,  and  fall  into  the  second.    If  tlie 
[*141]         1000/.  lapsed  under  the  will,  and  the  codicil  [*]  was  held  to  re-publish 
it ;  it  might  be  contended,  that  the  words  would  operate  as  a  confirm- 
ation of  the  will.     The  questions  in  the  cause,  I  suppose,  are, 

1st.  Whether  the  plaintiffs  are  entitled  toi  the  last  alternative  in  the 
prayer  of  the  bill ;  tliat,  if  no  appropriation  has  been  hitherto  made  of 
the  3500/.,  the  father  giving  his  consent,  the  sum  may  be  now  paid.  It 
is  said  her  3500/.  cannot  now  be  appropriated.  Mr.  Mitford  says,  that 
oreat  mischief  would  arise  if  tlie  trustees  could  appropriate,  when  the 
funds  arc  low,  against  the  residuary  legatee :  but  the  Court  does  not 
consider  the  funds  as  varying  in  value ;  and  the  decision  must  be  the 
same  respecting  stock,  or  where  money  is  in  the  Bank^  or  upon  mort- 
gage. He  says  the  tenant  for  life  is  to  have  the  interest  for  life ;  and 
Uie  other  parties  to  have  liberty  to  apply  upon  his  death :  but  the  Court 
will  order  the  money  to  be  laid  out  earlier,  upon  the  consent  of  the 
tenant  for  life,  Green  v.  Pi^ott  {ante,  vol.  i.  p.  103.),  Gawlcr  v.  Stande* 
tvicke,  where  it  was  determined,  that,  if  a  personal  fiind  be  provided^ 
the  Court  will  secure  it,  but  will  not  raise  it  out  of  land.  The  case  of 
Phipps  V.  Anneslei/y  2  Atk.  57.,  was  there  recognised ;  but  where  it  is 
personal  estate,  the  Court  will  appropriate :  it  will  secure  the  fimdy 
whethA*  the  legacy  be  vested  or  contingent.  In  Cooper  v.  Douglas 
(ante,  vol.  ii.  p.  231.)  the  Court  said,  it  was  no  *  appropriation,  •  because 
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the  executrix  was  to  have  an  advantage  in^  it ;  but  here  Miss  Hutch'esori 
might  have  cumeand  had  an  appropriation  during  the  life  of  the  father. 
The  case  of  Crreen  v.  Pigott  and  the  ordinary  course  of  the  Court,  prove 
this. 

The  2d  question  is,  Whether  the  trustees  could  appropriate,  with- 
out the  consent  of  the  Court.  In  Trqffbrd  v.  Boekm^  3  Atk.  440.,  it  is 
laid  down,  that  there  is  no  necessity  for  a  decree  of  the  Court :  that, 
though  the  parties  may  come  here  for  the  security  of  the  trustees,  it  will 
be  an  appropriation,  though  not  done  by  the  Court.  The  will,  in  this 
case,  had  given  this  lady  a  legacy,  in  which  she  had  a  vested  interest, 
subject  to  the  father's  life :  by  the  codicil,  a  condition  was  annexed,  of 
m?*rrying  with  consent,  with  remainder  over.  The  father  could  not  bar 
himself  of  the  right  of  appointment.  If  he  appointed,  there  wiEis  a  re- 
mainder over :  if  the  father  made  no  appointment,  the  3500/..  would 
fall  into  the  residue.  It  has  been  held,  that  a  mere  devise  [*]  of  a  resi- 
due will  not  make  the  condition  of  marriage  with  consent  effectual.  lu 
Amos  y. Homer y  1  £q.  Abr.  112.,  it  was  held  sufficient;  but  that  has 
been  denied  to  be  law,  Paget  v.  Hewood^  cited  A  Atk.  378.,  and 
Wheeler  y.  Bingham,  1  Wilson,  135.  Here  the  father  is  entitled  to  the 
interest  for  life ;  and,  at  his  death,  the  daughter,  having  married  with' 
his  consent,  would  take  the  principal,  unless  a  second  marriage,  with- 
out consent,  would  bar  her  from  so  doing ;  but  it  could  not  be  intended 
to  extend  the  condition  to  a  second  marriage.  With  respect  to  the  ap- 
propriation :  the  argument  has  confounded  the  right  oi  appropriation 
with  the  right  of  pajrment.  This  is  a  sum  of  3500/.  the  interest  payable 
to  the  father  for  life ;  the  principal  afterwards  to  the  daughter ;  or,  in  a 
certain  event,  as  the  father  should,  appoint.  The  residuary  legatees 
have  no  claim.  The  legatees  have  a  right  t%  an  appropriation.  Here 
the  parties  interested  called  upon  the  trustees  to  appropriate,  when 
the  stocks  were  low,  and  the  trustees  directed  the  3500/.  to  be  laid  out 
separately. 

Mr.  Graham,  in  reply  for  the  heir  ex  parte  maternd. — I  contend,  upon 
principles,  that  this  is  the  old  reversion.  The  conveyance  by  lease  and 
release  operates  only  by  virtue  of  the  statute  of  uses.  The  estates  of 
persons  in  esse  only  are  executed.  The  fee  remains  in  the  feoffees,  to 
serve  the  springing  uses.  All  the  cases  shew,  that  wherever,  cither  by 
deed  or  will,  the  grantor  gives  a  reversion  to  his  own  right  heirs,  they 
take  by  limitation,  not  by  purchase.  What  would  be  the  consequence 
of  their  being  taken  as  words  of  purchase  ?  That  a  limitation  by  the 
wife  to  the  husband  for  life,  remainder  to  children,  in  such  shares  as 
they  should  appoint,  with  a  remainder  to  her  right  heirs,  would  take 
the  fee  out  of  her  during  her  life ;  whereas  all  the  uses,  not  parted 
with,  must  remain  in  her. 

Mr.  Justice  BuUer  (after  stating  the  case) :  — 

The  question  arises  upon  the  legacy  of  1000/.  To  this  five  claims 
are  set  up.  The  first  is  by  the  plaintiff,  William  Hutcheson,  as  executor 
of  Grace  Parker :  for  this  there  is  no  foundation.  I  agree  with  the 
counsel,  that  having,  by  the  codicil,  confirmed  the  will,  it  must  be 
read  as  if  dated  on  the  day  of  the  date  of  the  codicil ;  but  I  am  not  at 
liberty  to  blot  out  any  bequest  contained  in  that  will,  and  therefore  it 
will  stand  as  if,  after  the  death  of  Grace  Parker,  she  had  given  a  le- 
gacy to  her,  her  executors,  and  [^]  assigns.  The  authority  of  Maybank 
y*  Brooks  (ante,  vol.  i.  p.  84.)  is  precisely  in  point.  There  is  no  founda- 
tion to  say,  the  executors  were  to  take  eo  nomine.  If  there  was  any 
ground  to  say,  that,  as  Grace  Parker  was  dead,  it  should  be  considered 
as  a  substitution  of  the  executors,  that  was  equally  open  in  Maybank  v. 
Brooks  ;  but  that  case  is  decisive  that  nothing  went  to  the  executor. 

2.  The  husband  claims  as  residuary  legatee  of  the  personal  estate. 

In 
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1790.        In  this  case,  it  is  perfectly  clear,  that  this  lOOOL  cnmol  be  considered 

^^<«vv*^     as  part  of  her  personal  esute.    The  authorities  are  very  distiimishabk 

^HvTomow     from  the  present  case.  In  MaUahar  v.  Mailabar,  and  Duraurx.Mait9us, 

againtt        the  two  funds  were  blended  .together,  and  there  was  a  general  residue; 

''^'"^''^      not  distinguishing,  as  here,  between  the  residue  of  the  read,  and  that  of 

the  personal  estate :  and  it  is  apparent,  that  unless  the  court  had  put  the 

construction  it  did,  that  the  words  should  carry  the  rendue  of  both 

funds,  the  wills  must  hare  been  totally  avoided.     These  circumstances 

were  strong,  and  conclusive,  to  shew  the  intention  of  the  testators :  and 

where  the  mtention  of  a  testator  is  clear,  it  must  be  considered  as  part 

of  the  personal  estate:  but  here,  the  intention  is  different:  under  the 

residue,  she  did  not  mean  to  comprehend  any  part  of  the  money  to  ansa 

out  of  die  real  estate,  therefore,  liis  claim  must  be  rejected. 

Then  the  question  is,  between  the  residuary  legatees  of  the  money 
arising  from  the  sale  of  the  real  esUte,  and  the  heirs  at  law.  In  cases  of 
this  kmd,  some  tcfchnical  reasoning  must  be  adduced  Supposing  the 
intention  not  to  be  clear ;  in  a  dodbtful  case  of  construcdoB,  it  should 
turn  in  favour  of  the  heir  at  law.  There  seems  to  be  no  reason,  orWnally, 
why  the  residuary  legatees,  in  such  cases  should  not  take;  but  &t  the 
heir  is  favoured  in  cases  of  land,  and  uses  springing  out  of  land.  The 
decision,  in  asost  of  the  cases,  is,  I  believe,  against  the  intention  of  the 
testator ;  but  it  is  established,  as  a  nde,  that  Uiere  must  be  an  apparent 
intent,  upon  the  fiu:e  of  the  will,  in  order  that  the  lesidoary  legatee 
should  take  the  whole.  That  is  the  ground  of  the  cases  cited  at  the 
bar.  Here  is  no  apparent  inSention  against  the  heir ;  therefore  the 
^eral  rule  must  take  place,  that  the  money  is  considered  as  land ;  and 
if  by  subseouent  accidents,  and  the  party  interested  in  it  dies,  so  that  it 
lapses,  it  will  belong  to  the  heir  at  hiw. 
[  *144  ]  [*]  The  next  question  is,  who  is  the  heir  at  law  entitled  to  take;  the 

heir  ex  parte  paternd^  or,  expmrte  mxtemd.  It  is  admitted  the  ^estate 
came  to  Frances  Weeh^  by  descent  from  her  mother ;  and  the  question 
is,  whether  the  settlement  upon  her  marriage,  by  giving  the  ultimate  re- 
mainder to  her  right  heirs,  save  them  a  new  estate,  as  purchasersy  or 
the  old  uses  remain.  I  think  it  was  the  old  use.  Mr.  Simeon  has  argued 
it  upon  diferent  cases,  as  the  case  of  a  tenant  in  tail  with  remainder  to 
himself  in  fee,  sufferii^  a  recovery,  that  a  new  use  will  arise  to  himsdf 
in  fee :  this  is  true ;  but  it  should  be  remembered,  that  if  tenant  in  fee 
suffer  a  recovery,  the  old  use  remains.  If  I  was  inclined,  in  this  ease,  to 
decide  in  favour  of  the  heir  ex  parte  paiernd^  I  must  say  she  had  pot  the 
estate  out  of  her  own  power,  in  case  she  had  survived  her  husband  :;but 
it  is  clearly  otherwise ;  for  it  is,  expressly,  stipulated,  that  she  should 
have  the  estate  to  her  own  use,  and,  notwithstanding  her  coverture, 
should  have  a  power  to  dispose  of  it ;  and  it  is,  expresslV,  limited  to  her 
own  right  heirs  for  ever ;  so  that  the  estate  was  left  m  her  hands>  to 
remain  to  her  own  use,  as  if  there  had  been  no  settlement.  Two  cases 
have  been  cited  where  the  question  was  between  the  heir  ex  parte  patermd, 
and  ex  parte  maternd,  where  the  person  last  seised  had  the  equitable  and 
legal  estate :  the  Court  held  the  legal  to  be  the  better  estate,  and  that  it 
absorbed  the  equitable ;  that,  therefore,  the  estate  must  go  in  the  line 
from  whence  it  came.  The  case  of  BaUh  v.  PuH  does  not  apjplv ;  there 
the  limitation  was  to  the  trustees  and  their  heirs,  to  the  use  or  them  and 
the  heirs,  whidi  took  the  legal  estate  out  of  the  grantor.  For  the  rea- 
sons given,  the  maternal  heir  will  be  entitled  to  the  lOCktf.  subject  to  the 
Me  estate  of  the  husband. 

The  next  question  rdates  to  the  8500^  given  to  the  phuntiff  Awn 
Jcnee;  and  upon  this  several  questions  have  arisen :  1st.  Whether  thb 
sum  could  have  been  apprc^ated  by  the  trustees,  on  the  Court.  Sdly. 
Whether  it  has  b^n  so  appropriated.    Sdly.  Whether  it  can  be  now 

paid 
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paid  to  the  trustees  under  her  marriage  settlement.  With  respect  to  the  i79a 
first  question  $  whether  it  can  be  appropriated ;  it  is  only  necessary  to  go  ^  ^^tm^ 
to  the  case  of  Green  v.  Pigot,  (ante,  vol.l.  p.  103.)  that  case  decides,  Horesuoir 
that,  eiren  on  contingent  interests,  any  person  interested  may  come  and  against 
have  the  fund  appropriated ;  and  it  is  convenient,  and  indeed  necessary,  Hammiw©. 
that  it  should  be  so ;  and  in  cases  where  the  interest  of  the  fund  has 
{*]  been  given  to  A.  and  the  principal,  subject  to  that  interest,  divisible  [  ^145  ] 
among  several  parties ;  upon  the  application  of  A.  the  Court  has  inter- 
fered. The  question  is,  whether  there  are  other  rights  affected  by  the 
appropriation ;  where  that  is  not  the  case,  it  has  been  frequently  done : 
I  did  It  last  week  in  the  case  of  Lady  Cavendishy  and  ordered  the  fund« 
of  which  she  was  entitled  to  the  interest,  to  be  paid  to  her  son,  she 
coming  in  and  consenting.  Then,  if  the  Court  would  have  appropriated 
the  fund,  the  trustees  are  justified  in  doing  it,  without  its  intervention. 
The  second  question  is,  whether  they  have  appropriated  it.  If  the  trus- 
tees are  not  decided  in  their  opinion,  they  have  a  right  to  ask  the  opi- 
nion of  the  Court.  In  this  case,  the  trustees  have  acted  a  fair  tiad 
honourable  part,  to  give  every  person  interested,  every  advantage  they 
could*  They  certainly  have  not  thought  the  residuary  legatees  the 
persons  principally  interested ;  if  they  had,  I  i^ould  not  have  approved 
their  conduct.  The  particular  legatees  are  the  principal  objects  of  the 
testator's  bounty,  and  therefore  not  to  be  sacrificed  to  the  interest  of  the 
residuary  legatees,  who  are  more  remote  in  his  intention.  iThe  trustees 
4fd  not  chus6  to  do  it,  without  the  opinion  of.  the  Court ;  but  the  tenor 
of  their  letters  is,  that  they  are  ready  to  do  it  if  they  can.  They  have 
made  the  appropriation ;  and  by  the  letters  and  conduct,  both  of  the 
father  and  daughter,  it  appears  they  have  allowed  and  approved  of  it* 
Hie  father,  in  one  of  his  letters,  says,  he  will  make  it  up  a  round  sum, 
and  that  he  is  ready  to  take  it  at  all  risks.  The  trustees  separated  that 
sum,  as  a  sum  to  pay  the  father  and  daughter  the  legacies.  But  let  ua 
see  what  could  have  been  the  intention  of  the  parties.  The  sum  to  be 
laid  out  was  8500/.  bUt  that  could  not  be  done  exactly :  the  broker, 
added,  thereupon  !?/•  more.  Was  it  necessary  the  trustees  shoud  be 
exact  ?  Clearly  not,  after  the  father  had  said,  he  would  make  it  up  a 
round  sum.  Then  with  respect  to  the  declaration  of  trust,  it  appears  a 
declaration  of  trust  was  prepared ;  but  Mr.  Hammond  thought  it  un- 
necessary to  put  Mr.  Hutcheson  to  that  expence.  It  does  not  admit  of 
a  doubt,  that  the  sum  was  laid  out  for  the  payment  of  the  legacies ;  and 
the  only  condition  intended  was,  if  the  court  should  approve ;  if  it  did, 
it  should  operate  as  an  appropriation. 

The  question,  therefore,  is,  whether  stock  should  now  be  transferred 
to  the  trustees  of  Ann  Jones*s  marriage  settlement,  [*]  the  father  being  [  *146  J 
entitled  to  the  interest  for  his  life.  I  have  doubted  more  on  this  part 
of  the  case  than  the  others.  It  was  strongly  pressedr  by  Mr.  Mitford, 
that  the  father  could  not  give  up  his  power  of  re-appoindng,  on  the 
daughter's  marrying  during  his  life  without  consent.  If  any  person  is 
interested  besides  uie  father  and  daughter,  I  cannot  order  this  sum  to 
be  transferred.  I  am  clear  the  power  cannot  be  released,  Co.  Lit.  265.  b. 
Brownlow,  210.  But,  if  the  condition  is  released,  it  should  seem  that 
the  power  is  void.  Thid  depends  upon  the  question,  whether  the  con- 
dition is  satisfied  by  Ann  Jones*»  first  marriage  with  the  consent  of  her 
father.  The  words  of  the  codicil  are  very  strong.  There  are  cases 
where  conditions  of  this  kind  are  conindered  as  odious  (2) ;  and  if  this 
condition  was  extended  beyond  a  first  marriage,'  it  might  be  attended 
with  inconvenience ;  and  I  do  not  think  it  would  fall  within  the  original 

(S)  At  to  conditions  in  restraint  of  numriage  see  Hemmmgs  v,  MunckUy,  antea,  I  vol. 
908,  &c.   Scm  V.  Tykr,  tf  vol  431,  &c  nd  tbt  £ditor*t  Hotm,  pa$ilm.   . 
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intention  of  this  condition.  The  intention  of  these  conditions  is  to  pre^ 
vent  children  from  making  inconsiderate  engagements,  they,  therefore, 
do  not  extend  to  the  case  of  a  widow,  or  to  a  second  marriage ;  and, 
therefore,  the  Court  is  warranted  to  say,  the  condition  is  compfied  with 
by  the  first  marriage ;  that  the  legacy  is  vested,  and  the  condition  gone : 
consequently  there  is  an  end  to  the  father's  power,  and  nobody  is  now 
interested  but  the  father  and  the  daughter  :  and  the  case  stands  upon  the 
same  ground  with  that  of  Lady  Cavendish,  where  the  tenant  for  life 
agrees  to  give  up  the  advantages  of  a  sum  of  money  for  life,  and 
consents  to  its  being  paid  immediately  to  the  person  entitled  to  the 
principal. 

Decreed,  therefore,  that  the  1000/.  be  paid  to  the  heir  ex  parte  matema 
and  the  3500/.  to  the  surviving  trustee  in  Ann  Jones  ^  settlement. 

The  cause  came  on  to  be  re-heard  before  Lord  Chancellor,  19th«/tJy, 
1790,  when  Mr.  Mifford,  Mr.  Richards,  Mr.  Mansfield,  and  Mr.  Simeon, 
were  again  heard  for  their  respective  clients,  and  argued,  to  the  same 
purpose  as  upon  the  former  hearing ;  when  Lord  Chancellor  gave  a  clear 
and  decisive  opinion  against  the  claim  of  the  heir  ex  parte  paternd  to  the  * 
1000/. 

Upon  Mr.  Graham's  arguing  again,  on  the  part  of  the  heir  ex  parte 
maternd, 

[♦]  Lord  Chancellor  said,  the  question  was,  whether  the  testatrix's 
direction,  that  the  money  to  be  raised  by  the  sale  of  the  estate,  should 
be  laid  out  in  the  funds,  was  merely  an  arrangement  to  give  the  husband 
a  life-estate  in  the  interest,  or  she  meant  to  give  the  residuary  legatee 
an  eventual  chance,  to  depend  on  the  rise  or  ful  of  stocks ;  if  this  latter 
was  her  intention,  it  would  be  impossible  to  maintain  the  decree. 

Mr.  Graham  then  argued,  that  the  former  was  her  intention. 

In  this  he  was  followed  by  Mr.  Solicitor  General,  who  argued  for  the 
plaintiffs,  and  contended,  that  it  appeared  by  the  words  of  the  will  and 
codicil^  that  her  intention  was  that  the  land  should  be  sold,  and  the 
money  invested  in  the  funds,  merely  for  the  purpose  of  the  father's  re- 
ceiving the  interest  for  his  life ;  and  then  the  money  was  to  be  disposed 
of  in  the  manner  directed  by  the  will  and  codicil :  that  this  was  merely 
a  mode  of  making  a  provision  for  the  husband ;  and  the  effect  aflerwar<» 
was  to  be  the  same  as  if  it  had  been  to  be  paid  immediately.  With 
respect  to  the  point  of  appropriation,  he  added  to  the  cases  formerly 
citedi  one  Ex  parte  Champion  before  Lord  Northington,  where  a  legacy 
being  given  to  an  infant,  was  laid  out  by  the  executors  in  3  per  cents* 
and  the  stocks  afterwards  falling,  the  infant  was  held  to  be  bound ;  Lord 
Northington  holding  the  trustee  justified,  because  the  Court,  if  applied 
to,  would  have  made  the  same  appropriation. 

I/ord  Chancellor. —  None  of  the  cases  have  been  attended  with  the 
same  circumstance  with  the  present ;  that  the  land  is  to  be  sold,  the 
money  invested  in  the  funds,  to  the  use  of  one  for  life,  then  the  funds  to 
be  sold,  and  the  money  to  be  divided ;  by  which  it  might  happen,  that 
the  residue  would  be  very  great  or  very  small,  or  even,  that  the  legatees 
roust  abate :  I  think  the  direction  to  lay  out  ihc  money  in  the  fusds, 
was  merely  for  the  purpose  of  arrangement ;  and  the  rights  of  the  parties 
were  not  intended  to  be  aflected  by  it.  In  order  to  say  that  they  were 
to  be  affected,  the  testatrix  must  have  foreseen  the  event,  and  have 
intended  to  give  the  residuary  legatee  a  chance  what  would  be  the  event 
of  the  funds ;  if  so,  I  agree  it  would  be  impossible  for  the  father  to  do 
more  than  to  give  up  his  own  chance,  and  he  could  not  enable  the 
daughter  to  make  an  immediate  claim.  On  the  other  side,  it  is  said,  she 
meant  only  to  make  an  arrangement.  It  is  material  to  consider  it  with 
a  view  to  the  original  transaction.  Suppose  her  intention  was  to  [*]  give 
the  residuary  legatee  a  chance  what  might  be  the  value  of  the  stocK  in 
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the  event,  the  Court  could  not  order  it  to  be  divided  till  the  death  of 
the  tenant  for  life ;  but  I  think  the  better  construction  is,  that  it  was 
merely  for  the  purpose  of  an  arrangement ;  in  which  case,  if  the  father 
would  release  his  interest,  either  to  his  daughter  or  the  residuary 
legatee,  it  would  give  an  immediate  interest,  and  consequently  there 
might  be  an  appropriation.  —  Then,  the  appropriation  was  made  'con- 
ditionally to  abide  the  enquiry  whether  it  could  be  made :  I  am  inclined 
to  think  the  appropriation  could  be  made ;  and,  if  so,  it  is  made.  — 
Having  said  nothing  as  to  the  disposal  of  tlie  1000/.  the  heir  is  not 
defeated ;  merely  directing  an  appropriation  of  part,  will  not  defeat  the 
claim  of  the  heir,  will  not  defeat  the  heir  as  to  what  is  not  disposed  of; 
though  if  a  testator  has  blended  his  real  with  his  personal  fund,  and  has 
made  a  residuary  legatee,  it  will  carry  all  that  is  not  disposed  of.  The 
question  is,  whether  she  has  been  explicit  in  treating  of  this  as  her 
personal  estate;  if  so,  the  words ' will  include  it:  but  I  take  it,  the 
testatrix  meant  the  residue  to  be  distributed  in  this  manner ;  therefore 
the  decree  must  be  affirmed. 
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West  against  The  Lord  Primate  of  Ireland. 

(On  a  Re-hearing.) 

IR  SEPTIMUS  ROBINSON  made  his  will  in  17G4,  containing, 
inter  alia^  the  following  words,  **  I  desire  that  my  executor  will,  at 

his  decease,  bequeath  1000  guineas  to  Lord  Cantalupe^  for  the  use 

of  h\»  seventh,  or  youngest  child,  in  case  he  should  not  have  a  seventh 

child  living.*' 

Lord  Cantalupe,  at  the  death  of  the  testator,  had  six  children  living. 
Another  child  had  been  born,  but  was  dead.  The  plaintiff  [^Septimus 
Harrtf  Wesf]  was  the  next  child  bom  after  the  deatli  of  the  testator. 
Several  children  were  born  after.  The  plaintiff  filed  his  bill,  which, 
upon  hearing,  was  dismissed.  It  came  on,  now,  upon  a  petition  for  a 
rehearing.  In  the  mean  while,  Lady  Matilda  West^  the  youngest  child 
•f  Lord  Cantalupcy  filed  a  bill  for  the  legacy. 

Mr,  Solicitor  General^  Mr.  Mitfordy  and  Mr.  Campbelly  for  the  plaintiff 
Septimus. — The  testator  must  be  presumed  to  be  [*]  conusant  of  the 
state  of  Lord  Cantalupe*»  family,  and  that  he  had  then  six  children,  and, 
therefore,  must  have  meant  the  next  child,  who  should  come  into  esse, 
to  take  the  benefit  of  this  legacy.  He  certainly  meant  a  child  that  was 
to  be  bom.  The  youngest  child  could  not  take,  unless  the  seven  died 
before  the  executor. 

Mr.  Endyn,  for  the  executor,  referred  to  the  case  of  Lomax  v. 
Hdmden,  (1  Vesey,  290.)  in  which  it  is  held  that  a  second  son,  becoming 
eldest,  shall  take  imder  a  limitation,  in  a  settlement,  to  the  first  son ;  and 
the  case  of  the  dutchy  of  Comxvally  there  cited,  where  the  eldest  son 
living  is  held  to  be  eldest  son;  and,  from  thence,  argued  that  the 
plaintiff  Septimus,  when  bom,  bore  the  description  of  seventh  child. 

But  Lord  Chancellor  thought  the  plaintiff,  being,  in  fact,  the  eighth 
child  bora,  could  not  take  by  the  description  of  seventh  child,  and 
decreed  in  favour  of  Lady  Matilda  as  youngest  child.  (2) 

.    (1)  See  the  Rep.  2  Cox,  259. 

(3;  Under  the  bill  filed  by  her ;  and  affirmed  the  former  decree,  which  had  dismissed 
Cb«  bill  of  Septimus.     See  2  Cox,  258,  259. 


[Vide  S.  C. 
2  Cox,  258.] 

Lincoln's  Inp. 
IfaU,20tbJuly. 

Legacy  to  the 
seventh,  or 
youngest  child 
of  yl.  —  A,  had 
six  children, 
at  testator's 
death,  and  had 
liad  another, 
who  soon  died. 
Afterward  the 
plaintiif  was 
bom,  and  was 
tbeserenth 
child  living, 
but  eighth  in 
order  of  birth: 
held  he  did  not 
bear  the  de- 
scription; and 
decreed  in 
favour  of 
youngest 
child.  (1) 
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Allan  against  Bower.  (1) 

Lincoln^  Inn  (Reg.  Lib.  1789.  A.  foK  56$.  b.) 

MaU,  31it  July. 

A  final  decree  HpHE  plaintiflT,  having  been  some  years  a  lervant  to  the  late  Roberi' 
>canDoc  be  made  X  Botoer,  of  fVeUuifn,  com.  York^  Esq.  and  having  been  careful  of  and 
k^tol^!!^  attentive  to  him,  during  severe  fits  of  the  gout,  Mr.  Bawr^  in  the 
withMitooo-  7^^  1773,  let  to  the  plaintiff  a  farm,  at  fVdham^  containing^  about  150 
sent.  acres,  at  a  rent  of  60^  a  year,  and,  at  the  same  time,  lent  him  9001*  in 

[At  to  the  ad-  order  to  enable  him  to  stock  the  farm,  which  sum  was  afterwards  re« 
mttttonof  parol  p^jd.  The  farm,  at  the  time,  was  much  out  of  order  from  former  ill 
frTouroT an  treatment,  and  Mr.  Botoery  knowing  that  it  would  require  time  and  ex- 
agfeement  not  P^^c^  ^0  bring  it  into  proper  repair  and  improvement,  agreed  with  the 
in  writing.  (1)]    plaintiff,  for  the  Insurance  of  the  possession  of  the  farm,  at  the  said  rent 

of  60/.  a  year,  during  his  life,  and  undertook  to  do  such  acts  and  execute 
such  instruments  as  should  render  the  plaintiff  secure  in  the  possession 
of  the  farm  during  his  life ;  and  the  plaintiff,  in  consideration  of  such 
promises,  and  with  the  privity  of  Mr.  Botoer^  made  very  considerable 
alterations  and  improvements  in  the  (arm,  in  so  much  as  to  increase  the 
value  of  the  farm  30/.  a  year. 
£  *150  ]  [*]  Mr.  Boxoer  died  m  January ^  1777>  having  first  made  his  will, 

whereby  he  devised  the  greatest  part  of  his  estate,  including  the  (km 
let  to  plaintiff,  to  his  wife  for  life,  and,  after  her  decease,'  to  his  nephew 
the  defendant  Robert  Bonett  son  of  the  other  defendant  John  EliAioer^ 
for  life,  with  remainders  over ;  and,  shortly  after  his  decease,  there  was 
found  in  his  house,  in  an  iron  chest,  among  his  deeds  and  writings 
relative  to  his  estate,  a  paper  writing  in  the  following  words,  ^*  Whereas 
**  William  Pattiion  and  John  Allan  have  been  at  very  large  expeoees 
**'  in  both  their  farms,  which  were  greatly  run  out,  and  /know  hurt  theni 
^  aradi  in  their  circumstances,  I  desire  they  may  not^be  raised  in  tlMir 
**  rents  on  any  account,  as  I  have  promised  this  oi^er  should  be  grreit 
**  by  me,  as  not  willing  to  erant  them  leases,  which  was  reasooabfe  for 
*'.  me  to  do,  as  I  know  full  well  the  rent  wotild  not  be  paid  for  some 
*^  years,  the  farms  being  so  much  out  of  order.  I  hope  this  will  be 
^  duly  observed  by  those  in  possession  of  my  estates,  as  witness  my 
*^  hand  this  iOth  day  of  Oeto6^,  1775.  RoheH  Bovoer."  The  widow 
entered  upon  the  estate,  and  continued  in  possession  till  her  death  in 
1786,  and,  during  that  time,  suffered  the  plaintiff  to  occupy  the  farm  at 
the  same  rent:  but,  after  the  death  of  the  widow,  the  defendant  JoAn 
Bamer^  as  guardian  to  his  son  Robert  BowcTf  the  tenant  for  life,  an 
infant,  served  the  plaintiff  with  a  notice  to  quit,  dated  21st  Marchf 
1786 ;  and  afterwards,  on  the  2d  JunCf  caused  the  plaintiff  to  be  served 
with  a  declaration  in  ejectment :  upon  which  th^  plaintiff  filed  his  bill, 
praying  a  specific  performance  of  the  agreement  with  the  late  Robert 
BcioeTf  and  that  the  present  defendants  might,  by  the  proper  mode, 
assure  to  plaintiff  the  continuation  of  the  possession  of  the  tarm  at  the 
yearly  rent  of  60/.  during  the  joint  lives  of  defendant  Robert  Bower  and 
plaintiff,  and  an  injunction  to  restrain  defendants  from  proceeding  in 
the  ejectment,  and  taking  other  means  to  turn  plaintiff  out  of  possession 
of  the  farm. 

To  this  bill,  the  defendants  put  in  theit  aniswer,  admitting  the  improve- 
ments in  the  farm,  and  also  admitting  the  paper  writing ;  out  submitted 

(1)  The  bias  on  Lord  Tkurlow*B  mind,  and  his  previous  decision  in  this  case  bare  l>eca 
questioned  upon  principle  by  Lord  Redesdale  C,  vide  in  CHnan  T.  Cp0^O  1  Scho.  & 
Lefroy,  36,  37.,  «nd  see  note  (2)  and  (3)  poiitat  p.  1^1.  153. 

that 
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that  the  paper  was,  in  its  nature,  testamentaiy,  and  affecting  to  dispoM 
of  interests  in  real  property,  and  not  being  duly  attested,  could  have  no 
operation ;  that  the  plaintt^  having  enjoyed  the  farm  till  the  death  of 
the  widow,  (being  upwards  of  ten  years,)  at  the  rate  of  60^  a  year,  had 
received  the  full  benefit  intended  him,  and  that  it  was  evident,  [*]  from 
the  expressions  used  by  tlie  testator  in  the  paper,  viz,  that  *'  he  was  not 
**  willing  to  grant  leases,"  that  he  did  not  intend  the  plaintiff  a  longer 
eajojmient  of  the  farm  at  the  rent  of  6Ql*  They  stated  also  tJiat  the 
ejectment  had  been  tried,  and  a  verdict  found  for  defendant  Boujer. 

Upon  motion  to  dissolve  the  injunction  (2),  it  was  referred  to  the 
Master  to  enquire  into  the  annual  value  oC  the  farm  at  the  plaintiff's  first 
enteritig  tliereon  as  tenant,  and  the  present  annual  value ;  and  tohat  term 
of  jfean  ttMM  intended  io  be  granted  o^  the  paper  writing,  and  in  case  he 
should  find  that  term  to  be  expired,  what  additional  rent  ought  to  be 
paid,  Grom  the  time  of  the  recovery  of  the  judgment  in  ejectment,  over 
and  above  the  60^ 

On  a  commission,  the  plaintiff  examined  witnesses  to  prove  declarations 
q(  ike  testator^  that  he  meant ,  by  the  paper -writing,  t^  $ecure  to  the  plaintiff' 
hi^Jkrmt  during  his  life,  on  payment  of  his  old  rent. 

Hie  Master  made  his  report,  dated  12th  March^  1788,  and,  thereby^ 
stated,  that  the  value  of  the  farm,  at  the  time  plaintiff  took  possession  of 
it,  was  of  the  annual  value  of  60^.  With  regard  to  the  paper ;  he  did  not 
think  himself  at  liberty  to  receive  oral  testimony  to  explain  it,  but  was  of 
cmnion^  thai  no  term  of  years  was  meant  to  be  granted  by  the  testator,  and 
tnat,  by  his  not  granting  any  lease  himself,  it  was  his  intention  to  have 
his  representative  at  liberty  to  remove  the  plaintiff;  but,  tliat,  whilst  he 
should  be  permitted  to  occupy  the  premises,  the  rent  should  not  be 
raised  upon  him ;  or,  if  any  term  was  intended,  it  was  only  a  term  of  three 
years ;  and  he  found  that  the  value  of  the  premises  had  been  for  several 
years  100/.  and  therefore  an  additional  rent  of  50/.  ought  to  be  paid,  ii'om' 
die  time  of  the  judgment  in  ejectment. 

To  this  report,  exceptions  were  taken  by  plaintiff,  1st.  to  the  Master'* 
havii^  declined  to  receive  or|d  testimony  to  expound  the  meaning  of  the 
paper  writing :  2d.  To  his  having  reported  that  no  term  was  intended  :. 
and,  Sdly,  that,  if  any  term  was  intended,  it  was  a  term  of  three  years 
Mily* 

Upon  the  exceptions  coming  on  to  be  argued,  4th  Jtdy^  1788,  Loiti 
Chancellor  ordered  that  it  should  be  referred  back  to  the  Master  tor 


« 
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M 
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(2)  Tb€  late  Sir  Samuel  JUmUfy  communicated  his  note  of  Ihe  Loud  Ckmcd/ur'iL 
jiiogiociit,  and  what  passed  on  this  occasion^  to  Lord  Coichetier,  which  b  as  follows:  — 
'*  The  Lord  Chancellor  was  clearly  of  opinion  that  the  injunction  ought  to  be  con- 
tinacd ;  be  said  that  the  agreement  to  grant  a  life  estate  to  the  phnntffT  must  be 
aband— ed,  but  that  it  appeared  manifestly,  that  there  was  an  agreement  by  Robert 
Memer  ID  gnat  the  phuBtWT  some  interat  which  is  nat  expressed,  io  ooosidemtiiin  oC 
certain  impioremencs  to  be  made  by  him  upon  the  fanp;  for  the  paper  signed  bgr. 
Bobert  Bower  clearly  purported  that  he  was  under  an  engagement  to  grant  the  plaintiif 
*•  an  interest  of  some  kmd  in  the  estate,  and  an  interest  uniich  might  extend  beyond  h& 
**  emtk  fife;  be  therefore  suggested  to  Madodts,  (defendant's  counsel,)  that  it  would  be 
*•  §t€  4ba  intaNst  of  all  parties  to  refer  it  immediately  fee  the  MasfeBr,  to  enquire  and  car^ 
**  tify  what  interest  in  the  fium  it  was  intended  by  the  parties  to  the  agreement  ^unilA 
**  be  gianted  to  the  plaintiff;  because  such  a  reference  must  certainly  be  nuide  in  the 
*'  cause  at  last,  ne  rule  by  which  the  Master  must  proceed  in  the  inquiry,  he  said, 
'  was  very  plain ;  for  the  plaintiff  would  be  entitled  to  audi  a  term  of  years  as  was  of 
**  ihe  irahte  c^  die  money  which  he  had  laid  out  in  improvements  upon  the  fkrm ;  but 
•*  as  theaaae  aiaaahesaid,  as  it  was  passible  that  the  term  which  the  plaintiff  was  origin- 
*'  aUj  cKitkid  to  nigh^  by  this  time  have  eaptred,  it  being  eleven  yean  since  the  agree- 
''  meat  waa  made,  the  plaintiff  must  consent  that  if  the  Master  should  find  the  term  to 
^  be  granted  was  such  as  would  before  now  have  expired,  he  would  pay  die  defendants 
"  the  increased  rent,  equal  to  the  actual  additional  value  of  the  farm  from  the  time  of 
"  making  this  order.** 
«  The  rdbmice  (not  being  opposed]  was  nu^sODordii^ly.'', 

review 
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1790.        xeview  his  report,  and  to  enquire  and  state  what  the  [*]  promise  was  that 

^  i-^-    '      is  mentioned  in  the  instrument  dated  10th  October;  1775y  and  at  what 

Allan        time  the  promise  was  made,  and  what  interest  the  tenant  was  to  acquire 

against        in  the  premises  under  such  promise ;  and  the  master  was  to  be  at  liberty 

J^T^\      to  state  specially  any  particular  circumstances  that  might  arise  on  such 

J, .  15x  J      enquiries,  and  the  parties  were  to  be  examined  on  interrogatories. 

In  consequence  of  this  order,  another  commission  for  the  examination 
of  witnesses  issued,  and  witnesses  were  examined,  who,  as  they  had  done 
before,  gave  oral  evidence  of  testator's  declarations  that  he  intended 
plaintiff  should  enjoy  the  farm  for  his  life. 

On  the  SOth  June,  1789,  the  Master  certified,  that,  if  parol  evidence 
of  a  lease  for  life  could  be  admitted,  or  could  substantiate  for  more  than 
three  years,  notwithstanding  the  statute,  29  Cha.  2.  any  mention  of  a 
promise  of  a  lease,  in  which  written  mention  of  such  promise,  no  certain 
estate,  interest,  term  of  the  lease  so  promised,  was  specified  or  given  to 
be  understood,  the  Master  was  of  opinion,  after  receiving  the  parol 
evidence  therein  before  recited,  that  tne  terms  of  the  promise,  referred 
to  in  the  instrument  dated  10th  October^  1775,  could  not  be  now  ascer- 
tained, nor  the  time  of  the  promise  being  made  :  but,  from  the  said  parol 
evidence,  it  was  to  be  collected,  the  interest  which  the  tenant  was  to 
acquire  in  the  premises,  under  such  promise,  was  to  have  been  an  interest 
for  life,  upon  payment  of  a  rent  of  60/.  a  year  for  the  same ;  and  that,  on 
the  contrary,  if  the  said  parol  evidence  be  not  decreed  admissible  within 
the  statute,  and  be,  therefore,  laid  out  of  the  case,  the  Master  remained 
of  the  opinion  certified  by  his  former  report. 

The  cause  came  on  for  further  directions  25th  Ju/y  1789,  when  Lord 
Chancellor  was  pleased  to  declare  that  the  agreement  ought  to  be  spe- 
cifically performed  and  carried  into  execution,  and  decreed  accordingly ; 
and  that  it  should  be  referred  to  the  Master  to  settle  a  lease  from  the 
defendants  to  the  plaintiff  for  the  term  of  99  years,  determinable  on  the 
life  of  plaintiff,  with  proper  covenants,  and  that  the  defendants  should 
execute  the  same,  and  the  plaintiff  execute  a  counterpart  thereof. 
[  *153  ]  [*]  The  defendants  presented  a  petition,  stating  that  the  defendant 

John  Bower  had  no  interest  in  the  premises,  and  defendant  Robert  Batver 
was  an  infant,  and  tenant  for  life  only  of  the  said  farm,  and  no  person 
having  the  inheritance  brought  before  the  Court,  nor  any  day  given  to 
defendant  Robert  Botver  to  shew  cause  against  the  said  decree,  and,  there- 
fore, pra3rin^  that  the  cause  might  be  reheard. 

In  fact,  Uie  defendant  Robert  Botver^  though  an  infant  during  the 
former  proceedings,  became  of  age  a  short  time  before  the  decree. 
'  The  cause  came  on  now  to  be  reheard. 

.'  Mr.  Solicitor  General^  for  the  plaintiff,  stated  the  proceedings  on  the 
record  to  be  as  has  already  been  stated,  and  that  the  decree  proceeded 
on  the  ground  that  the  paper  writing  of  the  10th  of  October ^  117.% 
amounted  to  a  confession  of  a  parol  agreement,  and  that  the  repair  of 
the  estate  was  the  consequence  of  that  agreement,  which,  it  was  in 
evidence,  was  for  a  lease  for  the  life  of  the  plaintiff,  whom  his  Lordship 
had  determined  to  be  entitled  to  relief,  and^  therefore,  had  made  the 
decree. 

Lord  Chancellor  spoke  to  the  following  effect. 

In  this  case,  a  decree  has  been  made  for  specific  performance  on  the 
ground  of  the  evidence  of  the  promise,  and  upon  a  part-performance  by 
the  plaintiff.  It  seems  to  me,  that  such  a  promise  will  sustain  a  specific 
performance,  and,  therefore,  as  I  could  not  determine,  on  the  injunction^ 
that  he  had  no  right  to  a  specific  performance,  I  think  the  orders  right ; 
but  I  have  great  doubt  as  to  the  propriety  ^of  the  decree.  ^3) 

My 

T3}  Lord  MUtioit  obaenreil  (l  ISfcfao*  &  I^froy,  97.)  thut  <<any  penon  who  reads  this 

**  deasiou 
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Mj  doabt  18  na  to  the  matter  of  form ;  and,  in  that  respect,  I  do  not 
koow  how  the  decree  ia  to  be  supported. 

It  teems  to  be  the  rule,  that  the  parties  should  go  to  commission ;  and 
lliat  a  decree  cannot  be  made  upon  an  interlocutory  order,  without 
consent. 

The  order  must  be  to  set  aside  the  decretal  order,  and  leave  the  case 
in  statu  quo. 


1793. 


will  find  that  Lord  Thurhw  did  not  feel  himself  very  strong  when  he  delivered 
*'  this  <^Hiiion ;  and  that  there  was  something  of  the  same  impression  as  was  on  his  mind 
**  in  the  caie  ct  Tawney  v.  Crottdher,**  (postea,  318),  which  decision  Lord  R.  also  ques- 


tkma.      Vide  also  1  Scfao.  &    Lefr.  S3.      Tlie  pretious  remarks  of   Ix>rd  R,  on  the 
prindpal  caw  are  m  follows  (p.  56.) :  — 

*'  The  oaeoijiBan  t.  Bower  appears  in  S  Bro.  C.  C.  149.  to  Itavecome  on  again  oo 
*'  A  rB-lieaiuig»  and  upon  that  re-hearing  it  appeared  that  the  proceeding  was  in  itself 
**  irrti^lar;  that  it  was  a  decree  made,  not  when  the  cause  was  at  hearing,  but  upon  a 
*'  motion  for  an  injunction,  and  therefore  Lord  Thurlow  was  under  the  necessity  of 
*'  KttiDg  it  aside  as  being  irregularly  made.  I  know  it  never  came  on  again.  Whether 
'*  tiie  dadiion  would  have  been  the  same  if  it  bad,  I  cannot  venture  to  say ;  but  that 
**  iBiist  aft  all  events  have  depended  on  its  being,  or  not  being,  considered  a  part  execu- 
thm  of  a  parol  agreement ;  for  Lord  TkuHow  thought  the  paper  left  behind  by 
Mr.  Bower  showed  that  he  had  come  to  some  parol  agreement,  and  having  done  so,  be 
had  let  the  plaintiff  into  possession,  and  that  the  plaintiff  had  laid  out  great  sums  of 
**  monej  on  the  farm.  TYiis  he  considered  as  proved  by  tliat  paper,  which  he  considered  as 
**  «  ooofetsmn  by  Bmer  of  that  fact,  and  this  he  thought  sufficient  ground  for  directing 
**  an  enquiry  what  was  the  agreement  entered  into,  to  which  that  paper  referred.  That 
**  is,  ha  coofldcred  that  paper,  not  as  an  agreement  to  be  supplied  by  parol  evidence, 
but  as  evidence  of  a  parol  agreement,  lliere  were  very  great  doubu  whether  that 
waa  a  solid  opinion,  though  Lord  Thurlow  took  it  up  very  strongly,  and  his  decisions 
wa«  very  seldom  unsatisfactory.'* 

Liwd  jR.  after  inferring  (as  above)  to  Tawn^ey  v.  Crowther,  and  recurring  to  the  prin- 
«1  OMSr  obnrves,  *<  that  when  the  expressions  of  the  party  were,  *  that  be  had  not  given 
hia  tmaot  a  lease  because  he  was  not  willing  to  grant  leases,'  Lord  Thurlow  held  this 
an  agreement  to  grant  a  lease.  I  confess  my  mind  could  never  follow  these  two  cases, 
and  there  was  great  doubt  amongst  the  bar  on  both  of  them.  However,  I  Uiiuk 
neither  of  these  cases  decided  the  present.  So  far  as  they  touch  it,  they  ratlier  cojh- 
arm  the  opinion  I  have  formed,  and  particularly  Tawney  v.  CrmoCier;  for  there  Lord  • 
Tkwdom  oonddered  the  letter  as  referring  distinctly  to  the  other  psper."  1  Scho.  & 
^   37. 
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[*]  lloNDEAU  against  Wyatt. 
(Reg.  Lib.  1 789.  B.  fol.  602.) 

'T^HIS  was  a  bill  filed  relative  to  a  contract  for  com.  It  stated  that 
•■•  the  plaintiflF,  on  the  3d  Jw/y,  proposed  to  the  defendant,  to  purchase 
of  him  and  his  partners  (the  proprietors  of  the  AlMon-Mi/l)  6000  sacks 
of  floor,  at  41s. ;9er  sack;  that  the  defendant  then  said  he  could  not 
give  him  an  answer,  but  afterwards,  having  consulted  his  partners,  met  the 
plaintifi;  and  said  he  could  not  let  him  have  6000  sacks,  but  that  he  should 
nave  3000,  which  should  be  shipped  on  board  vessels  in  the  river  Thames^ 
and  proposed  to  have  the  agreement  reduced  into  writing ;  —  that  some 
clerk  of  the  defendant's  made  some  entry  of  the  agreement  in  the  de- 
fendant's books:  —  tliat  the  plaintiff,  on  the  Sth  Juij^,  sent  1000  sacks 
for  part  of  the  flouc,  and  the  defendant,  or  his  servants^  put  the  flour 
on  Doard  of  barges,  in  order  to  its  delivery ;  but  the  defendant  (on 
the  rise  of  the  value  of  flour)  ordered  the  boats  to  be  unloaded,  and 
refuacf  to  deliver  the  same.    The  bill  prayed  a  discovery  of  the  facts, 

(1)  Sod  vide  S.C.  in  C.  P.  &  K.  B.  ?  H.  Bl.  6.?.  &  7  T.  R.  14.,  where  it  luas  settled 
t  ettcutoru  erntracU  wert  within  the  nrovidons  of  the  Uatute. 

Vol.  III.  I  and 


[  *I5*  ] 

Lincoln* s  Inn 
Hall,  Hist  July. 

Plea  of  the 
statute  qf/raud.t, 
to  an  eiecutory 
contract,  over* 
ruled.  (1) 
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1790«  and  names  of  the  partners  in  the  undertaking,  in  order  to  found  an  action 

V— ly  ■/  at  law. 

RoKMAir  To  this  bill,  the  defendant  pleaded  the  statute  29  C.  2.  of  frauds  and 

ngoinst  perjuries :  and,  by  averment,  negatived  the  exceptions  in  the  statute ; 

Wtaw.  j^j^^  ^|jg  pjgj^  ^jjg  supported  by  an  answer. 

The  plea  had  been  argued  before,  16th  June,  1789,  and  was  then 
over-ruled,  because  the  matter  was  wholly  at  law.  Lord  Chancellor  said 
it  was  not  like  the  case  of  land,  where  the  plaintiff  may  amend  his 
bill,  and  pray  a  specific  performance,  which  cannot  be  as  to  the  delivery 
of  goods. 

Tlie  plea  was,  however,  by  consent,  set  down  to  be  argued  again. 
Mr.  Solicitor  General,  Mr.  Mitford,  and  Mr.  Alexander,  now  argued, 
that  this  was  a  good  plea.  Even  taking  the  bill  to  be  proved  as  to  those 
circumstances  which  are  denied,  the  defendant  is  protected  from  a  dis- 
covery of  matter  which,  if  discovered,  would  be  nugatory. — In  this  case, 
the  bill  prays  no  equitable  relief,  therefore  it  is  reduced  to  this,  that  it 
i  *155  j  ptays  the  confession  [*]  of  an  agreement  upon  which  no  remedy  can  be 
had.  —  The  contract  itself,  being  for  the  sale  of  goods,  is  void,  unless  it 
is  attended  by  the  solemnities  required  by  the  statute.  In  the  case  of 
Toimers  v.  Osbom,  1  Strange,  506.,  it  was  a  contract  out  of  the  range  of 
the  statute,  as  being  future  s  here  the  contract  is  within  the  statute,  as  it 
is  a  contract  to  be  performed  immediately.  In  Debigge  v.  Lord  Hoiue(2)y 
1782,  Colonel  Debigge  filed  a  bill  against  Lord  Home,  stating  that  he 
had  done  services  for  government,  and  that  Lord  Hokjoe  had  contracted 
to  pay  him ;  and  praying  a  discovery,  in  order  to  found  an  action  at  law : 
Lord  Hovoe  demurred,  and  the  demurrer  was  allowed,  because  the  Court 
was  of  opinion  the  case  would  not  support  the  action.  -—  The  cases  of 
Baker  v.  Priichard,  2  Atk.  387  ;  Dinely  v.  Dinely,  2  Atk.  S94.  and 
2  Yesey,  396.,  shew  that  a  court  of  equity  will  not  suffer  a  person  to 
come  here  for  discovery  of  that  which  is  not  material  to  some  suit  either 
at  law  or  in  equity. 

Mr.  HoUist,  for  the  plaintiff. — It  is  assumed  here,  that  there  is  no 
cause  of  action.  If  that  point  is  doubtful,  the  plea  ought  to  be  over- 
ruled. I  take  the  case  to  be  out  of  the  statute,  which  has  not  been 
held  to  extend  to  executory  contracts.  Totvers  v.  Osbom,  Strange,  506. 
Clayton  v.  Andrews,  4-  Burrow,  2101.  Simeon  v.  Metivier,  Bullcr's  Nisi 
Prius,  280.  This  contract  is  executory.  The  agreement  made  the 
3d  Jtdy  is  for  fiour  to  be  put  on  board  the  plaintiff's  ship,  if  the  plaintiff 
could  obtain  leave  to  export.  On  the  8th  July  he  obtained  leave.  The 
bill  then  states,  that  the  defendant  put  the  corn  on  board  lighters,  to  be 
carried  on  board  the  ship.  The  contract  is  executory  in  Uiat  respect ; 
but  it  is  further  so,  for  it  is,  that,  if  the  plaintiff  could  not  obtain  leave 
to  send  it  from  London,  he  could  sell  it  at  Liverpool,  and  the  order  to 
put  the  com  on  board  was  not  countermanded  till  the  10th. 

Lord  Chancellor, — If,  upon  the  face  of  the  bill,  it  appears  that  there 
can  be  no  remedy,  you  shall  not  have  a  discovery  which  is  merely  im- 
pertinent. (3)  I  should  have  thought  that  the  mere  fact  of  the  corn 
not  being  to  be  delivered  immediately,  would  not  have  taken  it  out  of 
the  statute.  Here  the  plaintiff  was  to  send  his  own  sacks  to  be  filled, 
and  to  be  sent  on  board  the  ship.  —  This  way  of  taking  it  out  of  the 
statute  is  what  one  would  not  determine  in  a  new  case.  (4>)  I  therefore 
r  *156  3  do  not  go  [*]  upon  its  being  out  of  the  statute ;  but,  if  it  is  a  measuring 
cast,  and  upon  cases  at  law  which  must  stand  till  they  are  revised  by  a 

f2)  See  Lord  Redesdale,  T.  152.  (3d  ed.)  &  Beame*s  £1.  PL  S76,  977. 

(3)  See  Hmdman  v.  Taylor,  atUea,  2  vol.  7.  &  8. 

(4)  Vide,  8S  to  the  StAt.  of  LimitMions,  Bailfk  t.  Sibbald,  15  Ves.  I85» 

court 
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c^urt  of  law  (5),  it  is  held  to  be  out  of  the  statute;  I  cannot,  sitting  m  1790. 

a  court  of  equity,  say  that  the  cases  are  improperly  settled  at  law.  —  I  ^  ,       ,^ 

should  think  the  putting  the  corn  in  the  barges  a  delivery.  Rondiau 

Plea  over«ruled.  (5)  agaimt 


Wtatt. 


(5)  It  waa,  howerer,  finally  Mettled  at  law  in  the  principal  case,  that  executory  contracts 
mre  mfiikin  the  provisions  of  Uie  statute,  vide  S.  C.  2  H.  Bl.  Rep.  63.  &  7  T.  R.  14. 


Lincoln  s  Inn 

Hawes  against  Wyatt.  ^""'  1"'/'^^' 

^  [FiuftfS.  C.  on 

(Reg.  Lib.  1789.  A.  fol.  483.)  J^e  Mi^i^z, 

263.] 

tJHANCIS  H AWES  (a  common  sailor)  being  seised  of  the  remainder  a  deedob- 

in  fee  of  an  estate  near  Marloxo  com'  Bucksy  subject  to  the  life  estate  tained  by  fraud, 
of  his  father,  made  his  will,  duly  attested,  2d  July,  1785,  and  thereby  w.notareroc- 
gare  this  estate  in  reversion  to  the  plaintiff' (2) ,  in  trust  for  his  mother,  !^/n*^"^ 
during  her  natural  life,  remainder  to  the  plaintiff  in  fee,  subject  to  pay-  ^ 

ment  of  lOOJ*  as  therein  appointed. 

The  testator  having  been  much  distressed,  and  being  at  the  time  ab- 
solutely dependent  on  his  father,  William  Haxvcs,  who  had  the  life- 
estate  in  the  premises,  the  latter,  about  the  time  of  the  making  of  the 
will,  formed  a  scheme  of  getting,  from  the  son,  the  remainder  in  fee 
'in  the  estate,  and  obtained  deeds  to  be  prepared,  by  which  the  son 
should  convey  the  remainder  to  the  father,  in  consideration  of  a  no- 
minal debt.  Indentures  of  lease  and  release  were  accordingly  prepared, 
bearing  date  in  the  month  of  Julvy  1785,  between  the  son  of  the  first 
part,  and  the  father  of  the  second  part ;  reciting,  that  the  son  was  in- 
debted to  the  father  in  the  sum  of  1000/.,  and  had  agreed,  in  satisfac- 
tion tltereof,  to  convey  his  remainder  in  fee,  by  which  it  was  witnessed, 
that,  in  pursance  thereof,  he  conveyed  his  said  remainder  to  the  father, 
his  heirs  and  assigns  for  ever :  and  the  father  prevailed  upon  the  son, 
by  threats  and  promises,  to  execute  the  same,  although  no  such  debt 
was  really  due. 

The  son,  after  executing  the  deeds,  expressed  great  disapprobation 
and  concern  at  having  been  constrained  so  to  do  ;  and  being  in  debt, 
and  the  father  having  refused  to  support  him,  [•]  was  compelled  to  go      [  *157  ] 
to  sea ;  which  he  did,  on  board  an  East  India  ship,  and  died  in  October^ 
1786,  in  China. 

The  father  having  obtained  the  conveyance,  made  his  will  30th  of 
March,  1786,  and,  thereby,  devised  the  estate  to  trustees,  to  the  use  of 
his  wife  for  life ;  remainder  to  the  son  for  life ;  remainder  to  his  issue ; 
remainder  to  the  defendants;  and  died  about  April,  1787. 

The  bill  prayed  that  the  conveyance  to  the  father  might  be  set  aside, 
as  having  been  obtained  by  fraud#  imposition,  and  duress,  and  might  be 
deliverea  up  to  the  plaintiff,  or,  in  case  it  should  appear  that  Francis 
the  son  was  indebted  to  the  father,  at  the  time  of  the  execution  thereof, 
in  any  sum  of  money,  that  the  conveyance  might  stand  as  a  security  for 
such  sum;  and,  upon  payment  thereof,  the  infant  defendants  might, 

(1)  Bkk  T.  Mors,  before  Lord  Hardundee  C,  Ambler,  215.,  was  directly  contrary  to 
the  uldmate  decision  in  this  cmse;  but  it  appears  from  Lord  Colchester* %  notes,  and  other- 
wise, that  it  was  not  dted  on  either  of  the  hearings.  Lord  Eldon*a  opinion  seems  clearly 
in  fatrour  of  the  judgment  of  the  M.  R.  and  of  Lord  Hardwicket  in  Hick  v.  Mors,  that  it 
would  be  a  revocation.  Vide  in  Uie  £.  of  Hchester'a  case,  7  Ves.  373.  374.  Sec  also  in 
AUtfmey-General  t.  Vigor,  8  Ves.  283.     Vide  tiao  per  Sir  W,  Grant,  M.  R.  6  Ves.  215. 

(2)  Lord  Sadftdoli^s  notes  rtfer  to  Bloke  v*  Johnson,  Free.  Ch.  142.,  and  to  2  Cox, 
<^     Likewise  to  Gibbons  r:  Biddulpk,  27th  June,  1737. 
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1790.        when  they  should  attain  twenty-one,  re-convey  the  same ;  and  plakitiffy 
^-■y  ■/     in  the  mean  time,  might  hold  and  enjoy  the  premises. 
Ha  WES  The  plaintiff  examined  witnesses,  who  completely  proved  his  casei 

o^ttHMt        that  the  deed  was  fraudulently  obtained,  without  any  preceding  debt, 
Wtatt.        Qf  reason  for  the  same. 

The  defendants  produced,  at  the  hearing,  a  common  seaman's  will  (of 
a  subsequent  date  in  the  father*s  favour);  the  signature  to  which  they 
proved  to  be  of  the  testator's  hand-writing. 

The  cause  was  several  da3rs  in  hearing  at  the  Rolls ;  and  at  length  his 
Honour  gave  judgment ;  when  he  expressed  himself  satisfied  that  the 
deeds  were  fraudulently  obtained;  but  being  of  opinion  that  they 
operated  as  a  revocation  of  the  will  (3)y  he  dismissed  the  plaintiff's  bilL 

The  plaintiff,  afterwards,  appealed  to  the  Lord  ChanceUor^  on  the 
eround  that  he  ought  to  have  had  relief,  or  the  question  whether  the 
deeds  operated  as  a  revocation,  should  have  been  put  in  a  course  of 
legal  enquiry. 

Th*e  appeal  came  on  now  to  be  heard  before  Lord  Chancellor. 
[♦158  ]  [•]  Mr.  Mansfield,  Mr.  Graham,  and  Mr.  HoUist,  for  the  plaintiE 

It  is  not  necessary,  now,  to  use  any  argument  as  to  the  validity  of  the 
deed ;  it  may  be  taken  for  granted,  that  that  point  is  given  up ;  the  only 
question  now  is,  whether  it  can  have  the  effect  of  revoking  the  wiU.-^ 
It  was  agitated  below  whether  the  deed  was  not  void  at  law;  and  if  so, 
whether,  at  law,  it  could  be  a  revocation :  but  the  cases,  at  law,  are  too 
strong  to  shew  that  ineffective  conveyances  may  operate  as  revocations. 
Disier  v.  Dister,  3  Levinz,  108. 

•  But,  though  not  void,  and  supposing  it  would  be  a  revocation  there*, 
it  is  not  so  in  equity.  The  cases  at  law,  which  it  is  inost  similar  to,  are 
those  where  deeds  are  obtained  by  duress  or  per  minas;  and  those  cir- 
cumstances will  avoid,  even  at  law,  deeds  clearly  executed  and  known 
to  the  parties :  Upon  this  principle,  the  deed  is  void,  the  fraud  vitiates 
it ;  being  done  under  the  eye  of  the  father,  and  the  abuse  of  parental 
^  authority,  is  a  sufficient  ground  for  setting  aside  deeds,  Glissen  v.  Ogden, 

cited  2  Atk.  258. ;  and  the  insertion  of  a  consideration  makes  it  so  much 
the  worse :  A  deed  which  must  be  avoided  at  law  cannot  operate  as  a 
revocation. 

But  supposing  a  debt  had  really  been  proved,  the  Court  could  only 
have  held  the  conveyance  to  be  a  security :  and  a  mortgage,  thoush  in 
fee,  is  no  revocation,  Vernon  y,  Jones,  Pre.  Ch.S2.,  2  Vem.S^l.:  there, 
though  there  was  a  trust  to  sell  for  payment  of  debts,  the  mortgage  was 
held  only  a  revocation  pro  tanto> 

All  the  cases  of  implied  revocations  are  before  the  statute  of  frauds, 
and  are  very  much  shaken  by  the  case  of  Parsons  v.  Freeman,  3  Atk.  741. 
In  that  case,  Lord  Hardxvtcke  rested  its  being  a  revocation  upon  new 
uses  being  declared ;  he  lays  it  down,  that  the  recovery  without  de- 
claring new  uses  would  be  no  revocation ;  he  says,  '*  the  construction 

must  arise  from  a  presumed  intention,  that  the  testator  would  not 

have  made  a  new  conveyance  without  an  intention   to   revoke  his 

will ;"  apply  this  doctrine  to  the  present  case,  and  there  could  not  be 
an  intention  here  to  revoke  the  will.     He  did  not  mean  to  do  an  act  by 
which  he  should  be  bound. 
[•  159  ]  [*]  Lord  Mansfield,  in  Wright  on  the  demise  of  dimmer  v.  Littler, 

3  Bur.  1256,  thought  that  a  fraudulent  deed  could  not  operate  as  a 
revocation. 

Here  the  plaintiff  only  prays,  that  the  deeds  may  be  delivered  up,  he 
does  not  pray  a  reconveyance. 

(3)  Upon  the  ground,  it  seems,  thai  the  sou  considered  the  will  as  absolutely  reroked. 
ride  7  Ves.  373.  374. 

The 
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The  subsequent  will  is  not  proved ;  if  it  had,  it  would  have  been         1790. 
shewn  to  have  been  procured  in  the  same  way  with  the  deed.  v^—v-"^ 

Mr.  Solicitor  General,  for  the  defendants,  Hawes 

The  present  question  is,  only,  whether  the  devisees  under  the  prior  yfy^, 
will  can  say  they  are  entitled,  though  the  maker  of  the  will  made  this 
conveyance,  and  never  shewed  any  inclination  to  undo  it,  and  died  with 
the  intention  that  the  conveyance  should  have  its  effect.  —  If  the  party 
himself  did  not  impeach  the  transaction,  the  devisee  cannot  set  up  the 
wilj  against  it.  —  There  is  no  case  where  relief  has  been  given,  under 
such  circumstances.  There  are  many  cases  where  devisees  have  been 
relieved,  but  they  are  all  of  devises  subsequent  to  the  act  which  is  set 
aside.  —  If  this  was  the  case  of  an  heir  at  law,  he  could  not  be  relieved, 
where  the  party  conveying  lived  a  year  and  half  and  more,  and  never 
sought  a  remedy  against  the  conveyance.  That  tlie  father,  in  this  case, 
did  not  mean  to  rob  the  son,  is  clear.  It  is  in  evidence,  that  the  son 
was  extravagant ;  the  father  wished  to  secure  this  reversion  from  the 
effects  of  his  extravagance ;  the  giving  the  son  a  life  estate  in  the 
premises,  shews  he  meant  only  to  settle  the  Estate.  — The  son,  certainly, 
Dever  impeached  the  transaction,  which  was  of  such  a  nature  that  he 
might  have  affirmed  it :  or,  having  only  an  equity  remaining,  he  might 
have  released  it  by  parol.  In  the  present  case,  the  intention  of  the  party, 
when  he  executed  the  conveyance,  was,  that  the  will  should  not  subsist* 
But  It  is  said  to  be  only  a  mortgage ;  and  that,  if  so,  it  is  only  a  re* 
vocation  oro  tanto. — But,  on  the  contrary,  it  is  an  absolute  conveyance, 
without  toe  least  pretence  to  say  it  is  a  security. 

It  is  difficult  to  say,  that,  wKere  the  testator,  at  the  time  of  the  exe- 
cution of  the  deed,  intended  that  the  devisee  should  not  have  any  claim, 
that  intent  shall  not  prevail,  because  it  was  shewn  by  an  [*]  act  ob-  L  ^^  J 
tained  by  undue  means.  —  The  equitable  estate,  which  he  obtained  in 
consequence  of  the  fraud,  was  a  new  estate,  different  from  that  which  he 
had  at  the  making  of  the  will ;  and  there  is  nothing  to  shew,  that  he 
meant  to  make  the  same  disposition  that  he  had  made  before :  on  the 
contrary,  by  the  subsequent  will,  he  has  shewn  his  father  was  the  object 
of  his  bounty.  —  If  this  is  not  a  revocation,  what  will  be  sufficient  to 
shew  that  the  former  devisee  is  not  to  take  ? 

Lord  Chancellor,  —  The  remedy  prayed  is,  that  the  deed  shall  be 
eiven  up.  If  I  give  it  up,  I  treat  it  as  a  mortgage  merely  in  order  to 
do  justice,  if  there  is  any  demand ;  and,  if  not,  and  I  deliver  up  the 
deed,  shall  I  still  say  that  it  is  a  revocation?  Whoever. orders  the  deed 
to  be  delivered  up,  declares  it  to  be  no  deed.  If  the  party  had  come 
himselfi  must  he  not  have  had  the  deed  delivered  up  ?  The  act  might 
have  been  in  evidence,  to  shew  that  the  testator  approved  the  trans- 
action :  as  it  is,  they  have  only  proved  the  hand-writing ;  and  the 
instrument  has  no  effect.  If  no  money  is  shewn  to  be  really  due,  the 
deed  must  be  delivered  up. 

Decree  of  dismissal  reversed.  (4>) 

(4)  The  decision  of  the  M.  R.  has  been  repeatedly  held  preferable  to  that  of  Lord 
Thufiow  on  this  occasion.     See  tlie  references  in  note  (1)  nntea,  p.  156* 
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UncolfCi  7nn> 
Hail,  Sltt  Jii/j^. 

Testator  re- 
dting  that  be  b 
poMMBcd  of  a  . 
certain  tuin 
In  nary  bills, 
bequeaths 
it.  — Thisisa 
specific  legacy* 
and  shall  pass 
only  sucb  navy 
bills  as  he  pos- 
sessed at  bis 
death.  (1) 

[♦161] 


Pin*  against  Lord  Camelford* 

(Reg.  Lib.  1789.  B.  fol.  673.  b.) 

THIS  was  a  branch  of  the  case  of  Pitt  v.  Jackson,  reported  vol.  it* 
p.  51. 

Pinknej/  Wilkinsony  by  a  codicil  to  his  will,  bearing  date  the  25th 
December y  1781,  reciting,  that  he  was  possessed  of  about  7000/.  navy 
bills,  gave  the  same  to  his  executors,  to  receive  the  interest,  and  to  lay 
the  same  out  in  the  funds,  to  such  uses  as  his  daughter,  Ann  Pitt, 
should  appoint.  At  the  time  of  making  tlie  codicil,  he  had  7029/.  navy 
bills ;  he  afterwards  purchased  other  navy  bills,  and  also  victualling  bills,' 
and  sold  others.  At  the  time  of  his  decease,  he  was  possessed  of  only 
4800/.  navy  bills,  though  he  was  possessed  of  various  victualling  bills. 
It  had  been  referred  to  the  Master,  to  enquire  what  was  intended  to 
pass. 

[♦]The  Master  reported  the  particular  sums  which  the  testator  possessed 
in  navy  and  victualling  bills,  at  the  time  of  the  codicil  made,  and  of  his 
death ;  and  further,  that  navy  and  victualling  bills  were  considered  as 
synonymous,  by  the  brokers,  and  persons  concerned  in  buying  and  sel- 
ling them,  as  bearing  the  same  price. 

It  came  on  now  upon  the  Master's  report. 

Mr,  Attorney  General  argued,  that  tnis  was  a  specific  legacy,  and 
could  only  pass  navy  bills  strictly  so  called,  and  those  only  which  he 
possessed  at  his  death ;  although  these  two  sorts  of  bills  are  of  a  similar 
nature ;  as  testator  giving  one  species  of  property)  cannot  be  intended 
to  mean  another  to  pass. 

Mr.  Mansfield  and  Mr.  Graham  for  the  legatee^  contended  she  was 
entitled  to  all  the  bills.  —  This  is  a  fluctuating  property,  and  the  bills  so 
much  of  the  same  nature,  that  a  broker,  who  is  instructed  to  buy  one 
sort,  thinks  he  has  executed  his  commission  by  buying  the  other.  They 
are  considered  as  completelv  synonymous.  According  to  the  true  con- 
struction, it  is  not  a  specinc  legacy,  but  is  rather  a  description  of  the 
money  than  of  the  fund.  (2) 

Lord  Chancellor  said,  if  ever  there  was  a  specific  legacy,  this  was  so : 
if  they  had  continued,  and  other  legacies  had  exhausted  the  personal 
estate,  these  could  not  have  abated. 

He  therefore  decreed  the  funds  purchased  with  the  navy  bills  of  which 
testator  was  possessed  at  his  decease,  to  pass. 

( 1 )  Vide  Roper  on  Legacies,   I  vol.  p.  7.  et  $eq. 

(2)  See  1  Iloper  on  Leg.  7.  &c. 


[  Vide  S.  C. 
/MUltfa,  518.] 

LincofrCs  Inn 
Hall,  23d  JWy. 

Defendant 
having  ac- 
knowledged, 
by  letter,  an 
agreement 
for  sale  of  an 
estate,  takes  it 
out  oftfae  statute 
BrftMtds.(l) 


Tawney,  Knt.  against  Crowthek,  and  Another. 

(No  Entry.) 

r)EFENDANT  Crotviher,  being  seised  of  an  house  called  the  White 
^^  Hart  Inn,  in  Benson  com'  Ox/2)rrf,  which  he  was  desirous  of  selling, 
the  plaintiff  employed  the  other  defendant  Morrell^  an  attorney  at 
Oxford^  to  treat  for  the  purchase ;  who  agreed  to  give,  and  Crowther  to 
take,  1 100/. :  and  it  was  agreed  between  them,  that  the  agreement  should 
be  reduced  into  writing,  in  order  to  be  signed:  it  was  accordingly  reduced 

(1)  6ee  note  (1)  next  page. 
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into  [♦]  tBriiing(l);  but  Crotolher,  wighiug  to  receive  th^rent  due  at  Mi- 
chaelmas,  poMession  was  not  to  be  delivered  till  then ;  but  the  defendant 
declared,  that  his  word  was  as  good  as  his  bond,  and  that  he  should  be 
in  Oxford  on  the  Tuesday  morning,  and  would  then  call  on  defendant 
Morrell  and  sign  the  agreement :  Defendant  Crotvther  not  coming  on  the 
Tuesday  morning  to  Oxford,  defendant  Morrell  wrote  a  letter  to  him, 
saying  that,  *'  though  he  had  no  doubt  Crowihers  word  would  be,  as  he 
*'  had  declared,  as  good  as  his  bond ;  yet  as  life  was  uncertain,  he  wished 
''  the  agreement  to  be  signed."     In  answer  to  this,  defendant  Crotviher^ 
wrote  a  letter,  in  which  he  stated  his  having  been  from  home,  and  ac- 
knowledged he  said  his  word  should  be  as  good  as  a  bond,  and  that  there 
was  time  enough  sufficient  from  thence  till  Michaelmas,  to  settle  every 
thing ;  and  again  repeated  once  more,  that  his  word  should  always 
be  as  good  as  any  security  he  could  give.  —  This  letter  was  aflerwardi 
stamped. 

Defendant  Craiiother,  afterwards,  refusing  to  complete  the  agreement, 
plaintiff  filed  his  bill  for  a  specific  performance. 

To  this  bill,  the  defendant  pleaded  the  statute  of  frauds ;  averring, 
that  there  was  no  contract  in  writing. 

But  Lord  Chancellor  thinkmg  the  letter  sufficient  to  prevent  the  oper- 
ation of  the  statute. 

Over-ruled  the  Plea.  (2) 

(1)  See  Fortter  v.  HaUt  3  Ves.  696.  713.  Lord  Rede*daie  C,  bowerer,  questioned 
the  principle  adopted  in  the  ultimate  decision  of  the  principal  case,  postea,  318,  &c.  Vide 
in  Clinan  t.  OmMt,  1  Scho.  &  Lefr.  37.,  and  see  the  Editor's  note  to  AUan  v.  Bowery 
aniea,  153. 

{2)  See  this  case  at  the  hearing,  postea,  318. 


1790. 

Tawney 

agcunsi  ' 
Crowthkb. 

C ♦162  ] 


LowTHiAN  against  Hasel. 
(Reg.  Lib.  1789.  B.  fol.  693.  b.) 

¥  TPON  further  directions,  the  only  question  was,  whether  Mr.  GarfortK^ 
^^  a  creditor  of  Andrem  Whelpdale  deceased,  by  mortgage,  who,  also, 
wta  a  bond  creditor  for  1834^.  Ss.  should  tack  his  bond  debt  to  his 
mortgage,  against  other  specialty  creditors. 

Mr.  Sciicitor  General,  mx.  Lloyd,  and  Mr.  Alexander f  insisted,  on  the 
part  of  the  general  creditors,  that  there  was  no  case  where  this  had  been 
permitted  against  other  bond  creditors,  though  it  was  allowed  against 
the  heir  of  the  debtor ;  and  for  [*]  this  they  cited  the  anonymous  case  (2) 

2  Vesey,  662. ;  and  Mr.  Alexander  said,  it  appeared  by  the  Register's 
book,  that  the  same  was  determined  in  Hartxvell  v.  Chitters,  which  is 
reported,  Amb.  308. 

Mr.  Graham,  for  Mr.  Garforih,  said,  that  2  Vern.662.,  did  not  apply 
to  the  present  case;  that  there,  other  creditors  meant  creditors  of  an 
higher  nature,  or  creditors  under  the  trust-deed.    In  Pou)is  v.  Corbet, 

3  Atk.  556.,  Lord  HardwicJce  confines  it  to  the  case  of  creditors  of  a 
superior  nature ;  but,  from  the  nature  of  the  thing,  creditors  whose  debts 
are  of  the  same  nature,  are  within  the  rule.  If  the  heir  is  precluded  from 
redeeming,  without  pa3ring  the  bond  debts,  the  mortgagee  must  certainly 

(1)  See  Jadtton  v.  Langfimi,  (above  cited  as  Anon.)  2  Ves.  tf82.  Jongs  v.  Smith, 
S  Ves.  jun.  372.  376.  379,  &c.  Adams  v.  Ctaxton,  6  Ve$,  2^.  &e.  Ex  parte  Knotty 
11  Vci.  d09.  &c 

(3)  The  name  of  |t  is  Jaekwn  t.  Longford,  See  the  4th  ed.  of  Vesej,  and  the  jSapple- 
ment  to  Vesej,  p.  4^6. 

14  be 


Lmcoln*s  Inn 
Halt,  23d  July, 

Mortgagee, 
having  also  a 
bond,  cannot 
tack  it,  against 
other  specialty 
creditors; 
though  he  may 
against  the 
heir.  (1) 

C  Mes  ] 
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Cases  Argued  and  Determined 

be  preferred  to  other  creditors ;   Coletnan  v.  Winchy   1  WilliamB,   775. 
Troughton  v.  Troughton,  3  Atk.  656. 

Lord  Chancellor  said,  the  only  reason  why  the  mortgagee  can  tack 
his  bond  to  his  mortgage,  is  to  prevent  a  circuity  of  suits :  it  is  solely 
matter  of  arrangement,  for  that  purpose  ;  for  in  natural  justice  the  right 
has  no  foundation.  The  principle  explains  the  rule ;  and,  therefore,  it 
can  go  no  further ;  the  creditor  having  another  specific  security,  cannot 
^ive  him  in  justice  any  priorit}'.  There  being  no  foundation  in  justice, 
the  only  question  is,  whether  the  Court  is  in  the  practice  of  doing  it ; 
and  it  has  not  done  it  in  any  case  but  that  of  the  heir,  and  merely  to 
prevent  circuity.  (3) 


0?)   There  were  many  special  (Urections  in  this  case  as  to  legal  and  equitable  assets, 
R.  L.  G94.  b.  and  695. 


VitU 


[VideS.  C. 
1  Vet.  juo. 
365,} 

Lsnotin^B  Inn 
Han»  4th  Jtdy. 

Exception* 
will  not  lie  to 
an  award,  (1) 
butftfa^nme 
topics  may  be  a 
ground  for  a 
motion  to  set  it 
aside. 

[♦164.] 


Price  agaimi  Williams. 

"PXCEPTIONS  to  an  award. 

""  Mr.  Attorney  General  moved  to  discharge  the  order  on  the  ground 
that  the  award  was  final,  being  made  by  persons  appointed  judges  by 
the  parties  themselves. 

Mr.  Solicitor  General,  for  the  exceptant,  cited  the  cases  of  Cresfy  y« 
Carrington,  1  Vem.469.  and  Hidey.  Cooth,  2  Vem.109.,  that  excep- 
tions may  be  taken  to  an  award. 

[*]  Lord  Chancellor  said,  if  it  remained  open  to  exceptions,  it  seemed 
to  be  rather  a  reference  than  an  award ;  that  it  was  intended,  in  the  present 
case,  that  the  whole  matter  should  be  referred,  in  exclusion  of  the 
Court,  except  as  to  the  costs;  and  that  he  did  not  at  all  agree  with 
the  cases  in  Vernon.  The  proper  way  would  be  to  move  to  set  aside 
the  award ;  and  the  topics  in  the  exceptions  would  apply  to  such  a 
motion,  a  mistake  in  the  arbitrator  being  a  ground  to  set  aside  an 
award. 

(1)  This  is  very  incorrectly  stated,  and  the  report  wholly  dcfectiveii  The  distinctk» 
appears  to  be,  that  excejitums  wUl  He  to  an  award  where  the  reference  is  merdy  ad  compu- 
tandum ;  but  contrtit  ^  it  extends  to  all  matters  in  difference.  See  the  Editor's  note  to 
IVoodbndge  v.  HUltni,  antea,  1  vol.  598.  S.  C.  2  Dick.  640.  1  Raithby*s  Vein.  469. 
2  Vera.  79,  8a  109.  &c. 


IN  THE  Court  OF  Chakcbrt* 


[♦]    SITTINGS    BEFORE 

MICHAELMAS  TERM, 
31  Geo.  8.  1790. 


Attorney  General  against  Christ's  Hospital.  (1) 

(Reg.  Lib.  1789.  A.fol.  591.) 

AN  estate  being  devised  to  Christ'' s  Hospital  on  condition  (1)  of  main-  Where 

-^^  taining  six  children  from  the  parish  of  St,  Leonard^  Shoreditch^  and  eitai 

the  hospital  having  taken  possession ;  the  rents,  at  first,  proved  insuffi-  MP^ . . 

cient  to  maintain  the  number,  and  the  hospital  had  maintained  only  three,  MtsMrion  ^b 

and  an  account  having  been  exhibited  to  the  governors,  the  latter  had  to^polbnn- 

been  satisfied.     But  upon  filing  the  information  it  was  found  that  there  aoccof  the 

had  been  a  mistake  in  the  account,  and  the  rents  had  not  been  expended,  conditioa 

and  it  appeared  the  rents  were  now  sufficient  to  maintain  the  whole  thou(^  Aoebe 

numberV  •'^^^^ 

Lord  Chancellor  thought,  whether  the  rents  were  or  were  not  sufficient 
to  maintain  the  number,  the  hospital  having  taken  possession  of  ohe 
estate  was  bound  to  perform  the  condition,  and  that  tney  should  have 
considered  of  that  previous  to  taking  possession.  ( I ) 

'  (1)  This  report  is  rery  incorrect  throughout.  Lord  Redesdale  observes,  that  '*  the 
**  words  of  the  will  were  such  as  to  induce  a  construction  by  the  Hospital,  that  they 
"  wore  to  maintain  only  to  the  extent  of  the  rents.**  From  Lord  IUdesdale*s  MS. 
notes.  —  This  b  confirmed  by  the  Reg.  Book. 

It  appears  from  R.  L.  that  the  testator  "  gave  the  estates  (after  his  wife*s  death)  to 
"  the  Lord  Mayor  and  Aldermen  of  London,  to  the  intent,  that  during  certain  under' 
**  leatei  thereon,  they  thovld  maintain  and  keep,  out  of  the  rents  and  profits,  three  jxtor 
**  children  from  the  parish  of  St.  Leonard,  Shoreditch,  and  sfiould  pay  51,  for  each  oftJieir 
**  apprentice  fees  {  and  after  the  end  if  the  said  under-leases,  when  the  premises  wtuld  be 
**  improved  to  afar  grmtter  yearly  value,  they  should  maintain  and  keep  out  of  the  said  rents 
**  and  profits,  Jiar  poor  children  at  the  least,  bom  in  the  said  pariih,  with  lUce  apprentice 
**fieM,**  The  information  alleged  the  under-lease  bad  expired  and  the  rental  much 
improved.  A  decree  had  directed  various  account  and  inquiries,  as  to  the  numb^  of 
diildren  capable  of  being  maintained  out  of  the  rents,  in  pursuance  of  which  the  Master 
had  cert^ed  that  th^  improved  rents  were  sufficient  to  maintain  six  poor  children  and  no 
more,  and  to  pay  the  51.  a-piece  for  each  of  their  apprentice  fees.  The  cause  therefore 
eoming  on  for  further  directions  on  the  Master's  report,  the  Lord  Chancellor  declared, 
that  the  defendants,  **  the  Governors  of  the  Hospital,  having  accepted  the  estates  devised 
"  by  the  will  of  the  said  testator,  they  are  bound  to  observe  the  terms  upon  whidi  they 
**  are  given,  and  that  according  to  those  terms,  the  churchwardens  and  overseers  of  the 
poor,  of  the  parish  of  St.  Leonard,  Shoreditch,  have  a  right,  from  time  to  time,  to  pre-  ■ 
sent  su  children  of  the  said  parish,  in  order  to  be  received  and  placed  on  the  found- 
ation of  the  said  hospital.'*  -  Which  was  ordered  accordingly.  R.  L. 
(2)  Vide  Lord  Ewre  v,  Strickland,  I  Bulstr.  21.  &  Cro.  Jac.  240.  Brett  v.  Cumber- 
Umdy  Cro.  Jac.  521.  &c. 


tc 
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[•]  MICHAELMAS  TERM, 
SI  Geo.  3.  lf90. 


Attorney  General  against  Oglander. 

When  a  diarity  IT  QRD  Chancellor  said  that  although  where  a  charity  is  so  given  that 
^£m  ouT  ^^^^  ^^  ^®  °®  objects  of  it,  the  Court  will  order  a  difierent  scheme 

be  noobjccti,     ^^  ^^  ^^^  before  it,  yet  if  the  objects  may  exist,  though  they  do  not  at 
th«  Comt  will    present  (as  widows,  though  no  widows  are  at  present  among  the  number) 

order  adiflferait  it  will  not.  (1) 

■dmne,  tat 

iioC»  becMiit  oljacli  do  not  at  present  (but  may]  exist  (1) 

(1)  Thiit  may  be  so  gensnlfy;  as  in  Attorney^  General  t.  The  Bishop  of  Ckettfr,  amiaot 
1  ToL  444. ;  but  it  appean  not  to  he  the  cate  univenalfy.  In  the  Attomey-Gcneral  t« 
Sicks,  Ch.  24th  February,  1809>  and  22d  January,  1810,  wiiere  the  original  foundation 
was  for  die  reception  of  Iqtert;  and  that  disease  had  become  almost  extinct,  the  Court 
in  the  first  instance  referreid  it  to  the  Master*  toapprore  of  a  sdieme  for  the  Aiture  applU 
oition  of  the  rents*  Ac  of  the  estates;  and  aftcprwards  confirmed  the  Maatir's  report* 
'  who  had  approved  of  a  w^hemefar  the  application  of  the  r<venue$for  the  benefit  of  a  gpMni 
sn/Srmory  existent  in  the  same  county ;  (Comtoa//,)  reserving,  however,  a  preference  m  to 
au  casei  fir  the  admittion  of  all  leprvu*  patients  that  might  offer  themselves,  without  the 
recommendation  of  governors,  ^,  Editor's  MS.  note  at  the  hesrfng,  and  ftom  the  p^cn 
in  the  cause.  It  appears  from  the  Master's  report  that  the  eminent  medical  gendcniB 
who  gave  evidence  before  him,  (Dr.  Willan,)  had  only  known  three  persons  afiUelid 
with  the  leprosy  in  the  course  of  his  wliole  practice ;  all  of  whom  bad  brought  it  firom 
the  West  Indies,  And  that  gentleman  also  stated  his  opinion,  that  the  disease  was  not 
infrctious  except  in  warm  dlmatcL 


Lucas  against  Commerford.   [8thJVbv.J 
rs-  C-  iy«-  (Reg.  Lib.  1790.  B.  fol.  99.  b.) 

jun.  SS5«J 

2*'^*S^1  IN  September  1773,  FrancU  Atkinson  demised  to  Richard  Stapleiom^ 
Jj^^^jj  *  *  certain  premises,  containing  four  messuages,  4*^.  in  Lambeth ^  com. 
lease  as  a  col-  Surrey y  for  the  term  of  seventy-one  years,  under  the  reserved  rent  of 
lateral  security,  14/.  l^tf.  for  the  first  ten  years,  of  a  pepper-corn  for  the  eleventh  year  of 
decreed  to  take  the  term,  and  of  12/.  12$.  for  the  remaining  sixty  years  of  the  term ;  and 
^  '"^'  there  was  a  covenant  in  the  lease,  that  Stapletony  his  executors,  adminis* 
l^to  whether  t^^<>">  ^^  assigns,  should  in  the  eleventh  year  of  the  lease,  pull  down 
acourtof  equity  ft^d  substantiaUy  re^buUd  (2)  the  four  houses  situate  on  the  premises, 
win  decree        The  defendant  navins,  aflerwards,  28th  March ^  1776,  lent  to  Stapleton 

yq^c  per-  the  sum  of  100/.  the  latter  gave  him  his  bond  for  200^  with  a  condition 
rannance  of 

mbulld.  (^  (0  ^o  question  arose  in  this  case  as  to  the  insertion  tfany  particular  covenants,    Wilk 

^  ^*        regard  to  such  questions,  see  Pember  v.  Mather,  antea,   1  voL  S3,  Staines  v.  Morris, 
1  Ves.  &  Besmes,  8.    WHkins  v.  Fry,  1  Meriv.  244.  269.  264,  &c. 

(2)  Sir  L.  JTenyon  M.  R.  seems  to  have  agreed  with  Lord  Thurhw  in  the  principal 
case  against  decreeing  specific  performance  of  covenants  to  rebuild,  contrary  to  Lord 
Hardwicke's  opinion,  in  the  City  of  London  v.  Nash,  I  Ves.  12.  &  3  Atk.  512.  and  the 
prior  case  of  Allen  v.  Harding,  2  £q.  Ca.  Ab.  17.  Vide  in  Errington  v.  JynetUy, 
dmtea,  2  vol.  342.  (a)     See  however,  contra,  Mosetey  v.  Virgin,  S  Ves.  184. 

(e)  JSr  t«(fe  8  Vei.  Ul,  162,  16S. 

nlf 
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for  payment  of  the  mobey,  and  a  covenant  that  the  premises  comprised 
in  the  lease  should  be  subject  to  the  payment  of  sucn  sums.  The  lease 
was  accordingly  deposited  with  the  defendant,  biit  no  assignment  of  it 
was  ever  executed.  And  in  1782,  Atkinson  conveyed  the  premises,  sub- 
ject to  the  lease,  to  the  plaintiff:  and  was  since  dead  insolvent.  [*]  The 
defendant  took,  and  continued  in  possession.  About  the  4th  of  «/tt/y 
1785,  (the  year  when,  according  to  the  covenant,  the  lessee  was  to  re- 
build,) the  plaintiff's  agent  accepted  from  the  defendant  Commerford, 
14/.  ]4«.  as  the  rent  due>for  that  vear,  but  upon  settling  his  accounts 
witli  the  plaintiff,  the  mistake  was  discovered,  and  application  was  made 
to  the  defendant  to  rebuild,  which  he  refused,  on  which  the  present  bill 
was  filed  for  a  specific  performance  of  the  covenant  contained  in  his 
lease. 

The  defendant,  by  his  answer,  stated  the  fact  of  the  deposit  by  way 
of  mortgage  as  above,  and  insisted  that,  having  no  title  but  as  mort- 
gagee, fie  was  not  bound  to  re-build. 

The  other  defendants,  who  were  the  representatives  of  Stapletonf 
stated  his  insolvency  and  death. 

Mr.  MUford,  for  the  plaintiff,  contended,  that,  in  this  case,  a  specific 
perfoimance  ought  to  be  decreed,  and  for  this  purpose  cited  The  City 
^London  v.  Nash,  1  Vesey,  12.,  more  fully  reported  S  Atkyns,  512.> 
where  Lord  Harduiicke  laid  it  down,  that,  upon  a  covenant  to  rebuild, 
the  landlord  may  come  here  for  a  specific  performance,  as  the  not 
buildine  takes  awav  his  security. 

Idr.Mans£eldf  n>r  tlie  defendant  Commer/brd^  said,  that  the  de- 
fendant havmg  come  into  possession  of  this  le^se,  merely  as  a  deposit, 
it  would  be  very  hard  he  snould  be  obliged  to  encrease  his  loan  by  re- 
bttildiDg,  especially  as  the  representatives  of  StapUton  might  pay  him 
off  and  retake  possession. 

Lord  Chancellor  thought  there  could  not  be  a  decree  to  rebuild  (2)^ 
as  he  could  no  more  undertake  the  conduct  of  a  rebuilding  than  of  a 
repair ;  and  that  the  defendant  could  not  take  the  estate  as  a  security, 
without  taking  the  burthen  that  was  upon  it,  which,  having  once  taken, 
he  could  not  abandon.  That  being,  at  present,  only  an  assignee  in 
equity,  no  action  could  be  brought,  and  ttiat  the  only  relief  he  could 
give  the  plaintiff,  as  he  could  not  give  him  damages,  was  to  put  him  in 
a  situation  to  recover  them.  He  therefore  decreed  that  the  defendants 
should  take  an  assignment  of  the  lease,  and  execute  a  counterpart,  and 
ihat  he  must  pay  the  costs. 

(2)   Vide,  however,  the  preceding  note. 


1790. 

Lucas 

againit 

CoMMxaroED. 

[  ♦167  I 


[*]  Hare  against  Shearwood  and  Others. 

(No  entry.) 


B 


[♦168] 

[S.  C.  1  V«fc 
jun.  241.] 

Mr.  J.  Af&r, 


ILL  to  redeem  an  annuity  under  the  following  circumstances:^. In  for  Lord CAofi- 


Jtdyt  1780,  plaintiff  (bemg  of  the  age  of  twenty-six)  having  occa- 
sion for  300/.,  applied  to  Mr.  Harbome,  his  solicitor,  to  procure  him'  ^'^  evidence 

the  toprovethettn 
annuity  WM 
intended  to  be  redeemable  (no  such  covenant  being  in  the  deedj  is  ^nfn!*"*'— ^'^-  (1) 


(1)  Fi4e  S.  P.  Lord /niAffm  v.  CUM,  an«ea,  lTol.9S.  (and  the  Editor'*  note.)  Lord 
Parim^ore  v.  Morrii,  2  fol.  219.  &c  .And  tee  the  subsequent  proceedings  at  law,  in  tite 
principal  case  to  the  same  effect,  Hayne$  ▼.  Hare,  1  H.  BlacL  659.  '  See  also  iM^  v. 
Cff6eme$9  8  T.  fL  518.    It  is  to  be  obiOiFed,  that  this  and  all  other  cases  in  these  rqpofta, 

under 


^^  Caj&e8  Aanucp  and  D£T£rmined 

I'i^Oi.  ^e  same;  and  he  applied >  to  William  Haunes^  Esq.  deeeated,  who 
^imu  iwi^  agreed  to  adyance  the  300/.  to  plaintiff,  for  the  purchase  of  an  annui^ 
HW  01 50/.  for  the  life  of  plaintiff,  to  be  secured  by  the  joint  bond  of  plaintiff 
SmS****  and  his  father,  and  power  of  attorney  to  Haynes^  to  receive  the  50/. 
*  ttSlotei^  out  of  200/.  which  the  father  paid  annually  to  plaintiff.  Mr.  Harborne 
informed  the  plaintiff,  that  it  was  agreed  between  him,  on  the  part  of 
the  plaintiff,  and  Mr.  Haynes^  that  the  plaintiff  should  be  at  liberty  to 
pay  off  the  annuity  at  any  time,  on  giving  fourteen  days'  previous  no- 
tice, and  paying  the  300/.  and  the  arrears  to  the  time.  Accordingljr  the 
plaintiffs,  the  father  and  son,  executed  a  joint  bond,  and  the  puunti£^ 
the  son,  a  warrant  of  attorney,  to  enter  up  judgment  thereon ;  and 
also  a  power  of  attorney  to  HayneSf  to  receive  the  50/.  arising  oat  oi 
such  his  allowance.  In  1784  tne  plaintiff  Francis^  the  son,  being  in 
expectation  of  receiving  a  sum  of  money,  which  would  have  enabled 
him  to  re-purchase  the  annuity,  requested  Mr.  Harfiorne  to  give 
Mr.  Haynes  notice  of  his  intention  of  so  doing,  which  Mr.  Harborne 
did,  and  Haynes  acquiesced  therein ;  but,  before  the  money  was  paid, 
he  died,  having  duly  published  his  will,  and  appointed  the  defendants 
his  executors.  Application  being  afterwards  made  to  the  executors, 
and  tender  made  to  one  of  them  of  the  300/*,  and  the  arrears  of  the 
annuity  then  due,  acceptance  of  tlie  same  was  refused ;  on  which  this 
bill  was  filed. 

The  defendants,  by  their  answers,  admitted  the  facts,  but  said,  they 
could  not  set  forth  wnether  there  was  any  agreement  for  the  redemption 
,o£  the  annuity ;  and  that,  being  strangers  to  the  terms  on  which  the 
annuity  was  granted,  and  acting  merely  as  executors  under  the  will  of 
JJayneSf  by  which  the  said  annuity  was  particularly  disposed  of  among 
his  children  and  grandchildren,  they  were  advised  it  would  be  improper 
to  permit  the  plaintiff  to  redeem  without  being  properly  indemnified, 
ana  therefore  refused  so  to  do,  and  submitted  the  plaintiff's  right  to 
[  *1^  ]  £*3  redeem ;  and  said,  that  in  case  the  Court  thought  he  had  such 
->  right,  they  were  willing  to  act  as  the  Court  should  direct. 

The  cause  came  on  to  be  heard  before  Mr.  Justice  BuUer,  sitting  for 
"  ^'\'       ■    Lord  Chancellor* 

Mr.  Solicitor  General  stated  the  case ;  and 

Mr.  Justice  BuUer  asking,  why  they  did  not  proceed  at  law, 

Mr.  Solicitor  General  observed,  that  the  court  of  law  having  a  juris- 
diction, did  not  affect  the  jurisdiction  of  this  court ;  and  propoaed  to 
read  Mr.  Harborne  b  evidence  as  to  the  agreement  that  the  annuity 
should  be  liable  to  redemption. 

Mr.  Mansfield  and  Mr.  iS^an/fy  objected  to  the  evidence  being  read, 
as  being  an  attempt  to  read  parol  evidence,  in  contradiction  to  the  bond 
which  contained  no  provision  for  redemption,  and  cited  Lord  Imham  v. 
Child^  {antCy  vol.  i.  p.  92.) 

Mr.  Solicitor  General. '-^That  case  is  distinguisliable  from  the  present ; 
there  the  persons  against  whom  the  redemption  was  sought  denied  the 
agreement.    Parol  evidence  has  never  been  admitted  where  the  agree- 
ment in  writing  is  the  only  agreement  acknowledged ;  but  where  a 
further  agreement  is  stated,  and  not  denied,  or  where  it  is  left  doobt- 
*  All,'  whetner  such  agreement  subsisted  or  not,  it  leaves  it  open  to  the 
'  party  to  introduce  evidence  of  the  agreement, 
''     Mr.  Mansfield^  in  reply,  argued,  that  this  distinction  would  apply  to 

under  the  Annuity  Act,  must  be  considered  as  referable  to  tlie  act  of  the  17  Gao.  5.  c.fS. 

wdy.  By  tlie  late  act,  53  Geo.  3,  c.  141.,  the  provisions  made  by  the  first-menUoiMd 
.  act  have  been  repealed,  and  ochar  profisiotM  substituted  in  Ucu  tbcraof.  la'^dlcfeacs^ 
1  thefeCoter  .fu^feyufnf  to  the  abov«  act  of  the  53  Gae.  3.  rifSnrttft  mvaX  b«  f  tkm  ka 
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IN- THE  Court  of  Chancery.  '  f^^ 

the  admiasicm  in  all  cases,  as,  if  the  agreement  was  admitted,  there         179(K 
could  be  no  need  of  proof.     Here  it  was  necessary  to  prove  it,  the      ^  lu \  m^ 
executors  only  saying  they  know  nothing  of  the  matter ;  and   there         IfA»it 
being  a  necessity  of  proof,  the  plaintiff  must  prove  it  by  such  means  as        agakui 
are  consistent  with  the  rules  of  law,  which  this  evidence  is  not.  ^^^^H^ 

Mr.  Justice  BuUer.(2) — This  is  an  attempt  to  introduce  a  very  inge- 
nious distinction  with  respect  to  the  case  cited,  but  which  does  not 
apply  to  it :  it  is  only  where  the  agreement  is  admitted  that  relief  can 
be  given.  (2)  The  question  here  is,  whether  it  is  [*]  necessary  to  prove 
the  agreement ;  if  necessary  to  prove  it,  the  plaintiff  must  prove  it  ac* 
cording  to  the  rules  of  law,  which  he  has  not  done.  I  wonder  he  did 
not  go  into  a  court  of  law,  if  be  could  prove  the  agreement,  which  he 
might  have  done  at  a  much  less  expence.  If  in  a  court  of  law  he  can 
establish  this  agreement  by  evidence  against  the  rule  of  law,  he  may 
make  it  available.  (3) 

Bill  dismissed. 

(3)  See  Xiord  ICldon  C.*s  obtervatioDs  ia  M,  Totonskend  v.  Siangroove,  6  Ves.  o33, 
(5)  The  party  did  accordingly  try  the  question  in  the  Court  of  C.  P.,  but  failed,  on 
the  same  grounds.     Vide  1  H.  Bl.  659.  &c. 


andothflrw 
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Marston  against  Go  wan.     [1 0th  Nov.'] 

(Reg.  Lib.  1790.  B.fol.lll.) 

JOSEPH  WHITEHEAD^  by  will,  7th  June,  1782,  gave  and  dc-  A  wamaMr   i 
vised  to  defendant  Gowan  and  others,  whom  he  appointed  executors,  ■htUbewp.    . 
copyhold  estate  in  the  parish  of  Skiptouy  in  the  county  of  Yorky  (which  |^^!J|^*^ 
lie  intended  to  surrender  to  the  use  of  his  will,)  to  permit  his  mother  rn^ifelbrllfc) 
(who  was  since  dead)  to  take  the  rents,  &c.  for  life,  towards  raising  20/.  tbou^  the 
annuity,  which  he  was  bound  to  pay  her  by  bond,  then  in  trust,  to  sell  deriaeea  over 
and  pay  his  four  sisters  50/.  each,  which  he  was  engaged  to  pay  them  (nepiwws  and 
by  the  said  bond,  (being  the  purchase  of  the  copyhold  estate  from  the  ""tjjijj^^^ 
mother,)  the  surplus  of  the  purchase- money  to  be  to  the  same  uses  as  j^^^aQpnUed  for 
the  residue  of  his  personal  estate ;  whicli  uses  were,  that  the  same  be  them, 
sold,  and,  out  of  the  purchase-money,  certain  sums  to  be  paid  to  the 
children  of  his  sisters  at  twenty- one ;  and,  as  to  tlie  residue,  to  lay  out 
the  same  in  stock,  to  raise  a  certain  sum  for  his  mother  for  life,  and  to 
pay  the  remainder  of  the  interest  and  dividends ;  and,  after  the  death 
of  his  mother,  the  whole  interest  to  his  toifefor  It/ey  for  her  sole  use  and 
benefit  /  and,  after  her  decease,  to  pay  and  assign  the  principal  to  the 
^  chSdren  of  his  sisters,  in  equal  proportions,  with  further  provisions  as  to 
such  children. 

The  testator  Whitehead  died  without  revoking  tlie  will,  and  without 
surrendi^ring  the  copyhold  estate,  which  descended  to  his  sisters  as  the 
customary  heirs. 

And  it  becoming  a  question,  whether  there  could  be  a  partial  supply 
of  a  surrender  in  favour  of  the  wife,  the  children  of  tlie  sisters,  wiio 
were  to  take  a  remainder  in  the  price  to  be  obtained  for  the  same,  not 
'heing  entitled  to  have  such  surrender  supplied  for  them, 

^  ^y'  I^vd'CAoMceflor  said,  he  did  not- see  why  a  surrender -should  m>t      r  #271  1 
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be  supplied  for  a  limited  interest,  as  well  as  a  general  one  (1) :  he  there* 
fore  ordered  the  copyhold  to  be  sold,  the  wife  to  haTe  the  interest  of 
the  purchase^money,  for  life,  then  to  result  to  the  customary  heirs. 


(1)  So  in  the  case  of  creditors  a  turrender  will  be  supplied  $o/ar  onfytti  is  neoemiy  to 
satisfy  the  debts.  Mr.  Cox's  note  (2)  to  the  jj^  ed.  3  P.  W.  dS.  £t  vide  per  Mr*  X 
Butter,  in  Compton  t.  CoUinton,  antea,  2  irol.  [1386].  Hettier  T.  Taming,  S.  P.  Se^. 
Inn  HaU,  50th  July,  1791.     M8S. 


Attorney  General  against  The  Mayor,  &c»  of  tke  City  of 

London. 


[S.  C.  1  Ves. 
jum  843.] 

A  trust  for  the 
■dTancement  ef 
Christianity 
among  Infidels 
In  Ametiea, 
wanting  ob- 
jects, (from 
there  bein^  no 
Infidels  within 
tibelimltt  in- 
tended) must 
be  appointed 
denavo* 
The  college  of 
WHSamwaA. 
Ifoiy,  in  Fir- 
^mia,  who  had 
beeniqipohited 
administrators 

of 


charities,  being 
now  8ul]ject  torn 
foreign  power 
(the  Indepen- 
dent States  of 
Americet) « 


must  be  laid 
before  the 
Court  for  the 
administra- 
Cion  of  the 
diarity.  (1) 

[•172] 


(Reg.  Lib.  1790.  A.  fol.  129.) 

A  N  information  and  bill,  instituted  and  filed  by  the  AUorneu  General, 
^^  at  the  relation  of  the  Lord  Bishop  of  London,  and  by  tne  bishop, 
stating  that  the  Honourable  Robert  Boyle,  by  his  last  will  and  testament 
of  18th  Juli/f  1691,  and  a  codicil  to  the  same,  of  December  in  the  same 
year,  directed  that  the  residue  of  his  personal  estate,  afler  payment  of 
debts  and  legacies,  should  be  disposed  of  by  his  executors  for  such 
charitable  and  pious  uses  as  they  in  their  discretion  should  think  fit,  but 
recommended  to  them  to  lay  out  the  greater  part  thereof  for  the  ad* 
vancement  of  the  Christian  religion,  and  appointed  the  Ririit  HoiHNnsUe 
Richard  Earl  of  Burlington^  Sir  Henry  Ashurst,  and  Jonn  Warr,  exe- 
cutors of  his  said  will,  who  afler  his  death  proved  the  siide.  The 
executors  afterwards  agreed  to  lay  out  5400/.  which  waa  cimsidered  by 
them  as  the  principal  part  of  the.  testator's  personi^  estate,  in  the 
purchase  of  the  manor  of  Brqfferton,  in  the  countY^  York,  and  the 
lands  therein  contained,  then  the  property  of  Sir  Samuel  Gerrard,  with 
a  view  to  settling  the  estate  in  such  manner  that  the  income  thereof 
might  he  for  ever  applied  to  the  advancement  of  tlie  Christian  religion^ 
in  die  method  followmg  (viz,)  to  grant  out  of  the  said  manor,  a  perpetual 
rent-charge  of  90/.  per  annum^  to  the  corporation  for  propagating  the 
Gospel  in  New  England  and  the  parts  adjacent  in  America,  to  oe  applied 
by  that  company  as  follows  (viz.)  ^5L  per  annum  for  tiie  salary  of  two 
ministers,  to  instruct  the  natives  in  or  near  His  Majesty's  cmoniis  m- 
Neto  England,  in  the  Christian  religion,  and  to  transmit  the  other  4A 
per  annum  to  the  President  and  Fellows  of  Harvard  College,  Ss  New 
England,  and  their  successors,  to  be  by  them  employed  in  the  siJaiy  of 
two  other  ministers,  to  teach  the  natives  in  or  near  the  college  there  the 
Christian  religion,  and  subject  to  the  said  90/.  [*]  per  annum,  to  convey 
the  said  manor,  ^c.  to  the  Mayor,  Sfc,  of  London,  and  their  successon, 
on  trust,  that  the  surplus  rents  and  profits  (after  incidental  charges) 
should  be  laid  out  for  the  advancement  of  the  Christian  relision  in 
Virginia,  in  such  manner  as  the  Earl  of  Buriingtion  and  Bishop  of 
London  (for  the  time  being)  should  under  their  hands  and  scab  appoint, 
so  as  such  appointment  should  be  made  on  or  before  Lady^day,  1697, 
and  should  be  confirmed  by  a  decree  of  the  Court  of  ChaoCery.  There 
being  some  delay  in  completing  the  intended  pmxhase,  the  then 
Attorney  General  and  the  executor  of  Sir  Samuel  Gerrard,  filed  an 
information  and  bill  in  this  Court,  against  the  executors  of  Mr,  Boyle 
for  a  completion  of  the  purchase,  and  establishment  of  the  charity: 
which  cause  came  on  to  be  heard  the  1st  August,  1695,  when  it  was  re- 
ferred to  the  Master  to  make  certain  enquiries ;  and  the  cause  comuig 


(I)  See  Me^gridge  v.  Thaekwell,  peMeOf  517,  &c    7  Vet.  96,  &c. 
Piroc.  13  Ves.  416. 
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on  again,  upon  the  Master's  report,  on  the  eighth  day  of  said  month,  a 
decree  was  made  for  the  completion  of  Uie  purchase,  and  for  the  before 
mentioned  method  of  disposing  of  the  charity,  with  this  addition,  that 
an  account  of  the  said  90/.  per  annum  should,  afler  the  death  of  the 
Earl  of  Burlington  and  Sir  Henry  Ashurit,  be  sent  to  the  President  of 
Trinity  College,  Oxford^  of  which  said  Robert  Boyle  had  been  a  member, 
as  welt  as  to  the  heirs  of  the  said  Earl,  and  Sir  Henry  Ashurst,  and  it 
was  ordered,  that,  after  the  purchase  made  upon  trust,  the  surplus  rents, 
after  the  90/*  and  incident  expences,  should  be  laid  out  for  the  advance- 
ment and  propagation  of  the  Christian  religion  among  the  Infidels  in 
Virginia,  in  such  manner,  and  subject  to  such  regulations  as  Lord 
Burlington  and  the  Bishop  of  London,  for  the  time  being,   should 
appoint,  so  as  the  same  should  be  made  before  25th  March,  1697,  and 
be  confirmed  by  this  Court,  and  the  executors  should  convey  the  manor 
to  the  city  of  London,  upon  the  trusts  aforesaid;  which  grant  and  con- 
veyance were  afterwards  made,  and  the  said  Earl  of  Burlington  and  the 
then  Lord  Bishop  of  London  (according  to  their  reserved  power)  by  an 
instrument  in  writing  of  the  Slst  December,  1697,  appomted  certain 
rules,  as  to  the  application  of  the  charity  of  Virginia;  amongst  the 
principal  of  which  were,  1st,  that  the  rents  and  profits  of  the  manor 
(after  the  deduction  of  the  90/*  a-year,  and  other  expences)  should  be 
paid  by  the  receiver,  Michajah  Perry,  then  of  London,  merchant,  and 
tteot  for  the  President,  ^c.  of  the  College  of  William  and  Mary,  in 
Virginia,  and  to  the  future  agent  in  England  for  the  [*]  said  College, 
for  the  time  being,  for  the  purposes  thereinafter  mentioned,  2dly,  mat 
all  sums  so  received  should  be  remitted  to  the  said  President,  Sfc*  for 
the  time.being ;  3d,  that  the  President,  Sfc,  and  their  successors,  should 
thereout  expend  so  much  as  should  be  necessary  towards  fitting  and 
furnishing  rooms  for  such  Indian  children  as  should  be  brought  to  the 
said  College;  4th,  that  they  should  keep,  at  the  College,  so  many 
Indian  chUdren  in  washing,  lodging,  books,  education,  ^c,  till  they 
should  be  ready  to  receive  orders,  and  to  be  sent  to  preach  and  convert 
the  Indians,  at  the  rate  of  14^.  for  each  child,  as  the  yearly  income  of 
the  estate  would  amount  to ;  5th,  that  the  care,  instruction,  Sfc-  of  the 
children  should  be  left  to  the  President  and  Masters  of  the  College, 
but  subject  to  the  visitation  of  the  Rector  and  Governor  of  the  said 
College ;  6th,  that  the  President,  Sfc.  should  once  every  year  transmit 
an  account  of  their  receipts  and  disbursements,  to  the  Earl  of  Burlington 
,  sod  Lord  Bishop  of  London,  with  the  number  and  names  of  the  Indian 
children,  and  their  progress  and  proficiency  in  their  studies ;  7th,  that 
the  laying  out  the  money,  Sfc.  should  be  subject  to  such  future  rules  as 
should  be  transmitted  to  the  said  President,  Sfc.  by  the  Earl  of  Burling* 
ton  and  Bishop  of  London,  or  in  default  thereof,  by  the  Rector  and 
Governor  of  the  said  College ;  8th,  that  the  charity  should  be  called 
'*  The  Charity  of  the  Honorable  Robert  Boyle,  Esq.,  of  London,  de- 
"  ceased."    By  a  subsequent  decree  of  this  Court,  pronounced  9th  June, 
1698,  the  said  rules  were  ratified,  with  these  variations,  that  the  yearly 
account  ordered  by  the  6th  rule,  to  be  transmitted  to  the  Earl  of 
Burlington  and  Bishop  of  London,  should  be  by  them  transmitted  to 
this  Court,  to  be  filed  by  the  Register  -thereof,  and  ^ith  respect  to  the 
7th  rule,  that  such  subsequent  rules  made  by  virtue  thereof,  should  be 
first  confirmed  and  approved  by  the  Court ;  and  it  was  ordered  that  the 
said  Michajah  Perry  should  be  the  first  receiver,  and  should  appoint  a 
receiver  under  him*    And  the  information  further  stated,  that  since  the 
said  decree,  some  merchant  in  London  hath  acted  as  agent  of  the  College 
of  William  and  Mary,  in  Virginia,  for  the  purposes  of  the  charity,  and 
hath  employed  some  person  near  die  premises  to  receive  the  rents  and 
profits,  and  transmit  the  same  to  the  agent  in  London^  (which  have 
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17901        tmounted  to  SOtf.  p^  annum  and  upwards,)  who  hath,  till  of  kte  yeatif 
jiaid  the  rent-charge  of  90^.  per  annum  to  the  corporation  for  propagating 
the  Gospel,  and  remitted  the  surplus  to  the  College  of  JVUUam  and  Mar^f 
for  the  purposes  of  [*]  tlie  charity  and  that  there  being  in  the  year  1771 
a  considerable  quantity  of  timber  and  other  trees  erowiog  on  the  pre- 
mises, fit  to  cut,  an  information  was  exhibited  in  this  Court  in  1772,  in 
the  name  of  the  Attorney  General,  at  the  relation  of  the  College,  and 
their  then  agent  Osgood  Hanbury^  against  The  Corporation  of  London, 
as  trustees,  and  against  the  then  Lord  Bishop  of  London,  ashaving  the 
sole  right  to  form  regulations,  Sfc.  for  the  charity  (the  title  of  Earl  of 
Burlington  being  then  extinct)  and  against  the  Corporation  for  propap 
gating  the  GospeK  praying  that  the  timber  might  be  cut  down,  and  to 
have  a  scheme  laid  before  the  Court,  for  the  application  of  the  monejy ' 
for  the  advancemeqt  of  the  chanty,  which  came  on  to  be  heard  in  1773* 
before  the  then  Lord  Chancellorf  who  referred  it  to  the  Master,  to  enquire 
what  timber,  S^c.  was  proper  to  be  cut,  and  that  the  same  should  be  sold 
and  cut,  under  the  inspection  of  a  person  to  be  appointed  by  him,  and 
the  money  to  be  produced  by  the  sale  should  be  paid  into  the  Bank^ 
with  the  privity  of  the  Accountant  General,  to  the  credit  of  the  cause, 
and  that  the  relators  and  Bishop  of  London  should  lay  a  scheme  befbre 
the  Master  for  the  application  of  the  money :  that  the  timber  was  after- 
wards  sold  and  cut,  under  the  terms  mentioned,  and  produced  the  suns 
mentioned :  that  the  then  Lord  Bishop  of  London  dying,  and  Doctiv 
Lofooth  being  appointed  Bishop,   a  supplemental  information  was  ex- 
hibited.    The  iniormation  stated  that  the  sums  so  received  and  laid  ont, 
by  accumulations  of  interest,  now  amount  to  13,849/.  2«.  lOd*  S per  cent* 
consols. ;  no  direction  having  been  given  by  the  Court  as  to  the  appli- 
cation thereof.     And  the  information  further  stated  that  on  the  deani  of 
Doctor  Robert  Loxvth  in  1787,  the  present  relator  BeHby  was  appointed 
Lord  Bishop  of  London,  and  (as  the  title  of  Earl  of  BurUngton  m 
extinct)  is  the  only  person   entitled  to  form,  alter,  and  vary  regolap 
tions,  Sfc.  for  the  management  of  the  said  charity,  subject  to  the  appro* 
bation  of  this  Court :  but  no  supplemental  information  or  bill  hath  been 
filed  for  carrying  on  the  said  decree,  and  that  he  therefore  is  entitled  to 
the  benefit  of  the  decree  of  1773.    And  the  information  further  pro- 
ceeded to  state,  that  Osgood  Hanburv  continued  to  act  as  agent  ia 
'London,  for  the  College  of  William  ana  Mary,  till  the  time  of  his  death, 
in  1784,  after  which,  John  Lloyd  of  the  city  of  London,  was  appointedi 
and  still  continues  agent,  and  that  John  Clough,  of  the  city  of  Ycfk, 
gent,  now  is  and  has  long  been  receiver,  but  although  the  said  John 
C  *175  ]      Clough  has  remitted  [♦]  several  sums,  on  account  of  the  rents,  tb  the 
said  Osgood  Hanbury,  in  his  life-time,  and  since,  to  the  said  John  Lloyi, 
yet  a  large  sum  remains  in  his  hands,  and  although  Osgood  Hanbury  i^aA 
the  9(V.  per  annum,  to  the  corporation  for  propagating  the  Gospel,  to 
Lady-day,  1782,  he  from  that  time  ceased  so  to  do,  and  although  he  for 
some  years  remitted  the  surplus  rents  to  the  College  of  WiUiam  and 
Mary,  he  had  for  some  years  forborne  so  to  do,  and  that  the  said  John 
Lloud  had  never  paid  any  sums  either  to  the  said  Corporation  or  to  the 
College.     The  information  then  stated,  that  in  1775  the  provinces  of 
New  England  and  Virginia  Jell  into  a  state  of  rebellion  against  the  Kioff 
of  Great  Britain,  and  continued  in  that  state  till  1783,  when  they  {mm 
eleven    other   provinces   in  America,    which  were  lately  under  His 
Majesty's  dominion)  toere  declared  to  be  States  ■  independent  of  His 
Majesty  and  this  kingdom,  and  they  have  still  continued,  and  are  ao^ 
and  therefore  that  all  the  inhabitants  of  such  States  are  to  aJl  intents  and 
purposes  foreigners  and  aliens  as  to  this  kingdom,  and  therefore  m 
jurther  part  of  the  rents  and  profits  of  the  said  manor  or  estates  o«gA#  to 
be  paid  either  to  the  said  Corporation  for  propagating  the  Gospel  in  Nem 
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Smgland,  or  to  the  said  President,  S^c.  of  the  said  College  of  William  and 
Mary^  for  the  charitable  purposes  aforesaid,  or  either  of  them,  or  any 
oUier  person  whatsoever,  but  that  the  money  now  due  from  the  exc- 
cators  of  Osgood  Hanbury,  or  from  John  Lhyd  and  John  Clough,  in 
Inspect  to  the  said  rents  and  profits,  ought  to  be  applied  in  some  other 
namier  in  this  kingdom,  or  in  some  part  of  His  Majest/s  dominions,  for 
the  advancement  of  the  Christian  religion,  and  the  future  rents  applied 
for  like  purposes,  and  that  the  sum  of  13,849/.  '2s.  lOrf.  in  the  S  per  cent. 
consol.  Bank  annuities  should  be  invested  in  lands,  and  the  rents  and 
profits  thereof,  and  the  intermediate  dividends,  should  be  applied  to  the 
uke  purposes.  The  bill  therefore  prayed  to  have  the  benefit  of  the  suit 
in  1773,  and  of  the  decree  therein,  and  for  further  directions,  and  that 
the  money  in  the  funds  might  be  laid  out  in  the  purchase  of  lands,  the 
reota  and  profits  whereof,  and  of  the  manor,  ^'c.  and  intermediate  dividends 
to  be  laid  out  for  the  advantage  of  the  Christian  religion  in  England,  and 
prayed  accounts  against  the  executors  of  Hanbury,  and  agamst  IJoyd 
and  Cloughf  and  that  they  might  be  restrained  from  paying  any  more 
money  to  the  College  of  William  and  Mary,  or  to  the  corporation  for, 
propagating  the  Gospel  in  New  England,  aiid  to  have  a  new  receiver 


[*]  The  President,  S^c.  of  the  College  of  William  and  Mary y  in 
Virginia  J  by  their  answer,  state  their  charter  from  King  William  and 
Qoeen  Mary,  and  insist,  notwithstanding  the  circumstances,  that  they 
are  entitled  to  the  rents  and  profits  of  the  estate.  They  further  stated 
that  they  had  been  at  expences  upon  the  credit  of  the  sums  to  be  re- 
mitted to  them,  and  claimed  as  creditors  for  the  same. 

Harvard  College  did  not  appear,  and  the  others  were  principally 
forauU  defendants. 

Upon  the  cause  coming  on  to  be  heard, — 

Mr.  Attorney  General,  and  Mr.  Aingc,  on  the  part  of  the  information, — 

The  first  question  is,  whether  a  new  scheme  ought  not  to  be  laid  before 
the  Court.  The  situation  of  things  is  much  changed  since  the  mode  of 
application  was  settled  by  the  executors,  the  circumstances  of  the 
coloniea  are  now  such,  that  the  Court  cannot  look  to  the  application  of 
any  monies  which  may  be  paid  to  the  College — it  cannot  see  that  the 
■Mmey  shall  be  applied  to  tlie  objects  for  which  it  was  intended  by  the 
tettator.  The  College  state  their  claim  as  servants  of  the  Court,  they 
state  that  they  had  a  charter  from  King  William  and  Queen  Mary;  but 
whatever  their  former  situation  was,  they  cannot  now  be  considered  as  a 
corporation :  a  corporation  is  the  creature  of  the  Great  Seal,  and  as  such 
they  have  ceased  to  be  a  corporation.  They  claim  as  trustees ;  but  can- 
not be  considered  as  such,  when  the  money  paid  to  them  would  be  out 
of  the  control  of  the  Court.  As  to  the  annuity  payable  to  the  corpo- 
ntion  for  propagating  the  Gospel  in  N(w  England,  they  have  applied 
the  charity  to  countries  adjacent  to  New  England,  and  arc  still  within 
the  original  decree.  With  respect  to  the  other  45/.  to  Harvard  College^ 
ihey  are  precisely  in  the  same  situation  as  William  aiui  Mary  College.  It 
\im  now  therefore  become  a  case  of  discretion  in  that  Court  as  to  the 
idministration  of  the  charity.  As  to  the  receiver,  he  hab  made  up  his 
looountsy  and  paid  the  balance  into  Court,  except  about  300^  which 
"md  been  remitted  before  notice  was  given  him  not  to  do  so  in  future. 
.  Mr.  Mansfield  and  Mr.  Mitjbrd,  for  William  and  Mary  College. 

£*3  '^^^  College  are  merely  servants  of  this  court  in  the  administration 
if  the  charity,  and  aa  fit  now  for  that  purpose  as  when  the  charity  first 
NB^an.  The  revolution  has  not  rendered  them  less  amenable  to  the 
onadiction  of  this  Court  than  before,  as  they  could  then  only  be 
fought  voluntarily  before  the  Court.  As  to  the  existence  of  the  Col- 
!ge  as  a  corpomtion^  if  that  was  intended  to  be  brought  into  judgtniient,  * 
-Vou  III,  K  "it 
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it  should  haira  been  suggest^  in  the  information :  but  thisy  are  treated 
throughout  as  a  subsisting  college^  and  appear  under  their  seal.  Their 
claim  as  such  is  preserved  by  the  treaty  of  peace,  by  which  every  right 
of  every  corporation  is  left  as  it  was  before,  the  treaty  of  peace  only 
recognising  the  independenge  of  the  government.  Even  in  conquered 
countries,  the  situation  of  permanent  bodies  remains  the  same  as  it  was« 
till  altered  by  the  conquering  power  :  thus  afVer  the  conquest  of  the 
English  provinces  in  France^  there  were  several  convents  in  them  that 
had  lands  in  Englajid,  and  though  the  convents  became  subject  to  the 
Kings  of  France,  their  English  lands,  although  during  time  of  war  they 
were  seized  into  the  King's  hands,  yet  in  time  of  peitce  the  convents 
enjoyed  the  rents,  till  the  time  of  Henry  the  FiAh,  when  the  lands  were 
taken  into  the  King's  hands.  If  the  trusts  do  not  subsist,  the  lands 
would  escheat  to  the  crown.  In  the  present  case,  the  College  states 
that  a  considerable  sum  is  due  for  money  expanded  in  supporting  the 
children,  whilst  the  agents  withheld  the  profits.  If  they  are  not  to  be 
entrusted  with  the  future  administration,  they  should  be  admitted  as 
creditors  for  these  sums,  but  there  is  no  reason  why  they  should  not  be 
entrusted  as  before. 

Lord  Chancellor  during  the  argument,  said  he  could  not  see  bow  the 
bishop's  bill  was  to  be  sustained,  he  is  only  a  trustee  as  to  the  mode  of 
administration  of  the  charity,  and  has  not  therefore  any  interest  to 
sustain  a  bill.  With  respect  to  the  College,  suppose  they  should  misbe- 
have, where  is  the  scire Jacias  to  be  brought  ?  Suppose  a  conquest  ni 
regem,  the  law  would  be  the  same,  but  the  scire  Jacias  could  never  be 
brought  in  the  court  of  the  conquered  King. 

After  the  argument,  he  said  that  the  trusts  to  the  corporation  to  con- 
vert neighbouring  infidels,  ceasing  for  want  of  objects  (tliere  being  now 
no  neighbouring  infidels)  the  charity  must  be  applied  [*]  de  novo^  As 
to  the  other  parties,  he  could  not  now  consider  them  as  corporations : 
therefore  the  Master  must  propose  a  plan  for  the  application  of  the 

S reduce  of  the  estates,    according   to  the  intentions  of  the  testator, 
Ir.  Boyle* 
Mr.  Mansfield  pressed  for  the  costs  of  the  College  to  be  paid. 
Lord  Chancellor  said,  he  was  desirous  to  do  it,  but  he  did  not  know 
by  what  name  to  give  them  the  costs.  (2)     He,  ailer  consideration, 
ordered  these  costs  to  be  paid  to  their  agents. 

(2)  The  order  wi»  generally^  after  soine  previous  provisions,  that  '*  all  other  portiei  ia 
"  the  cause  should  be  paid  their  costs/*     B.  L. 
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Executors  can- 
not justify  pay- 
ing a  legacy 
payable  at 
twenty-one,  to 
the  infant,  or 
for  his  use,  ex- 
cept for  express 
necessaries.  (1) 


Davies  against  Austen  and  Others. 

(No  Entry.) 

JOHN  Richardson^  Esq.  by  will,  dated  8th  December^  1770,  gave  aQ 
his  personal  estate  to  trustees,  in  trust,  among  other  legacies,  to  pqr 
to  William  Horatio  Green  (an  infant)  by  the  description  of  Master 
William  Horatio  Green,  son  of  Richard  Green^  Esq.  50(M.  and  directed 
that  such  of  liis  legatees  as  might  be  infants  at  the  time  of  his  deceasei 
should  receive  interest  at  the  rate  of  5/.  per  cent,  till  their  respectiTe 
legacies  should  be  paid,  which  he  desired  might  be  to  the  boys  at  the 
age  of  twenty-one  years,  8^c.  and  appointed  the  defendant,  his  daughter, 

(1).  See  Lee  r.  Brovm,  4  Vea.  ^^2,  &Cn  and  the  Editor's  notaa  to  Coop^f^  v.  T^Wmlofh 
anIfOf  96,  &c.  paifrer»  1S6,  &c.     Vuk  etianh  1  Ml  &  Qeii|t,  iffh 
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Pame  Atm  Austen  and  others,  executors,  and  died  without  rcvolcing  his         1 790. 

will.  v-i-v-fi> 

In  the  year  1780,  the  legatee,  William  Horatio  Greeny  went  to  the         Davus 
£ast  IndieSf  being  then  still  an  infant,  and  soon  after  his  attaining  his  age         ngainst 
of  twenty-one  years,   sold  his  lecacy  of  500/.  under  the  will  of  his        Ausrnr^ 
grandfather  Richardson^  to  the  plaintiff,  for  5000  rupees,  being  equal  in 
value  to  625/.  sterling,  and  made  an  assignment  and  letter  of  attorney 
for  the  receipt  of  the  same,  from  the  executors,  who  refusing  to  pay 
the  same,  for  the  reasons  in  the  answer  stated,  the  present  bill  was  filed. 
The  defendants  stated  in  their  answer,  that  Richard  Green,  the  father 
of  the  legatee,  William  Horatio  Greeny  having  died  intestate,  and  Martha 
Greeny  his  mother,  having  given  up  her  own  jointure  and  provision,  for 
the  benefit  of  her  husband's   creditors,   the  legatee  William  Horatio 
Gretfi  had  no  other  provision  than  [*]  the  legacy  of  500/.  and  an  equal      C  •I 79  ] 
share  with  a  brother  and  sister,  in  670/.  SL percent,  annuities,  upon  the 
death  of  his  mother ;  who  having  married  the  Reverend  Thomas  Jones, 
he  bad  before  the  year  1780,  expended  in  cloaths,  schooling,  S^c,  for  the 
legatee,  the  sum  of  15()/.  and  did  afterwards,  with  the  approbation  of 
the  executrix,  place  the  legatee  with  the  captain  of  an  English  vessel 
trading  t6  America,  and  afterwards  the  legatee  taking  a  dislike  to  that 
way  of  life,  he  gave  the  captain  a  sum  of  money  to  release  his  engage- 
ment, amounting  together  to  a  sum  exceeding  100/.     That  afterwards 
the  legatee  having  shown  an  inclination  to  a  military  life,  Mr.  Jones, 
with  the  approbation  of  the  executrix,  placed  him  at  Mr.  Lochee^  military 
academy  and  paid  for  expences  there  the  sum  of  100/. ;  and  an  oppor- 
tunity having  offered  of  sending  the  legatee,  with  advantage,  in  the 
service  of  the  Company  to  India,  he  fitted  him  out  for  India,  and  in  the 
expences  of  sending  and  paying  for  his  passage,  and  also  providing  him 
with  money  for  his  immediate  expences  there,  200/.  were  expended; 
in  the  whole,  amounting  to  650/.  which  the  executors  conceived  were 
necessarily  and  properly  laid  out  for  his  maintenance  and  advancement, 
and  in  consequence  whereof  he  had  given  a  receipt  to  Mr.  Jones,  for  the 
sum  of  500/.  and  had,  before  he  sailed  for  India,  made  a  will,  whereby 
he  had  given  the  said  sum  of  500/.  to  him  :  they  also  further  stated  that 
the  interest  had  been  paid  to  the  legatee's  mother  whilst  she  continued 
unmarried,  for  his  maintenance,  and  afterwards  to  her  husband,  the  said 
Thomas  Jones, 

Mr.  Solicitor  Gaieral,  for  the  plaintifft,  insisted  that  in  this  case  the 
Court  could  make  no   allowance   for  the   sums  beyond   the  interest 
expended  in  the  maintenance  or  provision  for  the  legatee,  even  if  he 
were  now  suing  for  the  legacy  ;  much  less  against  an  innocent  assignee, 
who,  it  appeared,  had  paid  a  full  price  for  the  assignment  of  this  legacy. 
Mr.  Attorney  General  and  Mr.  Sutton,  for  the  defendants  the  executors, 
argued,  that  these  were  sums  of  money  paid  for  neccsiary  expences, 
and  for  his  provision  in  the  line  of  life  in  which  he  stood ;  that,  in  some 
cases,  executors  had  been  held  justified  in  paying  legacies  to  infants 
themselves,  as  in  Philips  v.  Paget,  2  Atk,  80.  and  that  money  laid  out  in 
a  child's  education,  has  been  allowed  out  of  the  principal  of  a  legacy 
(Barlow  v.  Grant)  [*]  1  Vern.  255.  and  was  considered  as  most  advan- 
tageous and  beneficial  to  the  infant ;  that  if  a  person  lends  money  to  an 
infant,  which  is  paid  by  him  for  necessaries,  the  person  lending  shall 
stand  in  the  place  of  the  creditor,  and  that,  as  in  this  case,  the  second 
husband  of  the  mother  was  not  bound  to  provide  for  him,  the  executors- 
suppljring  his  wants,  stand  in  the  place  of  any  other  person  who  might 
supply  him  with  necessaries ;  and  as  the  plamtifP  is  only  an  equitable' 
assignee,  he  can  only  be  entitled  to  stand  in  the  same  situation  with  the 
infant  himself,  and  is  consequently  liable  to  those  demands  to  which  the 
infant  himself  is  liable*    Marloxv  v.  Pitfieldf  1  Wms.  55S, 
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Lord  Chancellor  said,  the  plaintiff  did  not  argue  the  case  higher  than 
if  it  was  the  infant  himself  who  sued.  Every  one  who  takes  an  assign- 
ment of  a  chose  in  action y  gives  credit  to  the  assignor,  that  there  is  no 
lien  upon  it. 

Hut  in  this  case  his  Lordship  was  not  satisfied  that  it  was  for  necessa- 
ries ;  in  particular  he  thought  the  100/.  to  the  American  trader  was  too 
much. 

He  therefore  decreed  the  legacy  to  be  paid,  with  interest,  from  the 
legatee  attaining  his  age  of  twenty-one. 


Hill,  Bart,  against  Broughtqn,  Bart.  [ 1 5tli -W:;!?.] 
(Reg.  Lib.  1790.  A.  fol.  158.) 


A  charge  was 
maderaisable 
when  A*  or 
his  issue  should 
come  into  pos- 
session; a  join- 
tress  who  had 
an  estate  for 
life,  conveyed 
to  a  trustee,  in 
order  to  enable 
A,  (who  was 
tenant  in  tail  in 
remainder)  to 
suffer  a  re- 
covery, which  he 
did.     Having 
such  an  interest 
«8  enabled  him 
to  suffer  a  re- 
covery; held  by 
Lord  CkanceUor 
to  be  coming 
into  possession 
within  the  terms 
of  the  deed* 
and  to  make 
the  cliarge 
raisable. 

[*181  ] 


13  Y  indentures  of  lease  and  release  of  10th  and  11th  August  1727, 
•■■-^  made  between  Sir  Thomas  Delves,  baronet,  and  Dame  Rhoda,  his 
wife,  of  the  first  part ;  John  Broushton,  Esq. ;  and  others  of  the  second 
part ;  and  Thomas  Boulby  Skn/mshire,  Esq.  and  others  of  the  third  part; 
the  manor  of  Daddington  was  (inter  alia)  conveyed  to  the  trustees  of  the 
second  part,  to  the  use  of  Sir  Thomas  Delves,  for  life,  remainder  to  the  heirs 
male  oi  Sir  Thomas  Delves,  remainder  to  Dame  Rhoda  for  life,  remainder 
to  the  trustees  to  raise  5000/.  for  Jane  Broughion,  an  infant,  grand-daughter 
of  Sir  Thomas  Dehes  (afterwards  Jane  Hut,  wife  of  Sir  Rtnoland  Hill,  and 
mother  of  the  plaintiff),  remainder  to  the  [♦]  trustees  of  the  third  part 
for  1000  years,  upon  the  trusts  after  expressed,  remainder  to  Sir  Brian 
Broughton,  baronet,  since  deceased,  brother  to  said  Jane  Broughton, 
remainder  to  the  trustees  of  the  third  part,   to  preserve  contmeent 
remainders,  remainder  to  the  first  and  other  sons  of  Sir  Brian  Brougnton 
in  tail  male ;  and  the  said  indenture  contained  a  proviso  that  tvhensoever 
Sir  Brian  Broughton,  or  any  issXte  of  his  body,  according  to  the  limitations 
ajoresaid,  shall  come  to  and  be  seised  of  the  present  and  immediate  use,  and 
estate  of  freehold  in  possession,  of  and  in  the  said  manor  of  Daddington^ 
expectant  on  the  said  term  of  1000  years,  herein  limited  to  the  said  trus- 
tees (of  the  third  part)  and  the  said  Jane  Broughton,  or  any  issue  of  her 
body  shall  be  then  living,  then  the  said  manor,  Sfc.  should  stand  charged 
with  the  further  sum  of  5000/.  to  be  paid  unto  the  said  Jane  Broughton, 
or  such  her  issue,  within  two  years  arier  the  said  Sir  Brian  Broughton^ 
or  his  issue  should  come  to  and  be  in  possession  of  said  manors,  Sfc.  and 
the  said  term  of  1000  years  was  limited  to  the  said  trustees  (of  the  third 
part)  for  the  purpose  of  securing  the  same ;  but  the  said  5000/.  ^as  not 
to  be  raised  during  the  life  of  Dame  Rhoda  Delves. 

Sir  Thomas  Delves  died  4rth  September,  1727,  without  leaving  issue 
by  Dame  Rhoda,  by  which  all  the  limitations  previous  to  that  to  the 
trustees  (of  the  second  part)  became  determined,  except  the  life  estate 
of  Dame  Rhoda  Delves,  by  which  the  trustees  (of  the  second  part)  were 
empowered  to  raise  the  tirst  sum  of  SOOOlAot  Jane  Broughton.  The 
siiid  5000/.  was  accordinirly  raised,  and  paid  under  a  decree  of  the 
Court;  and  the  same  was  settled  on  the  marriage  of  the  said  Jane 
BroHglUon  with  Sir  Roxuland  liill ;  in  which  settlement  was  also  a  pro- 
vision, that  tiie  further  sum  oi'5000/.,  if  it  should  become  due,  should 
ajso  be  applied  to  uses  therein  declared. 

A  new  settlement  of  the  estate  was  afterwards  matle  in  1743,  under 
which  a  like  term  of  1000  years  was  limited  to  the  trustees  of  the  third 
part  in  the  former  settlements,  remainder  (subject  to  Dame  Rhoda% 
life  estate)  to  S\v  Brian  Broughton  for  life,  .<f^«jf  waste ;  remainder  to 
trustees    to    preserve    contingent    remainders ;    remainder    to   Brian 

Broughton. 
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Brot^hton,  (afterwards  Sir  Brian  Broughton  Delves,)  then  only  son  of         1790. 
Sir  Brian  Broughton,  in  tail ;  remainder  to  the  second  and  other  sons      "^  — v'»i  ^ 
of  the  first  Sir  Brian  Broughton,  [♦]  in  tail,  witli  remainder  over,  and  Hill 

the  uses  of  the  1000  years*  term,  were  decl.ved  to  be  as  before.  against 

Sir  Brian  Broughton  died  1 1th  August,  1744.,  in  the  life-time  of  Dame       rTi°82°l[* 
Rhoda,  leaving  two  sons,  viz.  Brian  Broughton  (afterwards  Sir  Brian       ^  ■• 

Broughton  Delves)  and  Thomas  Delves,  now  Sir   Thomas  Broughton, 
Bart,  (a  defendant). 

Sir  Brian  Broughton  Delves,  upon  the  death  of  his  father,  became 
tenant  in  tail  in  possession,  of  several  of  the  estates  comprised  in  the  in- 
denture of  1727  and  1743 ;  but  with  respect  to  the  manor  of  Dadding- 
ton,  &c.,  which  was  settled  on  Dame  Rhoda  for  life,  he  became  tenant 
in  tail  in  remainder  expectant  on  the  determination  of  her  estate  for 
life,  and  subject  to  the  trust  term  of  1000  years ;  and  the  said  Sir  Brian 
Broughton  Delves  suffered  a  recovery  of  the  said  estate;  and  in  order 
to  enable  him  so  to  do,  by  indenture  of  27th  and  28th  August,  1762, 
Dame  Rhoda  conveyed  her  estate  to  Sir  Roxuland  Hill,  in  trust  to 
convey  the  same  to  Sir  Brian  Broughton  Delves ;  and  Sir  Rowland 
Hill  joined  in  a  conveyance  with  Sir  Brian  Broughton  Delves,  to  make 
a  tenant  to  the  freehold. 

Sir  Brian  Broughton  Delves  entered,  in  pursuance  of  the  deed,  and 
died  17th  January,  1766,  without  issue,  leaving  his  brother,  Thomas 
Delves,  (now  the  defendant.  Sir  Thomas  Broughton,)  his  heir  at  law ; 
and  having  made  his  will,  dated  21st  Mat/,  1164^,  and  thereby  devised 
his  estates  in  the  county  of  Chester  to  trustees,  to  the  use  of  his  brother 
(now  the  defendant.  Sir  Thomas  Broughton)  for  life,  remainder  to 
trustees  to  preserve,  &c.  remainder  to  the  first  and  other  sons  of  his  said 
brother,  in  tail  male,  with  remainder  over. 

Dame  Rhoda  Delves  died  17th  January/,  1772,  and 

Dame  Jane  HiU  died  17th  December,  1773,  leaving  Sir  Roivland 
Hill,  her  husband,  the  plaintiff,  and  her  eldest  son,  and  other  childretf 
surviving  her. 

Sir  Rowland  Hill,  claiming  to  be  equitably  entitled  to  the  further 
sum  of  5000/.  so  provided  for  the  said  Dame  Jane  Hill,  by  indenture 
Qf9Qth  September,  1780,  between  Sir  Thomas  [♦]  Broughton  of  the  one      C  *183  J 
part,  and  Sir  Rowland  HiU  of  the  other  part,  reciting  the  deaths  of 
the  several  parties,  and  that  Sir  Rowland  HiU,  as  representative  of  his  * 

wife,  and  in  her  right,  was  become  entitled  to  the  5000/.     Sir  Thomas 
Broughton  made  a  charge  of  the  5000/.  on  his  estates.  ( 1 ) 

Sir  Rowland  Hill  died  7th  August,  1783,  having  made  his  will,  and 
a  codicil  thereto,  and  thereby  declared  that  the  provisions  he  had  made 
for  his  younger  children  were  in  satisfaction  for  their  portions  under  his 
marriage  settlement,  he  gave  the  residue  of  his  personal  estate  to  the 
plaiiltiff,  and  made  him  executor,  by  which  plaintiff  became  entitled  to 
the  5000/. 

Sir  Thomas  Broughton  has  issue  Delves  Broughton,  his  eldest  son, 
who,  as  first  son  of  the  body  of  Sir  Thomas  Broughton,  was  tenant  in 
tail,  under  the  will  of  Sir  Brian  Broughton  Delves ;  and  Sir  Thomas , 
Broughton,  and  Delves  Broughton,  have  suffered  a  recovery  of  the 
estates  to  themselves  in  fee-simple.  > 

The  term  of  1000  years  has  vested  in  the  defendant  John  HilL 

The  plaintiff  applied  for  payment  of  the  5000/.,  and  Sir  Thomas 
Broughton  having  refused  to  pay  the  same,  the  present  bill  was  filed, 
praving  that  that  sum  niieht  be  raised  from  the  estate  charged  there- 
withy  and  paid  to  the  plaintiff. 


«v: 


1)  '<  With  interest  at  4/.  IDs.  />rr  cent,  per  annum."*     R.  L.     See  the  decTM  aceord- 
\j,  postea,  note  (5;. 

K  3  The 


i 


183  Cases  Argued  and  Determiiied 

1790.  The  defendants,  Sir  Thomas  Broughton  and  Delves  BrqughtoHf  by 

v,.w  y.iM  /      their  answer,  said,  that  the  security  executed  by  Sir  TTiomas  to  Sir 

Hill  Fotvland  Hill,  for  the  5000/.,  was  executed  under  a  mistake,  and,  there- 

cgainst        fore,  ought  not  to  bind  the  estates,  unless  the  same  were  chargeable 

Bkougutok.     therewith  under  the  indenture  of  the  11th  Apnl,  1727;  and  insisted 

that,  under  tlie  circumstances  of  the  case,  the  said  sum  was  not  now 

•to  be  raised  by  virtue  of  the  clauses  in  the  indenture  of  release  of 

11th  April,  1727. 

The  question  was,  whether  the  event  had  happened  upon  which  the 
iBum  was  to  be  raised ;  i.  e,  whether  Sir  Brian  jBroughton^  or  any  iwue 
of  his  body,  had  come  to  and  been  seised  of  the  present  and  immediate 
use,  and  estate  of  freehold,  in  possession,  in  the  manor  of  Daddingtonf 
according  to  the  limitations  in  that  deed ;  the  plaintiff  contending  that 
[  ♦IS^  ]  the  event  had  happened,  the  [♦]  defendant,  tnat  it  had  not;  and  that 
Sir  Brian  Brougnton  Delves  did  not  come  into  possession  under  the  li- 
mitations of  the  deed,  but  that  the  recovery,  having  been  suffered  in 
the  life-time  of  Dame  Rhoda,  Sir  Brian  Broughton  Delves  became 
seised  of  the  estates  in  fee-simple  in  remainder,  after  the  estate  for  life 
of  Dame  Rhoda  ;  and  that  he,  Sir  Thomas,  did  not,  at  her  death,  be^ 
come  seised  under  the  indentures  of  1727,  or  H^S,  but  by  virtue  of  the 
recovery  suffered  by  Sir  Brian  Broughton  Delves  and  his  mil, 

Mr.  Attorney  General,  for  the  plaintiffs,  contended,  that,  in  this  case, 
Sir  Brian  Broughton  had  come  into  possession  of  this  estate,  within 
the  intent  and  meaning  of  the  deed :  that  it  is  not  universally  true  that 
d  person  who  suffers  a  recovery  obtains  a  new  estate ;  that  here  he  de- 
rived his  power  of  suffering  the  recovery  ft"om  the  estate-tail,  and  there- 
fore the  coming  to  the  estate-tail  was  sufficient  to  make  him  liable  under 
the  deed. 

There  is  a  case,  1  Wils.  6^.  {Martin,  on  the  demise  of  TregonvoeU  v. 
Strachan )  (2),  which  shews  that  a  person  who  suffers  a  recovery  shall 
not  always  be  considered  (2)  as  takmg  a  new  estate,  but  that  the  estate 
chall  go  to  the  old  uses :  in  that  case  a  distinction  was  taken  between 
an  estate  by  descent,  and  one  by  purchase.  In  the  present  case,  the 
act  done  is  the  act  of  the  remamder-man,  who  would,  by  his  own  act, 
destroy  the  charge.  Courts  of  equity  have  gone  a  great  way  in  cases 
of  this  kind.  Where  an  infant  has  a  term,  and  the  fee  descends,  and 
the  infant  disposes  of  the  term,  it  is  not  considered  as  a  merger  of  the 
term.  Potvel  v.  Morgan,  2  Vernon,  90.  Thomas  v.  Kcymish,  S.  B.  848. 
So  with  respect  to  the  interpretation,  as  to  coming  in  under  certain 
persons  or  limitations.  If  there  be  an  intimate  connection  between  the 
acts,  it  is  held  to  be  a  coming  in  under  the  limitation,  Douglas,  733. 
So,  within  the  meaning  of  this  proviso,  a  person  who  took  an  estate- 
tail,  and  thence  acquired  the  ability  of  gainmg  the  fee,  must  be  held 
to  have  come  in  under  the  limitations. 

Mr.  Solicitor  General  and  Mr.  Campbell,  for  the  defendants.  — 

In  the  present  case.  Sir  Thomas  Broughton  is  reduced  to  the  state  of 
a  mere  tenant  for  life.  —  The  estate  derived  under  the  recovery  is  as 
much  a  new  estate,  as  if  the  recovery  had  been  made  to  a  purchaser  in 
t  •IBS  ]  fee  who  had  afterwards  devised  to  Sir  [*]  Thomas  Broughton  for  life  — 
Lady  Hill  was  only  to  have  the  5000/.  in  particular  events;  if  .the 
Broughton  family  did  not  come  into  the  immediate  use  and  possession  of 

(JU)  Mr.  Brown  must  bavc  misconceived  the  course  of  the  argument  here  ;  for  the  cited 
case  of  Martin  v.  St rachany  forms  a  precue  excejttion  to  the  proposition  which  Mr.  Broun*^ 
report  supposes  it  to  estabbsih.  Vide  Cruise's  Digest,  3  vol.  564. >  5  vol.  500.  et  teg.  See 
the  case  oi  Martin  v.  Strachan  well  stated,  5  T.  R.  1.57.  n.  Et  tide  S.  C.  Willis*  Rep. 
44*^.  and  Mr.  A^o/an'a  edition  of  Strange's  Rep.  3  vol.  1179,  notp.  The  jtu^cnt  of 
the  Court  of  K.  B.  was  affirmed  in  Dom.  Proc  Vide  6  Bro.  P.  C.  319,  &c.  (octmo 
edition') 

the 
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die  eseaie,  ihe  was  not  to  take,  it  wais  only  upon  the  event  of  their         1790. 
coriitng  into  sa^h  wHmediaU  use  and  estate  of  freehold  in  possession^  tliat      v  — y^/ 
the  lands  were  to  be  charged  with  the  farther  sum  of  5<XXM.    If  Lady         Hill 
Rkoda  had  surrendered  her  life  estate,  Sir  Brian  Broughton  would  have         agoinsi 
been  in  possession,  and  then  the  charge  of  5000/.  would  have  taken     BmouoKxow. 
place ;  but  Lady  Rhoda  conveyed  her  estate  in  such  a  way  as  not  to 
bring  forward  Sir  Brian  Broughton's  estate.     If  the  uses  of  the  re- 
covery had  been  to  a  purchaser,  the  case  provided  for  could  certainly 
not  have  been  held  to  have  arisen,   because  it  would  not  have  been 
within  the  limitation.    Then  why  should  not  the  power  of  the  parties  be 
as  ^eat  to  bar  Lady  HilTs  claim  on  the  estate^  as  the  subsequent 
limitations  afler  the  estate  tail  ?    Then  the  question  is  whether  this  has 
not  been  done,  by  having  reduced  Sir  Thomas  Brou^hion  to  a  mere 
tenant  for  life.     According  to  the  words^  Sir  Brian  Brottghton  or  his 
iwae  were  not  only  to  be  seised  of  the  estate,  but  were  to  come  to  the 
possession,  and  to  be  in  possession  of  the  immediate  use,  and  the  money 
was  to  be  raised  within  two  years  after.     If  a  power  of  jointuring  had 
been  given  to  Sir  Brian  Broughton  in  these  words,  the  recovery  would 
have  barred  it.     Dame  Rhoda*8  conveyance  to  Sir  Roxdand  Hill,  kept 
her  estate  alive.    If  the  settlor  had  meant  the  charge  to  take  place  if 
Sir  Brian  Broughton  came  to  it  quocunque  modo,  it  would  have  been 
easily  done  so  as  to  answer  that  intention ;  but  he  looked  to  Dame 
Modd's  estate  being  spent. 

Lord  Chancellor  during  the  argument,  and  at  the  close  of  it,  spoke  to  , 

the  following  effect :  —  The  question  is,  whether  he  did  not  come  into 
possession  within  the  limitations :  the  uses  of  the  recovery  springing 
from  his  estate,  can  he  take  them,  and  qualify  himself  as  not  being  in 
possession ;  if  the  estate  was  entirely  gone  by  the  concurrence  of  the 
party,  I  think  the  charge  would  accrue.  The  question  is,  whether  a 
stranger  can  be  deprived  of  .the  bounty  of  the  settlor,  by  the  act  of  the 
tenant  for  life,  and  tenant  in  tail.  The  case  from  Douglas  goes  upon 
much  larger  words.  The  charge  here  would  be  raisable  during  Lady 
Rhcda*B  life,  or  within  two  years.     The  only  question  is,  whether  a 

rraon  who  conveys  an  estate  is  not  to  be  considefed  a^  in  possession. 
there  had  been  a  forfeiture  or  a  surrender,  the  tenant  in  tail  would 
[•]  have  come  into  possession ;  his  coming  in  by  fine  and  recovery  is       [  *186  ] 
the  same  thing ;  the  tenant  for  life,  and  the  tenant  in  tail  joining  makes 
no  difference. 

The  charge  must  be  raised,  with  interest,  at  4/.  (3)  per  cent,  from  two 
years  after  the  death  of  Lady  Rhoda. 

(3)  **  At  4/.  lOs.  j>er  cent*  jfir  annum,  according  to  tlic  terms  of  the  deed  of  the  29th 
dSepi.  1780.'*     It.  L. 


Cooper  anainsl  Thornton. 


'to 


(Reg.  Lib.  1790.  A.  fol.  16.)  [rtde  &  C. 

antea,  96.  99.] 

A  N  appeal  from  the  decree  at  the  Rolls,  reported  ante,  p.  96.  where   A  legacy  given 
'*•  the  case  is  stated.  to  <'^.,  to  be 

Mx.  Mansfield,  Mr.  Selwyn,  and  Mr.  Cooke,  for  the  appellant,  argued,  divided  between 

his  family,*'  the  executor  pays  the  legacy  to  A.  it  is  well  paid  to  discharge  the  executor.  (1) 

(1)   Vide  the  report  on  the  former  hearing,  antea^  96. 99,  Sic.  witfi  th^  Editor's  notes; 
■pctially  Itobinaon  v.  TkkeU,  8  Ves.  142.  S.  P.     See  also  ;vr  M.  R.  in  X««  v.  Brown^ 

\  Vea.  sen. 
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that  his  Honor's  decree  wds  erroneous^  and  the  payment  to  the  fatheir 
was  a  bad  payment ;  no  trust  was  reposed  in  the  faUier  by  the  testator, 
who  intended  his  executor  to  divide  the  fund,  which  was  more  extensive 
in  its  objects  than  merely  the  father  and  his  children.     The  word  used 
h  family y  which  is  more  extensive  than  children ;  all  the  children  except 
Henrietta  were  adult,  as  to  them,  there  cannot  be  a  pretence  that  the 
payment  to  the  father  was  good ;  all  the  cases  agree  that  such  a  pay- 
ment is  bad,  Dagky  v.  Totferu  was  not  the  first  case  upon  the  subject, 
there  had  been  a  former  decision,  to  the  same  purpose,  in  Strictland  v. 
Hudson,  S  Ch.  Rep.  168.     The  decree  is  rightly  reported  in  Dagley  v. 
Tolfery^  it  is  agreeable  to  the  Register's  book.    Cunningham  v.  Harris^ 
in  the  Exchequer,  29th  June,  1786,  was  as  follows,   Robert  Harrison 
made  his  will  5th  May,  1768,  and  bequeathed  the  sum  of  100/.  to  the 
plaintiff,   Maria,  by  the  description  of  his  nephew's  daughter  Maria 
Harrison,  and  appointed  Christopher  Harrison  and  Richard  Harrison 
executors,  who  are  both  dead,  and  the  defendants  were  the  executors 
of  the  survivor.     The  executors  long  since  paid  the  legacy  to  the  father 
of  Maria  Cunningham,  (the  plaintiff)  she  being  an  infant  at  the  time  of 
the  death  of  the  testator,  and  the  father  executed  a  release  or  discharge 
of  the  legacy :  the  executors  admitted  assets  in  their  hands  sufficient  to 
answer  the  legacy,  if  t\\e  former  payment  was  not  good,  but  strongly  in- 
sisted upon  the  hardship  of  the  case,  more  particularly  as  the  plainUiT, 
Maria,  tpok  considerable  benefit  under  the  will  of  her  father ;  to  this  it 
was  ans]|rered,  that  the  payment  to  the  father  was  bad,  and  although  the 
plaintiff  Maria  took  benefit  [•]  under  her  father's  will,  yet  his  executrix 
had  wasted  the  assets,  and  that  benefit  would  not  prove  effectual,  and 
Uiat  freehold  and  copyhold  property  which  the  plaintiff  Maria  became 
entitled  to  upon  the  death  of  the  father,  did  not  accrue  to  her  by  his 
will,  but  by  settlement.     The  Court  expressed  great  reluctance  in 
establishing  the  demand  made  by  the  bill  for  this  legacy,  but  said,  the 
rule  was  now  firmly  settled,  that  a  legacy  to  an  infant  cannot  be  paid  to 
the  father,  and  they  decreed  that  the  defendants,  out  of  the  assets  of 
the  testator,  in  their  hands  pay  to  the  plaintiff,  the  legacy,  with  interest 
after  the  rate  of  4  per  cent,  and  the  plaintiff's  costs.     This  is  a  decisive 
judgment  on  the  subject.     In  the  present  case,  the  father  wa%  insdvent, 
and  the  money  seems  not  to  have  been  paid,  but  allowed  out  of  a  debt 
he  owed  to  the  testator..    His  Honor  relied  on  the  word  himself,  but 
there  can  be  nothing  stronger  in  theu'ord  himself  than  him,  and  if  it  had 
been  to  be  divided  between  him  SLna%i^amili/,  the  executor  must  have 
made  the  division.     But  if  the  bill  should  have  been  dismissed,  it  should- 
not,  in  so  doubtful  a  case,  have  been  with  costs ;  there  was  ambiguity 
enough  in  the  case  to  justify  the  filing  of  the  bill. 

Lord  Chancellor,  —  The  question  is,  whether  the  testator  meant  to' 
charge  the  executors  with  payment,  or  he  meant  to  discharge  them  upon 
payment  to  the  father. 

It  is  true,  that  where  the  gifl  is  generally  to  the  children,  it  is  a 
charge  on  the  executor.  (2)  It  is  a  difEculty  imposed  upon  him  to  have 
a  sum  of  money  to  pay  to  children. 

In  the  present  case,  I  can  understand  the  testator  no  other  way  than 
that  he  meant  to  discharge  the  executors ;  and  that  it  should  be  paid  to 
the  father,  to  divide  it  among  them.  (3) 

If  it  had  been  expressly  given  to  him  to  -divide  it  according  to  his 
discretion,  the  payment  to  him  would  be  a  good  pajrment. 

I  think  in  this  case  the  father  might  have  sued  for  this  legacy  in  the 


ti)   See  Davie*  v.  Auslen^  atUen,  178,  &c. 
(5)    Vide  Robinson  v.  TickeU,  S.  P.  8  Ves.  142. 
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JScdesiastical  Court,  and,  according  to  latd  determinations  (4),  -might  1790. 

have  brought  an  action.  (4)  v  j-   -^^ 

Decree  affirmed.  CoorEs. 

agamti 

(4)  jftlcint  T.  Hill  and  Hawka  t.  Saunders,  Cowp.  284. 289.  But  they  loere  afterwards  Thoamtoh. 
oter-ruled,  and  the  law  is  now  -settled  to  the  coiUrary,    Deeks  v.  Strutt,  5T.R.  690. 


[•]  LiNDOPP  against  Eboraix.  r  tjgg  i 

(Reg.  Lib.  1790.  B.  fol.  85.) 

jyiOMAS  EVETTSj  by  his  will,   devised,   and  bequeathed  unto  'Copyhold 

Thomas  FUher  and  Richard  Archer^  all  and  every  his  messuages,  «*■!«  iludl  noi 
cottages,  lands,  tenements,  hereditaments,  and  real  estates  whatsoever,  jj"""!^  general 
situate  and   being  within   the   parishes   of  Northend,    Knightcot,   and  ^heretibaiii 
Shotterv,  or  either  of  them,  in  the  county  of  fVarwicky  and  also  all  and  freehold  to 
every  his  messuages,   cottages,  lands,  tenements,   and  hereditaments,  satisfy  the 
situate  in  Sardon,  Shareshill,  PelsaU,  Essington^  or  Chislyn  Hay,  in  the  words,  (i) 
forest  of  Cannach,  in  the  county  of  Stamrdy  and  also  all  other  his  ^^!*^ji 
messuages,  cottages,  lands,  tenements,  anqnereditaments,  axw^al estate  tdbefiw^wl 
tohatsoever,  situate,  lying,  and  being  in  the  counties  of  Warwick  and  and  the  first 
Stafford,  or  elsewhere  within  the  kingdom  of  Great  Britain^  not  settled  devise  was  for 
m  jointure  upon  his  toife^  with  their  and  every  of  their  appurtenances,  payment  of 
in  trust  to  sell  and  dispose  of  the  same  to  pay  his  debts  and  legacies^  and  debts,  and  thco 
then  gave  his  personal  estate y  in  trusty  to  be  sold  for  the  same  purposes.  K^erdiild 
And  the  dear  surplus  of  the  produce  of  the  real  and  personal  estate^  otibi^wise  pro- 
after  debts  and  legacies  paid,  to  be  invested  in  government  security,  and  ^ided  for. 
the  interest  to  be  paid  to  his  wife,  for  life,  and  the  principal  to  his 
daughter  Anne^  and  the  issue  of  her  body,  if  she  attain  twenty-one,  and 
in  default,    to  his  son  Thomas  Evetts,  m  like  manner,  and  in  default 
over. 

The  testator  died,  leaving  Thomas  his  heir  at  law  and  customary 
heir,  (who  married  the  defendant  Mary,)  and  Anne^  the  plaintiff  in  the 
revived  bill,  who  claimed  a  small  copyhold  in  Pelsall,  of  about  7/.  a-year, 
under  the  will,  having  attained  ^wenty-one. 

Tlie  defendant  Mary,  the  widow  of  Thomas  Evetts,  the  deceased  son 
of  the  testator,  claimed  it  under  a  settlement  made  upon  her  marriage 
for  her  life,  with  a  power  of  disposing  of  it,  given  by  the  settlement,  in 
default  whereof  it  was  limited  to  the  right  heirs  of  her  husband. 

It  was  charged  in  the  bill,  and  admitted  by  the  answer  of  Mary,  that 
in  1722,  this  copyhold  was  purchased  by  Thomas  Evetts  the  grandfather 
of  the  testator,  and  surrendered  to  him  in  [*]  fee,  and  he  was  duly  ad-  |^  •ISQ  ] 
mitted;  that  from  him  it  descended  upon  Barlow  Evetts  his  son  and 
heir,  who  was  never  admitted,  and  from  him  upon  Thomasy  the  testator, 
as  his  son  and  heir  at  law,  and  he  xvas  never  admitted ;  that  Thomas 
made  the  devise  before  stated,  and  had  freehold  estate  situated  in 
Pelshall.  Thomas  had  lately  discovered  it  was  copyhold,  had  been  ad- 
,   mitted,  and  had  surrendered  to  the  uses  of  the  settlement. 

(1)  Vide  Judd  v.  Pratty  15  Ves.  390,  394,  &c.,  Church  v.  Mundy,  12  Ves.  426,  &c.; 
but  more  especially  on  the  appeal  before  Lord  Eldon  C.  15  Ves.  396,  &c.,  which  com- 
prehends most  of  the  material  reference  See  particularly  Chapman  v.  Hartt  1  Ves. 
271,  &C,,  Byas  v.  Byast  2  Ves.  164.,  Supplement  to  Vesey,  138.  315,  &c,  and  ScriTen 
on  Copyholds,  134,  135,  \3^,  &c.,  161.  162,  &c. 

The 


LiKOorp 

againtt 


Cases  Aroued  and  Detkrmimed 

The  bill  prayed,  that  the  copyhold  might  be  decreed  to  ptoi  by  th^ 
wiJl. 

Mr.  Solicitor  General^  and  Mr.  Simeoriy  for  the  plaintiflT.  The  only 
question  is,  whether  this  copyhold  estate  would  pass,  in  equity,  for  the 
payment  of  debts,  and  for  tne  purpose  of  giving  it  to  Anuy  the  younger 
child.  There  is  not  a  doubt  of  the  testator's  intention,  and  that  he 
thought  it  was  a  freehold  estate,  and  meant  to  pass  it.  And  it  is  strictly 
within  the  rule  for  supplying  surrenders,  being  for  the  payment  of  debts, 
and  for  a  younger  child.  Notwithstanding  the  general  rule,  that  copy- 
holds shall  not  pass  unless  expressly  named  or  described,  the  Court  will 
consider  them  as  passing  where  they  are  necessarily  implied  even  by 
the  words  lands,  tenements,  and  hereditaments.  Drake  v.  Robinson^ 
1  Wms.  443.  Hasleooood  v.  PopCy  8  Wms.  823.  Mallabar  v.  MaUabar^ 
Ca.  temp.  Talb.  79. 

Lord  Chancellor  (without  hearing  the  other  side)  held  thai  it  did  not 
pass,  for  although  where  the  copyhold  is  necessary  to  pay  debts  (2),  it  h 
field  equivalent  to  a  description  of  it,  yet  here  it  not  being  necessary  for 
that  purpose,  it  should  not  pass  for  the  further  purpose  of  going  to  the 
younger  child ;  the  Court  had  only  held  that,  where  the  child  was  un- 
provided for,  not  where  the  question  was  as  to  the  more  or  less  of  the 
provision^  to  which  the  intention  could  never  be  held  to  apply* 


(S)  It  appmn  evident  that  Mr.  £tovm  reported  this  judgment  moii  ifuiceurately  from 
»  note  shown  hun  by  Mr.  Cox.  As  Lord  Eidtin  C.  has  observed  Mr,  Brown*«  rejiort  of 
His  ^  not  very  inielUjifibUt**  and  Mr.  Cox  has  favoured  the  Editor  with  tite  correct  note  in 
qfuestion,  it  is  most  aatiracfory  to  insert  it. 

'*  The  Lord  C^fUellor  (without  hearing  th«  #ther  side)  held  that  if  did  not  piss;  far 
^  although  where  the  copyhold  is  necertsary  to  pay  debts,  such  necessity  is  held  equiva- 
«  lent  to  a  desoriptioii  of  it,  (which  was  rather  a  stretch  originaUy),  yet  here  it  not  being 
**  necessary  for  that  purpose,  it  should  POt  pass  for  the  further  purpose  of  going  fo  the 
*'  younger  child :  the  Court  had  never  extended  this  rule  to  a  case  where  the  question  is, 
*'  whether  the  wife  nttd  child  shall  have  more  or  \eai ;  for  it  is  very  difficult  to  find  siif- 
*'  flcient  evidence  in  such  a  case  to  amount  to  a  declaration  plain,  that  the  testator 
**  meant  the  copyhold  to  pass."     From  Mr.  Cox*s  MS.  notes. 

The  Editor  subjoins  also  another  note  of  Lord  T/mrlow*»  judfgmeiii,  witli  which  he  has 
been  favoured  by  Sir  John  Simeon^  who  was  of  counsel  in  the  cause :  — 

<*  Lord  Thiurlow  C.  (without  hearing  the  other  side)  decided  the  copyhold  did  not 
"  pass  upon  the  ordinary  rule,  that  t^  words  were  daosfied  by  the  freehold  lands  in 
**  JPeUhaU,  That  it  was  not  necessary  to  pass  to  pay  debts,  and  that  the  Court  had 
'*  strained  in  that  case;  fbr  that  they  had  construed  the  intention  at  the  time  of  making 
**  the  will,  by  the  situation  of  the  testator*s  affairs  and  debts  at  his  death,  which  might 
*'  be  all  incurred  af^er  making  his  will,  byt  that  that  was  settled.  That  there  was  no 
'<  room  for  straining  him  to  pre  a  younger  child  a  little  more  than  she  would  otherwise 
"  take,  and  that  ibe  heir  had  a  right  to  what  was  not  well  given  from  him.** 

llio  observations  of  Ldrd  £/cfan,  above  alluded  to,  are  in  Judd  t.  Prtat,  15  Ves.  ^94.^ 
and  are  as  fbUowv :  •—  . 

**  The  case  of  Byas  v.  £uas  is  a  strong  authority  upon  the  point ;  which  case,  as  I  find 
"  by  my  own  note,  was  rdied  on  by  Lord  ThuHow  in  Lindojtjt  v.  Eborall;  Iiolding,  that 
'*  the  general  words  in  that  will  did  not  pass  the  copyhold  e&tate ;  and  though  the  judg- 
**«  ment,  as  it  appears  in  the  report  of  that  case,  is  not  very  intelligible,  it  is  sufficient  tcr 

recall  the  meaning  of  Loni  Thuthw  to  the  mindsi  of  those  who  heard  him.    Hi» 

meaning  was,  that  vthere  a  testator  intends  to  provide  for  his  child,  the  Couft  cannot 

determine  whether  the  provision  shall  be  large  or  small,  more  or  less ;  but  can  only 
"  say  that  be  does  intend  a  provision  for  that  child.  If,  therefore,  there  is  a  freehold 
'*  estate,  that  will  answer  the  purpose  of  a  provision ;  the  Court  has  no  means  of  ascer- 
*«  taining  that  he  intended  a  larger  provision:  but  where  the  Court  regards  a  testator, 
**  as  proposing  that  liis  debu  shall  be  paid^  the  amount  of  the  debts  must  aaeertsiA  the 
**  value  to  be  applied  to  tliat  purpose,  and  if  the  debts  cannot  be  discharged  by  the  free- 
**  hold  estate,  the  Court  draws  the  inference,,  that  the  testator  meant  to  provide  a  fund 
**  which  would  be  sufficient  to  answer  that,  his  purpose.  In  the  one  case,  the  parent  in- 
'■  tending  to  make  a  provision  for  his  child,  if  that  b  done  by  the  Appropriation  of  a 
"  freehold  estate,  the  extent  of  ihe  provision  being  undefined,  there  is  no  reason  for  in- 
"  creasing  it  by  the  addition  of  copyhold  estate:  in  the  other,  the  testator  meaoinf^all 
**  his  debts  shall  be  paid,  must  be  considered  as  intending  (o  provide  a  fund  su^dent  to 
'*'  answer  that,  Ills  purpose  and  iuiention.*' 
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iM  THE  Court  of  Chancery.  I.9Q 

1790. 
[•]  Houou  against  Williams.  C  *'90  ] 

(Reg.  Lib.  1790.  A.  fol. 61.)  Lincoin's Inn 

IlaU,lltbDec. 

THE  bill  was  filed  to  set  aside  certain  securities  obtained  by  the  Where  parties 
defendant,  from  the  plaintiff.  go  before  the 

The  general  nature  of  the  case  was,  that  the  plaintiff  was  a  young  man  ^^^c^^  * 
in  expectation  of  a  large  property  which  was  in  this  Court,  and  having  „„,(  reoeiTe 
occasion  for  money,  applied  to  the  defendant,  who  is  a  taylor,  to  help  intendgatoriet 
him  to  it ;  that  on  such  application,  the  defendant  sold  to  the  plaintiff,  ^rom  both, 
at  different  times,  horses  and  cattle,  at  very  extravagant  prices,  which  J**^®'^^"^ 
the  plaintiff  had  turned  into  money,  at  a  great  loss.     For  these  articles,  ^"^gone^to^ 
the  plaintiff  had  entered  into  bonds,  and  warrants  of  attorney  to  confess  any  proof  in 
judgment  to  the  defendant.    The  bill  charged,  that  the  horses  and  cattle,  the  former 
Jjrc-  sold,  were  sold  at  prices  far  beyond  their  real  value,  and  stated  the  stog«  of  the 
loss   sustained  by  each  particular  sale :    and  the  plaintiff  had  given  <»»»•( 0 
evidence  of  this,  but  the  defendant  had  entered  into  no  proof  as  to  it. 

Mr.  Justice  Buller,  sitting  for  Lord  Chancellor,  had  made  a  decree, 
that  the  Master  should  take  an  account  of  what  the  horses  and  cattle 
were  really  worth  at  the  time  of  the  respective  sales,  and  that  the  bonds 
and  warrants  of  attorney  should  stand  as  a  security  only  for  what  the 
Master  should  find  them  really  worth. 

When  the  parties  went  before  the  Master  upon  this  reference,  the 
defendant  offered  to  exhibit  interrogatories,  for  the  examination  of 
ritnesses  to  prove  the  real  value  of  the  horses  and  cattle  at  the  time 
irhen  they  were  sold,  but  the  Master  refused  to  receive  them,  on  the 
pound  that  the  point  had  been  expressly  put  in  issue  in  the  cause,  and 
he  defendant  might,  therefore,  have  exammed  witnesses  to  this  point  in 
lie  cause. 

It  was  moved  on  the  part  of  the  defendant,  that  the  Master  might  be 
lirected  to  receive  these  interrogatories ;  and 

Lord  Chancellor  said,  he  could  not  conceive  how  the  Master  could 
loubt  about  it  (2) ;  for  the  decree  implied  that  the  Master  was  to  receive 
evidence  as  to  the  value:  and  directed  the  Master  to  receive  the 
Interrogatories.  (2) 

n)  Vide  the  next  note,  and  S.  P.  Smith  v.  Althus,  before  Lord  Eltlon  C.  1 1  Ves.564.» 
EBd  see  Sandfbrd  ▼.  Fault  postea,  370. 

(2)  The  order  was,  that  '*  the  Master  should  certify  on  what  ground  he  refined  to  admit 
be  interrogatories;**  and  the  benefit  of  the  notice  was  sared  until  after  the  Matter  had 
oade  his  certificate,     li.  L. 

,     [•191] 

Lmcoln*s  Inn 
HaU,  29th  Dec. 

^"^Ea parte  Warder  in  the  Matter  of  Whitmides,  a  Bankrupt.  c^e,^RL. 

149.  (6th  ed.) 

T^HE  petitioner  had  arrested  the  bankrupt  before  the 'commission,  and  Arresting  the 

-^    charged  him  in  e&ecution  after  the  commission  (1) ;  he  never  proved  bankrupt  be- 

iii  debt  under  the  commission :  the  bankrupt  obtained  his  certificate*  ^?"  commis- 

and  «on»*nd  keep- 
ing him  in  exe- 
cution after  an  election.  (2) 

(I)  The  bankrupt  bad  been  cbai^ged  in  execution  by  the  atS^ni  of  the  petitioner,  hm 
icing  abroad.     Vidt  Cooke,  B.  L.  149. 
(S)  S.  P.  Expmrie  Cator,  potteof  ^16.    If,  however,  a  bflnkfttpl  MKraiideni  merely  in 
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£x  part& 
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and  the  petitioner  then  applied  to  the  commissioners  to  prove  the  debt; 
which  they  refused,  on  the  ground  that  the  debt  was  discharged,  by  the 
creditor  having  kept  the  bankrupt  in  execution,  and  elected  that  remedy, 
without  attemping  to  prove  the  aebt  under  the  commission. 

The  petition  prayed  to  be  admitted  to  prove  this  debt. 

And  Mr.  Cooke,  in  support  of  the  petition,  mentioned  BlumfiM's  case 
in  5  Rep.  to  show  that  where  an  execution,  by  ca.  sa.  was  defeated  bj 
the  act  of  God,  or  of  the  law,  the  debt  was  not  satisfied  by  that  execu- 
tion ;  and  argued  it  was  defeated  here,  by  the  act  of  the  law. 

But  Lord  Chancellor  said  the  creditor  not  having  proved  his  debt 
under  the  cpmmission  (in  which  case  he  might  have  oeen  put  to  his 
election)  had  elected  to  take  his  remedy  at  law,  and  must  take  the  con- 
sequences of  it:  and 

Dismissed  the  petition. 

discharge  of  his  boil,  and  is  not  charged  in  executi<m,  the  party  will  not  be  held  to  have 
made  an  election.  Ex  parte  CundaU,  6  Ves.  44^.,  Eg  parte  Arundel  18  Ves.  23!.,  and 
1  Rose,  B.  L.  143.,  from  which  it  appears  that  the  sUtute  49  Geo,  J.  c.  121.  §  14.  does 
not  apply  to  conclude  a  person  in  f  uch  a  case. 


<  •         t:  ■ 

tJncoiii*9  Inn. 
ffaU,  Mtb  Deo. 

TtikdBtal 
«fWr  Tami. 

After  an  ordOT 
towpmllhm 
causey  the 
pkintiffhea 
a  whole  term 
and  [or  (1)] 
to 


before  the  bill 
can  bedis- 
miifd. 


Mangleman  against  Prosser.  (I) 

l^R.  Emli/n  moved  to  dismiss  the  bill  with  costs,  upon  the  groond 
^^'^  that,  on  a  former  motion  for  the  same  purpose,  on  the  eleventh  of 
last  month,  there  had  been  an  order  to  speed  the  cause,  and  no  pro- 
ceeding had  been  had  since.  He  insisted  that  by  the  coarse  of  the 
Court  there  must  be  a  proceeding  within  one  month. 

But  Lord  Chancellor  having  consulted  the  Register,  and  the  gentlemen 
best  acquainted  with  the  practice  of  the  Court,  who  [*]  agreed  that  the 
plaintiff  after  such  order,  had  a  whole  term  and  [or]  (2)  vacation  to  pra* 
ceed  in,  before  the  bill  should  be  dismissed. 

Refused  the  motion. 


(1)  It  is  to  be  lamented  that  Mr.  BnywrCs  erroneous  report  of  this  case 
much  confusion  in  the  practice  for  a  very  long  space  of  time ;  see  the  report  of  FmMa^  v. 
Woodt  1  Ves.  &  Beames,  499.  It  is,  however,  remarkable  that  the  word  ^or]  now  in- 
troduced in  the  above  marginal  note  it  from  the  pen  of  Mr,  Broumhimte^  in  his  oorrectiosa 
for  a  new  edition ;  but  even  that  (much  as  it  varies  the  original  proposiiion)  ia  ioconect 
The  £ditor  yn\l  soon  advert  to  the  fact  of  Mr.  Brovm*$  having  actually  mis-^attd  the 
nature  of  the  principal  case;  but  it  is  most  im]»ortant  to  premise,  it  now  seems  settled,  that 
the  party  is  not  entitled  to  a  vactuiofi  as  well  as  a  term.  See  Wilson  v.  Timpson,  S  Madd. 
Rep.  I  £3,  124.  correcting  the  report  of  jFemi^ay  v.  Wood,  1  Ves.  &  Beames,  499.,  and 
see  the  cases  in  the  notes,  2  Madd.  Rep.  123,  124. 

It  appears  from  R.  L.  that  the  motion'beforc  the  Court  upon  the  above  occasion  was  fuite 
o/'a  different  nature,  TTie  plaintiff,  having  in  the  previous  T'n'nt^j^  vacation  been  ordered 
to  speed  his  cause,  aftenJeards  obtained  an  order  to  amend  his  bill,  which  the  .defendant 
moved  to  discharge  soon  afterwards :  the  Couit,  upon  tliis,  ordered  the  plaintiff  to  go  to 
commission  in  that  vacation,  to  procure  publication  to  pass  as  of  Michaelmas  Term,  end 
to  set  down  his  cause  for  hearing  in  the  Hilary  Term  then  next;  or  in  default,  &c.  (R.  L.^ 
1789.  B.  fol.  502.)  It  was  in  this  state  of  the  proceedings  the  matter  in  question  came  on; 
and,  instead  of  being  as  reported  by  Mr.  Brown,  the  fact  Mas  that  the  defendant  failed  in 
bis  motion  to  dismiss,  because  it  wets  jtremature  from  its  being  made  before  Hilary  Ihrmt 
the  jdaintif  liaving  that  whole  term  for  setting  down  his  cause  under  the  order  above  alluded 
to.  In  tiie  next  Hilary  Term  the  plaintiff  applying  for  an  extension  of  the  time  to  tK 
down  his  cause,  his  motion  was  dismissed  with  costs.  R.  L.  1790.  B.fol.  14S.  The 
Editor  has  been  under  particular  obligations  to  "Mr,  Crofts  and  Mr.  Walker  (two  of  as 
able  and  experienced  registrars  as  ever  sat  in  the  Court  of  Chancery)  for  directing  hi& 
researches  in  this  matter,  and  for  much  useful  information  on  the  sutrject.  i 

(2)  From  Mr..i7rotim'&  bwii  MjS.  correction  in  his  pwn  copy,  now  before  the  Editor. 
See  tiie  preceding  note. 


IS  THE   CoUBT  OF   CHANCERY* 


Ba ugh  against  Reed.  ( I )  [ vide  s.  C. 

1V««.257.  (I)] 

(Reg.  Lib.  1790.  A.  fol.  233.)  UncdfCt  Inn 

T^HE  testator  James  Reed,  the  elder,  had  six  children,  James,  Sarah,   A  portion  given 
-■•    Mary,  William,  Thomas,  and  Charlotte,  who  were  entitled  under  "jSii  * '^fSIT^* 
the  will  of  their  grandfather  JViliiam  Martin,  upon  their  attaining  their  smigf^on  of 
respective  ages  of  twenty-three  years,  to  two  sums  of  5000/.  each,  making  i^^  where  it  is 
10,000/.  which  had  been  paid  into  the  bank,  in  conseauence  of  an  order  expressly  given 
of  this  Court,  and  laid  out  in  the  purchase  of  11,315/.  8*.  W.  three  per  in  satisfaction 
cent,   bank   annuities,   which   being   divided   into  six   parts,   came   to  o|*f  different 
1885/.  18*.  and  a  fraction  of  a  penny  each  ;  and  such  of  the  children  as  ^h^'j^ 
had  attained  their  ages  of  twenty-three  before  the  testator  made  his  will,  g^y^Q  |^^ 
vizm  James,  Sarah  (now  Jones),  and  Mart/  (late  Fydell,  deceased),  had  solutely,  and 
applied  for  their  shares,  which  had  been  tranferred  to  them ;  and  James  ^^  legacies 
Reed,  (the  eldest  son)  transferred  his  sixth,  4th  September,  1788,  to  the  »nd»«nM- 
testator  his  father ;  Sarah  (the  eldest  daughter),  on  the  8th  of  February,  ***'J'°** 
1784,  executed  a  power  to  the  house  of  Escot  Reed  and  Co.  for  trans-  ^SJ^L?" 
ferring  her  sixth  of^  the  said  stock ;  (but  the  same  was  a  general  power  ^^^^^  {^ 
to  accept,  receive  dividends,  and  transfer,  not  naming  to  whom.)     The  a  claim  aii- 
daughter  Mary,  and  her  husband,  Richard  Fy dell,  by  their  marriage  «ndi^ unless' 
articles,  dated  24th  March,  1784,  covenanted  that  her  sixth  should  d*«riyex-     ^ 
become  the  property  of  her  father ;  and,  29th  April  following,  it  was  ^"^"ji^^^ 
tranferred  into  his  name.    JViliiam  Reed,  the  next  son,  4th  August  1784,  t^J"         *'^ 
transferred  his  sixth  into  the  name  of  his  father.  On  the  30th  l/w/y  1784,  y^^^^^J^^t^ 
the  testator  made  his  will,  (being  then  possessed  of  32,771/.  i6s.2d.  bank  adiffieuhyin 
three  per  cents.)  and  thereby  gave  to  his  son  the  defendant  James  Reed,  diBoovering  the 
defendants   Elton  and  Dyson,  and  his  son  defendant   Thomas  Reed,  testBior*siDcan- 
8114/.  Is.  lid,  three  percent,  consolidated  bank  annuities,  part  of  his  ingj-tiie costs 
capital  therein,  in  trust  to  pay  the  dividends  to  his  son  WtUiam  Reed,  for  S^^JJ^l"* 
life,  and  afler  his  decease  to  divide  the  principal  among  his  children  of 
^rand-children,  8^c.  and  he  gave  to  the  same  trustees  three  like  sums  of 
^ll'l/.  Is.  lid.  in  the  same  stock,  other  part  of  the  said  capital  therein, 
in  trust  for  his  son  [*]  Thomas,  and  his  dauerhters  Sarah  and  Charlotte,      {*]93  ^ 
and  their  respective  children  and  grand-children ;  and  he  gave  to  the 
same  trustees  3103/.  9^.  of  the  said  fund,  other  part  of  his  capital  there- 
in, for  his  daughter  Mary  Fydell,  (to  whom  he  declared  he  had  already 
^iven  a  fortune,)  and  her  children  and  grand-children;  and  gave  the 
vesidue  to  his  son  James  Reed,  whom  he  appointed  executor. 

After  the  making  of  the  will,  on  the  1st  September,  1785,  (the  testator, 
being  then  possessed  of  34,657/.  14^.  2d.  bank  three  per  cent,  annuitiels) 
plaintiff  Charlotte  intermarried  with  plaintiff  Isaac  Baugh,  and  by  their 
carriage  settlement,  plaintiff  Isaac  Baugh,  in  consideration  of  50001*  in 
bank  three  per  cent,  consolidated  annuities,  which  were  to  be  accepted 
by  him  as  the  portion  of  Charlotte  his  wife,  and  in  satisfaction  of  her 
contingent  right  to  the  legacy  given  by  her  grandfather's  will,  covenanted 
within  one  month  after  she  should  attain  her  age  of  twenty-three  years, 
to  release  her  share  of  the  said  legacy  to  her  father. 

-  (1)  The  report  in  I  Ves.  jun.  ^7.  is  very  full,  andnmch  preferable. 

{2)  Upon  the  point  of  satisfaction,  or  otherwise,  see  Bickman  v.  Morgan,  antea,  1  vol. 
65,  Aec,  &  2  vol.  394,  &c.  Moulin  v.  Moulton,  antea,  1  vol.  82.  Uaynet  v.  A/tco» 
aWrf.  129,  &c  AUorney-General  v.  Hind,  ibid.  170,  &c.  Peacock  v.  Falconer,  ibid.  295. 
Warren  v.  Ifarren,  ibid.  305,  &c.  Grave  ^  Salisbury  j-  Holmes  v.  Ij[olines,  ibid,  425.  SS5^ 
JRrkman  y.  Xirhnant  antea,  2  voL  95.  Elbstm  v.  Cookton,  ibid,  397.  Debeue  v.  Mamn, 
ibid.  165.  519.  Powel  r.  Cleaver,  ibid.  499..  and  Hanbury  v.  Hanbury,  ibid.  352.  589. 
vrith  the  Editor*^  notes  to  each  of  those  cases. 

Tlie 


193  Cases  Argukd  and  Determined 

1790.  The  bill  was  filed  for  the  plaintifi^s  legacy,  (2^ 

And  two  points  arose,  Ist.  A  question  whether  the  portion  given  to 
the  plaintiff  Charlotte  Baugh  was,  pro  taiUo  an  ademption  or  a  satisfac- 
tion for  her  legacy  under  her  father's  will  ?  2.  The  other,  whether  the 
1885/.  18^.  which  continued  to  stand  in  Mrs»«/one«'s  name»  was  her  pro- 
perty or  the  property  of  the  father  ? 

As  to  this  latter  point,  a  sreat  deal  of  evidence  was  read ;  particularly 
that  of  James  Reed  the  brother,  who  swore,  that  the  power  of  attorney 
was  given  for  the  purpose  of  a  transfer  to  the  father,  which  had  not  been 
made  by  mistake,  but  he  had  received  the  interest  till  his  father's  death, 
and  carried  it  to  his  account.  On  the  contrary,  evidence  was  read  in 
support  of  the  answer,  that  at  the  time  she  executed  the  power  of  at- 
torney, she  was  very  ill,  and  scarcely  knew  what  she  did,  and  that  she 
received  no  consideration  for  it.  If  this  1885/.  18«.  was  included  in  the 
father's  stock,  it  was  sufficient  to  pay  the  specific  legacies,  and  to 
leave  a  surplus;  if  not,  the  consequence  was,  that  there  would  be  a 
deficiency. 

Mr.  Solicitor  General  and  Mr.  King^   for  the  plaintifis.     The  first 
C  *194  3      Question  is,  whether  the  50001.  portion  is,  j^ro  iantOf  a  satisfaction  [*]for 
the  8000/.  legacy  or  not ;  we  contend  that  it  cannot  be  so  considered. 
Where  a  parent  gives  a  portion,  after  a  legacy,  it  must  be  admitted  that 
it  is,  in  general,  to  be  considered  as  a  satisfaction  of  the  legacy ;  but  it  is 
not  so  where  the  parent  expressly  points  out  for  what  it  shall  be  a 
satisfaction ;  that  is  done  here,  for  it  is  taken,  by  the  settlement,  in 
satisfaction  for  the  1800/.  to  which  she  was  entitled  under  th^  will  of  her 
grandfather.     Without  the  settlement,  she  would  have  been  entitled  to 
the  8000/.  legacy,  and  the  1800/. ;  but  this  last  is  exptessly  satisfied  by  - 
the  portion.     Then  the  question  is,  whether  tlie  portion  which  is  granted 
absolutely,  by  the  father  as  his  own  money,  and  without  any  limitations, 
shall  also  be  as  a  satisfaction  for  the  legacy  which  is  given  to  Mrs.  Baugh 
for  life,  and  then  to  her  children  or  grandchildren. 

With  respect  to  the  other  point,  it  is  our  client's  interest  to  contend 
that  the  share  intended  to  be  tranferred  by  Sarah  ough(  to  be  considered 
as  part  of  the  father's  personal  estate.  The  fund  will  not  be  sufficient 
to  pay  the  specific  legacies,  unless  this  is  considered  as  part;  the 
eviaence  all  tends  to  shew  the  father  considered  it  so ;  all  the  other 
children  as  they  attained  twenty-three,  had  tranferred  their  shares  to  th& 
father,  who  certainly  thought  that  this  share  had  been  transferred,  as  it  was 
commonly  supposed  in  the  family  to  have  been ;  Mr.  and  Mrs.  Jones 
most  therefore  elect  between  this  sum  and  her  legacy. 

The  Reporter  did  not  hear  the  argument  for  the  defendant. 
Lord  CnanceUor,  this  day,  gave  judgment.  He  said  the  portion  could 
no  more  be  considered  an  ademption  of  the  legacy,  than  a  satisfaction ; 
as  to  the  question  of  election,  he  thought  the  evidence  was  not  satisfac' 
tory  to  drive  Mr.  and  Mrs.  JoTies  to  an  election.  He  thought  it  not 
sufficient  to  enable  him  to  pronounce  that  the  testator  did  not  mean  she 
should  have  both  the  legacy  and  the  1800/. 

Therefore  the  plaintiffs  Baugh  and  his  wife  must  have  the  8000/.  and 
a  fraction,  given  by  the  will,  notwithstanding  the  advancement  of  the 
5000/.  on  the  mamage  ;  and  there  being  a  deficiency,  the  Master  roust 

(S)  Seethe  report,  I  Ves.  jun.  258.»  from  whence  it  appears  tbat,  after  a  decree  for  the 
utnal  accounts,  the  Master  had  reported  against  the  cUum  of  the  defendant  Jones^  To 
that  report  exceptions  were  taken ;  which  now  came  on,  with  the  cause,  on  further  direc- 
tMos:  a  question  also  arising  upon  the  Master's  admission  of  parol  eridenccw  See  Mr.. 
Fcsry's  report,  ptxmim. 


IN  THE  Court, OF  CHAVcimY. 

make  an  apportionment,  and  the  apportionment,  when  made,  must  be(S) 
paid  to  the  trustees,  to  the  [*]  uses  of  the  will ;  and  Mr.  and  Mrs.  JontB 
must  retain  the  1800/.  and  also  have  their  apportionment  of  the  legacy. 

And  this  being  the  common  case  of  a  legatee  bringing  a  bill  for  a 
legacy,  and  the  difficulty  arising  upon  the  testator's  meanmg,  under  all 
the  circumstances  of  the  case,  the  costs  must  come  out  of  the  fund. 

(3)  "  Carried  over  by  the  Accountant' Ge7%ertU  to  Uieir  account,  in  trust  ia  the  aaiae, 
**  upon  the  trusts,  aud  subject  to  the  contingencies  in  the  said  testator's  will  mentioned 
'*  concerning  the  same/*  &c.     H.  L. 


Bauor. 

agcdntt 

Rkkii. 

[  •IQS  ] 


DiMMOcH  [Dymock]  against  Atkinson. 

(Reg.  Lib.  1790.  A.  fol.31.  b.) 

T^HIS  was  a  petition,  by  the  husband,  to  have  part  of  his  wife's  fortune, 
^    whicii  was  in  this  Court,  paid  to  him. 

It  appeared  that  the  husband  was  by  trade  a  glover,  and  had  six 
children  by  his  wife,  who  was  in  court,  and  consented. 

And  although  it  was  strongly  opposed  by  Mr.  Ltoj/d,  for  the  trustees 
in  the  marriage  settlement  (2),  yet,  the  wife  persisting,  afler  a  long  ex- 
amination, in  her  consent,  tne  Lord  Chancellory  after  taking  till  the  next 
morning  to  consider  of  it,  made  the  order. 

( 1 )  There  was  formerly  much  inconsistency  in  the  decisions  on  this  subject,  which  the 
Editor  has  noticed  in  his  Supplement  to  Vesey,  sen.  p.  458.  The  existing  practice,  how- 
ever, is  as  above,  and  agreeably  to  the  decision  of  Wiilats  v.  Cay^  2  Atk.  67.  contra  to  Lord 
/fardu'ici(-<;*s  determination  in  Exjtarte  Higham,  S  Yes.  579.  Vide  per  M.  R.  in  WrigJa  v. 
Ratter,  2  Ves.  jun.  677.,  and;>i?r  Lord  Eldon  C.  in  Murray  v.  Lord  Etibank,  10  Ves.  88. 

(2)  The  reporter  was  mistaken.  No  settlement  find  been  made  on  the  wifcy  and  she  de- 
4;iined  having  any.     R.  L. 


Lincoln  s  Tnn 
JTaU,  17th, 
IStb,  Z^ec. 

Where  a  mar- 
ried woman 
will  oonient 
to  have  part  of 
her  fortune  (io 
court)  paid  to 
her  husband, 
it  most  be 
so.  (I) 


Campart  against  Campart. 


(Reg.  Lib.  1790.  A.  fol.  93.) 


A  PETITION  by  a  female  infant  of  the  age  of  eighteen,  who  was 
*^  executrix  of  the  will  of  her  sister  [late  a  co-plaintiff  with  her]  who 
had  attained  twenty-one ;  (which  will  the  petitioner  had  prored)  staling, 
the  will  of  Francis  Campart  the  father,  whereby  the  residue  of  his  per- 
sonal estate  was  given  to  the  petitioner  and  her  deceased  sister,  in  equal 
shares,  at  their  respective  ages  of  twenty-one  years ;  and  praying  that 
her  sister's  slvure  of  the  property,  which  had  been  paid  into  Court,  might 
be  paid  to  her  as  executrix :  but  the  petition  did  not  state  that  there 
were  any  debts,  or  any  particular  call  for  the  fund. 

A  former  petition  to  the  same  effect,  had  been  presented  to  the 
Master  of  the  Rolls,  who  had  refused  to  order  the  payment  [*]  of  the 

(1)  The  inconveniences  in  such  cases  were  greatly  felt  in  Ex  parte  Sergbon,  4  Ves.  147i 
141.,  and  produoad  the  provisions  in  the  6th  and  7th  seetiona  of  the  act  of  the  98  Gea.  3. 
c.  87*  Whereby,  in  the  case  of  an  infant  sole  executor,  administration  with  the  will  annexedf 
sM&  ^  granted  to  the  guardian,  duranti  minori  <etate»     See  Mr.  Vesey'g  note,  ibid,  149. 

1 1  money 


Xtneoln*afn#, 

HqU,  latbDfc. 

TIm  Court  wilt 
not  direct 
mwy  tobt 
paid  oat  to  na 
infant-exe- 
oiitriz(l},  but ' 
will  refer  it  to 
the  Master 
to  enquire 
whether  there 
•many  dflbta 
or  Ifflifiei, 
andtecoo- 
liderof  a 
maintenance. 


CAMrAKT 

agaitut 
Caxpaat* 


Cas£8  Argued  akd  D£t£rmincd 

money,  but  referred  it  to  the  Master  to  eaquire  whether  there  were  luaf 
debts  or  legacies  to  be  paid.  Upon  which  the  present  petition  wafr  pre- 
sented to  the  Lord  Chancellor ;  and  coming  on  to  be  heard  this  day, 

Mr.  Mitford  in  support  of  the  petition,  said,  that  the  petitioner*  not^ 
withstanding  her  infancy,  might  be  plaintiff  at  law  for  all  the  rights  of 
her  sister,  although  he  apprehended  that  she  could  not  be  guilty  of  a 
devastavit  before  twenty-one ;  that  therefore  he  apprehended  that  she  was 
entitled  to  have  a  fund  in  this  court  paid  out.  That,  if  there  were  any 
debts  or  legacies  to  be  paid,  the  Court  would  order  it  to  be  paid  out. 

Lord  Chancellor  doubted  whether,  even  in  that  case,  he  could  order  it 
to  be  paid ;  but  said  that  the  infant  was  entitled  to  the  same  protection 
with  respect  to  this  property  as  any  other  :  he,  -  therefore,  confirmed  his 
Honor's  reference,  with  the  addition  of  the  Master  considering  of  a 
proper  maintenance  for  the  infant. 


Zimeotm^i  Itm 

MaU,l90kJan. 

1791. 


•wild  and  ra- 
Icaw  toabOl  to 


open  an 
count. 
[Ordered  to 
eland  for  an 
juifwer  with 
liberty  to  ex- 
fiq)t.(l)] 


Burton  against  Ellington. 

(Reg.  Lib.  1790.  A.  fol.  93.  entered  Burton  v.  Petire.) 

n  ILL  to  open  an  account  for  fraud,  setting  out  particular  instances  of 
^^  error  and  fraud  in  the  account.  The  bill  stated  that  there  had  been 
a  reference  and  award,  but  charged  that  there  would  not  have  been 
such  an  award,  if  papers  had  been  produced  which  were  with-held  by  the 
defendant. 

To  this  bill,  the  defendant  pleaded  the  award  (2) ;  and  the  plea  also* 
stated  a  release  of  the  matters  contained  in  the  bill. 

Lord  CAflnctf//or  over-ruled  the  plea.  (1) 

(I)  There  was  an  egregious  miittake'in  the  former  editions,  in  stating  the  plea  wk. 
allowed;  but  Mr.  Brvwn*s  copy,  corrected  for  a  further  edition,  rcdifies  it,  and  agrees 
urith  Reg,  Ubn  yJbi  tuprtif  and  the  notes  of  Lord  Redesdale.  The  plea  was,  in  fact,  over- 
rtdedi  but  allowed  to  stand  for  an  answer  with  liberty  to  except. 

(S)  As  to  Pleas  of  an  Award,  vide  Beanies,  £1.  PI.  250,  251.  and  the  notes. 


. )' 
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LtmeohCB  Inn 
Mall,  Slst  Jan. 
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JT.  and  8,  being 
tniftleesof 
money  in  the 
funds,  sell  it  for 
the  benefit  of  6*. 
who  dies  insoU 
▼ent,  and  JT.  be- 
comes bank- 
rupt: the  person 
interested  in  the 
fundsmayprore 
against  the  estate 


[*]  Ex  parte  Shakeshaft,  in  the  Matter  of  KEMPSONy  a  Bankrupt; 


TOHN  SHAKESHAFT,  by  wiU,  left  2000/.  3  per  cent,  bank  an- 
nuities  to  his  executors  after-named,  in  trust  to  pay  the  dividends 
to  Ann  Skakeshajl,  his  wife,  for  life ;  afterwards  to  the  petitioner  Creorie 
Shakeshaftt  his  son,  for  life ;  and,  after  his  death,  the  principal  to  be 
equally  divided  among  his  children  at  twenty-one ;  but,  if  they  all  died 
under  that  age,  then  to  be  divided  among  all  the  children  of  his  brother 
Richard  ShakesJuift :  and  he  appointed  Samuel  Kempson^  the  bankrupt, 
and  the  said  Richard  Shakeshajft,  executors. 

of  AT.  the  value  of  the  funds  at  the  bankruptcy  though  S,*a  estate  be  first  liable.  (1) 


(1)  See  the  next 
159,  154.  (sixth  ed) 


;  likewise  Ex  parte  Leeke,  antea,  2  ?oL  59$.  and  Cooke,  B.  L. 

.  Soott 


IN  THK  Court  or  Chakcerv. 


hi 


iher  his  death,  viz.  in  1782,  the  two  executors  joined  in  sell- 
his  6ura  of  2000/.  S  per  cerUs.9  and  Kempson  permitted  Richard 
^ft  to  take  it  to  his  own  use,  upon  giving  an  undertaking  in 
o  replace  it  upon  demand;  and  Richard  Shakeshqfi  continued 
le  amount  of  the  dividends  upon  the  stocks  sold  out,  to  Ann,  the 
ill  his  death,  in  1790,  when  he  died  insolvent,  and  then  the 
on  of  the  sale  of  the  stock  was  discovered. 
".ember y  1790,  Kempson  became  a  bankrupt, 
r  Shakeshajly  by  his  petition,  now  prayed  that  he  might  be  at 
>  prove  under  Kemmon\  commission,  on  behalf  of  himself  and 
'  parties  interested  in  the  2000/.  bank  annuities,  under  the  will, 
as  was  the  market  price  of  those  annuities  at  the  time  of  the 
971,  (stocks  having  risen  very  considerably  between  the  time 
funds  were  sold  out  and  the  date  of  ti)e  commission, )  and  that 
ends  might  be  paid,  by  the  assignees,  into  the  bank,  subject  to 
•rder. 

etition  was  opposed  by  the  assignees  of  KcmpsoHf  who  insisted 
petitioner  ought  first  to  have  recourse  to  Richard  ShakeshaJVs 
vho  had  received  the  money  and  applied  it  to  his  own  use, 
Kempson  had  never  received  any  benefit  from  it ;  but  that,  if 
'was  to  be  admitted,  it  should  only  be  for  the  money  produced 
ale  of  the  stock,  which  was  400/.  less  than  what  the  petitioner 

0  be  admitted  to  prove. 

It  Lord  Chancellor  saidf  that  the  question  between  the  two  estatesf 
wn  and  Richard  Shakeshaft  must  be  settled  hereafter,  on  a  bill ; 
'empson,  who  was  the  surviving  executor,  had  been  guilty  of  a 
f  trust,  it  was  very  clear  that  the  petitioner,  or  some  one  on 
f  the  parties  interested,  ought  to  prove  the  debt  under  the 
ion,  for  the  sake  of  securing  the  fund,  until  it  should  be  seen 

it  belonged. 

8  to  the  amount  of  the  debt  to  be  proved,  it  was  the  common 
quity,  that  where  a  trustee  had  njade  use  of  a  trust  fund,  he 

compelled  by  the  cestui  que  trust,  cither  to  replace  the  fund, 
:ount  for  what  he  made  of  it,  as  it  should  appear  most  for  the 
r  the  cestui  que  trust ;  that,  therefore,  the  petitioner  must  be 
'  to  prove  what  it  would  have  cost  Kempson,  at  the  time  of  the 
;cy9  to  have  replaced  the  stock  :  and  nis  lordship  directed  the 

1  to  pay  the  dividends  into  the  bank,  subject  to  further  orders. 


1791. 


Em.  parte 
SHAXssBArr.'. 


\n<i, 


\\ 


[♦198  3 
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Ex  parte  John  Shakeshaft. 

was  a  petition  of  John  Shakeshq/i  in  the  same  bankruptcy.  It 
id  that  Kempson,  the  bankrupt,  was  indebted  to  Richard  Shake' 
ftitioner's  father,  in  his  life-time,  to  the  amount  of  900/.,  in  ba- 
ftccounts.  That  Richard  Shakeshq/l,  by  his  will,  had  appointed 
t  and  the  petitioner  joint  executors,  but  that  Kempson  had  en- 
caveat  in  the  ecclesiastical  court,  againsjt  the  probate  of  that 
isting  on  the  inability  of  the  testator  to  make  a  will  at  the  date 
id  setting  up  a  former  will^  by  which  he,  Kempson,  was  sole 


Lincoln*s  Inn 
Hall,  same  day* 

Where  the 
bankrupt  and 
another  are 
executors  of  a 
creditor  of  tbe^ 
bankrupt,  th# 
Court  will 
permit  the 
other  executor 
to  prove  the 
debt,  eyen 
though  a  suit  is  pending  in  the  Ecdesiastical  Court,  as  to  the  executorship.  (1) 


9  Ex'parte  Leeke,antea,  2  vol.  596.,  Cooke,  B.  L.  I5^> 
M,  B.  I/.  144.  and  S  Christ,  B/L.  959. 

III.  L 


154.  («ixth  edlUod}; 

executor 
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Ex  fuirie 
John  .*iHi>E«« 

SHAFT. 


[M99] 


executor  and  residuary  legatee.  Una  pedtioit  prayed  tllat  tkt  "pe-* 
titioner  might  be  at  liberty  to  prove  this  aebt  under  the  commiaaion* 
and  that  the  dividends  should  be  paid  into  the  bank  by  the  aaaigneei, 
pending  the  contest  in  the  ecclesiastical  court,  and  until  further  order. 

This  was  opposed  on  the  part  of  the  assignees,  on  the  ground  that, 
though  in  cases  where  the  bankrupt  was  the  executor,  the  Court  would 
appoint  a  person,  in  the  nature  of  a  receiver,  to  prove  a  debt  dnder  the 
executor*8  commission,  there  being  no  [*3  other  manner  of  securing 
the  fund ;  yet,  in  this  case,  there  being  no  executor,  the  eccle^iaatical 
court  will  grant  .administration,  pendente  liie. 

But  Lord  Chancellor  made  the  order  in  the  form  prayed. 
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HILARY  TERM, 
31  Geo.  3.  1791. 


:t  Tnn 
Hall,  SSthJbfi. 
&  tSth  March, 

Seai  CMtate  vued 
for  purposes  of 
a  p«rtnenhip 
trade  shall  go  t0 
the  heir,  not  Co 
the  exe- 
cutor. (1) 
Though  a  co- 
partnership 
agreement  may 
alter  the  nature 
of  real  esutc, 
jetit  mutibe 
expressed  so  to 


Thobntoh  [Thompsoh]  against  Dixon. 

(Reg.  Lib.  1790.  fol.  564.) 

JOSEPH  DIXON,  Thomas  Horn  and  James  Sotvter,  in  1761,  being 
seised  in  fee  of  some  land  called  Broadmoor,  entered  into  partner-^ 
ship,  for  twenty-one  years,  as  paper*makers,  and  mills  we^e  erected 
upon  the  land,  and  they  declared  the  uses  of.  the  land  to  the  use  of 
themselves  in  fee,  as  tenants  in  common. 

In  1764,  they  entered  into  another  partnership  for  twenty-one  yeanit 
by  deed,  taking  in  four  new  partners,  Isaac  Dixon,  Jacob  Dixon,  Lan* 
celot  Dixon,  and  Joseph  Crosthwaits,  in  different  proportions:  and  in 
the  partnership  deed  there  was  a  covenant  from  the  three  original  part- 
ners, to  stand  seised  of  the  land,  in  trust  for  the  co-partnership^  in  the 
proportions  in  which  they  were  respectively  interested  therein ;  and  a 
proviso  that,  in  case  any  of  the  partners  wished  to  dispose  of  his  and 
tlieir  shares,  he  or  they  might  do  so,  giving  notice  to  the  other 
partners,  in  order  that  they  might  have  an  opportunity  of  purchaaing. 
That  partnership  term  expired,  and  they  went  on  afterwarda  without 
any  new  agreement. 

(1)  It  is  most  observable  theU  this  decision  (and  some  modem  cases  determined  on  ili 
authority)  seems  very  questionable.  Bell  ▼.  Phyity  7  Ves.  459.  and  Balmam  ▼.  8km* 
9  Ves.  500.  were  S.  P.  But  Lord  Eldoo  C.  has  retained  a  different  opinien»  amd  1m 
decided  accordi^ly,  m  cases  where  the  real  estate  has  been  purchased  either  m  whole  at  ia 
part  out  of  the  partnership  funds*  In  Selkrigg  ▼.  Davies,  Dom.  Proc  1814^  2  Do«r. 
P.  C.  9S1.,  Lord  Eldon  C.  said,  '*  My  own  individual  ojrinion  is,  thai  all  property  isk* 
^  volved  in  a  partnership  concern  ought  to  be  considered  as  personals**  and  hia  LonUiqt'^ 
determinatioir  above  alluded  to  is  that  of  Towsend  and  Others  ▼.  Devt^nes  and  Otfaav 
reported  alone  in  the  Appendix  to  Mr.  Montague's  valuable  work  on  Partncnhip,  1  vo^ 
App.  p.  97.  The  last-mentioned  opinion  and  determination*  from  such  high  autboriif  ^ 
leads  Mr.  Montague  thus  to  express  the  existing  law  upon  the  point.  ''  It  seems  that  a  pait- 
**  ner*s  interest  in  partnership  real  property  is,  upon  his  desith,  distributable  as  perrnml 
property.'*  1  Mont,  on  Partnership,  p.  164.  The  note  there  intimates  that  the  House 
of  Lords  also  had  so  decided;  but  the  Editor  can  find  no  trace  of  it,  and  is  informed  (18th 
April,  162a)  that  ^e  exact  point  has.  been  again  lately  argued  before  Locd  Won  C« 
and  that  his  Lordship  still  rutins  the  Mme  opinion;  although  the  ^ertioii  hat  not  sa 
yet  been  finally  disposed  of. 

Baring 


IN  Tus  Court  or  Cuancerv. 

During  the  aecond  partnership,  they  bought  a  freehold  messuagey 
with  a  little  land  adjoining,  called  Loto  Meeroeck,  for  the  better  carry- 
ing CD  the  trade,  which  was  enjoyed  by  the  partners  as  joint- tenants. 

Joseph  Dixon  possessed,  by  purchase  from  the  others,  one  half  of 
the  whole  concern,  and  died,  leaving  a  widow,  Barbara^  who  was  his 
second  wife,  a  son,  Jacobs  and  a  daughter,  Ann,  his  children  by  his 
former  wife. 

The  son  carried  on  the  trade  as  a  partner,  and  received  the  profits 
tin  his  death,  and  died  leaving  his  sister  v^nn  his  heir,  and  she  was  ad- 
mitted a  partner,  and  died.  The  plaintiflT,  her  husband,  took  out  ad- 
mtnistration  to  her,  and  under  a  settlement  made  after  his  marriage, 
by  which,  in  default  of  appointment  [*]  of  uses  therein  mentioned,  the 
estate  was  limited  to  himself  and  his  wife  in  fee,  he  claimed,  as  survivor, 
his  wife's  moiety  in  Broadmoor  and  Meerbeck. 

The  other  partners  had  refused  to  pay  him  the  profits  of  the  concern, 
since  bis  wife's  death,  but  submitted  to  account  as  the  Court  should 
direct. 

The  defendant,  Barbara  Dixon,  widow  of  Joseph  Dixon,  claimed  her 
dower  in  Broadmoor^  and  her  share,  under  the  custom  of  the  province 
of  Yorky  of  the  husband's  personalty,  and  also  her  distributive  share 
onder  the  statute,  and  defendant,  Jonathan,  the  heir  of  Ann,  claimed 
her  real  estate. 

It  was  objected,  by  the  partners,  defendants,  that  the  settlement  could 

five  no  right  to  the  plaintiff  in  his  wife's  share,  there  having  been  no 
cence  or  consent  thereto  by  the  other  partners,  pursuant  to  the  clause 
in  the  deed  of  partnership. 

The  only  question  at  the  hearing,  was  as  to  the  equitable  quality  of 
Broadmoor  and  Meerbeck. 

Lford  Chancellor  said,  he  had  always  understood,  that  where  partners 
bmight  lands  for  the  purpose  of  a  partnership  concern,  it  was  to  be 
COBSidered  as  part  of  the  partnership  fund;  and  that,  consequently, 
Broadmoor  and  Meerbeck  must  be  considered  as  personal  estate,  and 
^iiskributable  as  such.  (2)  And  that,  as  the  surviving  partners  were  not 
fecund  to  admit  the  representatives  of  a  deceased  partner,  afler  the 
^arpiration  of  the  term,  to  the  partnership,  the  concern  must  be  sold, 
mma  divided,  and  distributed  as  personalty,  among  the  claimants,  ac- 
cording to  the  rules  of  law. 

It  was  suffered  to  stand  over,  for  the  partners  to  agree  among  them- 
selves about  selling  the  concern ;  and  his  Lordship  gave  liberty  to  argue 
the  nature  of  the  property,  if  his  proposition  on  that  point  could  not  be 
dnaintained. 

Upon  the  cause  coming  on  again,  [18th  March,  1791 ,]  Lord  Chan^ 
€§Bor  thought  that  had  the  agreement  been,  that  the  mills  should  be 
▼alaed  and  sold,  it  would  have  converted  them  into  personalty  of  the 
|Mtttnership ;  but  that  the  agreement,  in  this  case,  was  not  sufficient  to 
Ttry  the  nature  of  the  property :  therefore,  that  after  the  dissolution^ 
the  property  would  result  according  to  its  respective  nature,  the  real  as 
tttdf  the  personal  as  personal  estate.  (3) 

(S)   VUe  Qote  (1)  agreeabfy  to  tkUfint  impremon  of  his  Lordship. 

(8)  Sir  John  Suneon*a  M&  note  of  the  result  on  this  occasion  is  as  follows :  — 
'  **  But  afterwards,  on  the  cause  coming  on  again.  Lord  (7.  held,  that,  as  between  the 
■*  lepfeaentitivii  of  a  person  interested  in  the  concern,  the  property  should  go  according 
**  to  itf  real  nature,  u  e,  freehc^  to  the  heir,  perMnal  to  executor,  notwithstanding 
'^  thegr  are  uatd  together  for  the  purpOMs  of  trade.  The  partiea  not  havfaig  «grN4  * 
'^  nkwaadlreeiad." 
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[  •201  3  [•]  Clinton  against  Hoopke. 

r  ^^^  s  ^  (Reg.  Lib.  1790.  A.  fol.  119.) 

1  Ve8.jun.173.] 

Where  a  wife's  l^ILL  by  the  platntifF,  widow  of  William  Clinton^  to  have  her  estate 
**^f  ™^  exonerated,  by  the  estate  of  her  husband,  from  a  mortgage  made 

benefit  of  ^*      ^^  ^^®  husband  and  plaintiff,  and  for  which  he  received  the  money, 
husband,  she  PlaintikT,  in  the  year  1746,  intermarried  with  William  Clinton^.^who 

has  a  right  was  then  in  indifferent  circumstances,)  and  he  received  from  her  father. a 
to  stand  as  a  proper  fortune.  In  the  year  1762,  she  became  entitled,  upon  the  death 
h^^th*'*  ^^^  h»  ^^  brother,  William  Smith,  intestate,  and  as  his  heiress  at  law,  and 
rwll«d  fcn?^  ^y  ^'^^  custom,  to  freehold  and  copyhold  estates,  which  latter  were  stir- 
evidence  to  rendered  by  her  «« to  the  use  of  William  Clinton  and  Mary  his  wifie, 
show  her  in-  "  tiieir  heirs  and  assigns  for  ever."  Afterwards,  there  being  an  oppor* 
tention  to  the  tunity  of  purchasing  the  estate  on  which  the  husband  lived,  he  agreed 
contrary.  (2)       iq  purchase  the  same  for  7600/. ;  and,  in  order  to  raise  the  money,  he 

prevailed  upon  the  plaintiff  to  join  in  selling  some  part  of  her  real  e8taiie» 
and  in  a  mortgage  of  the  copyhold  wlHch  had  been  so  surrendered,  ttt 
the  defendant,  Deans,  for  1500/.  which  the  husband  received,  andappUed 
to  the  purchase.  Her  consent  to  this,  was  obtained  by  a  promise,  to 
settle  tne  estate  which  was  to  be  purchased,  to  the  same  uses  to  whic^ 
the  plaintifTs  estate  was  settled ;  but  this  was  never  performed.  CUnion 
made  his  will,  dated  26th  October,  1776,  and  thereby  gave  an  house  to 
the  plaintiff  for  life;  and  also  gave  to  trustees  for  her,  an  annuity  of  60/* 
a-year  during  her  life.     He  devised  the  newly  purchased  estate  to  his 


(\)  The  Editor  has  to  congratulate  the  Profession,  that  upon  this  and  other  mA 
of  Marital  law,  he  can  now  refer  to  Mr.  Roper's  Treatise,  in  2  vols.,  upon  **  The  Law  of 
**  Property  arising  from  the  relation  of  Husband  and  Wife.**  The  subject  in  question  h 
discussed,  ifnd.t  in  the  first  volume  from  p.  139.,  jtassim^  with  the  au^orities;  and  that 
discu«sion  leads  to  the  lately  much  considered  important  question,  as  to  the  effect  of  a 
mortgage  of  the  wife's  estate  for  the  benefit  of  her  husband,  w/iere  the  eqvU^ofredem§iikm 
hoi  been  reserved  nf4  to  her^  or  her  real  rejyresentatives,  but  to  her  hutband,  or  otkeru  Itii 
the  more  imjwrtnut,  as  settling  a  most  weighty  distinction^  by  reference  to  the  hi^cft  itt* 
dicial  authority  in  these  realms  —  the  House  of  Lords  —  which  tribunal  over-mica  a 
decision  even  of  Lord  Eldon  C,  in  Innes  v.  Jackson,  16  Ve&  356»  The  distinction 
)«ems  to  be  this,  as  stated  in  1  Roper,  (u6t  supra,)  p.  I5L,  that  as  on  the  one  band,  tha 
mere  reservation  of  the  equity  of  redemption  to  the  husband  will  not  change  the  wifb'« 
interest,  so  as  to  prevent  her,  or  her  heirs,  from,  a  title  to  redeem;  so,  U  is  otherwise  whtn 
the  limitations  in  the  deed  are  distinct  from  the  transaction  of  the  mortgage.  The  cast  oC 
Jackson  v.  Innest  upon  the  Appeal  in  the  House  of  Ix)rds,  has  been  lately  published  at 
length  by  Mr.  Bligh,  Rep.  Dom.  Proc  I  vol.  104,  et  seq^  wherein  the  dignified 
candour  of  Lord  Eldon,  (whose  decree  was  over-ruled,)  seems  well  worthy  of 


That  noble  Lord  observes,  {ibid,  p.  135.)     "  The  circumstances  of  this  case  are  certabiT 

**  in  point  of  fact,  much  better  understood  tlian  they  were,  and  much  greater  reMwa 

**  has  been  made  into  cases,  so  as  to  bring  l)efore  the  consideration  of  the  fiouse 

**  the  true  principle  of  decision.     The  Court  below  did  not  rightly  apprehend  the  cas^ 

"  as  it  now  appears.     The  judgment  of  this  House  will  remove  a  difliculty  whidh  I 

**  know  is  floating  in  the  minds  of  many  persons.    I  conceive  H  to  have  been  the  opinien 

"  of  Lord  Thurlow^  that  in  order  to  dispose  of  tlie  equity  of  redemption  of  the  wife  in 

an  estate,  it  was  absolutely  necessary  there  should  be,  in  the  recitals  of  the  instrumenty 

some  expression  that  the  parties  meant  it  so :  that  it  was  not  enough  to  collect  tlie  to- 

**  tention  from  the  limitations;  but  that  there  must  be  something  more  upon  the  fitfe'of 

"  the  deed  to  lead  the  wife  to  understand  what  those  limitations  were.    It  does,  however* 

**  occur  to  me,  on  looking  into  the  cases  which  have  been  referred 'tOt  that  such  m  propo- 

'*  sitioircamiot  be  supported,  and;  therefore,  I  am  of  opinion,  that  the  decree  most  be' 

"  reversed." 

(2)  Mr.  Roper  observes,  {vJbi  supra,)  p.  149.,  that  when  it  does  not  appear  ftom  the 
deed,  evidence  is  admissible  to  show  whether  the  money  raised  was  for  the  httabend  or 
his  wife.  But  parol  declarations  of  the  n>ife  of  her  agreement  to  m^e  A  gilt  of  the 
jBDoney  to  her  husband  arc  inadmi<4Mh!e. 

nephew* 
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Wf  William  Hooper.  He  also  gave  his  ready  money,  ahd  securities 
mey,  to  pay  his  debts  and  legacies,  to  the  amount  of  about  1600/. 
ive  the  residue  to  his  nephew,  WUliam  Hooper^  and  appointed  the 
ff  and  William  Hooper,  [*]  his  executors.  The  testator,  after- 
made  a  codicil  to  his  will  dated  11th  October,  1776,  whereby  he 
id  a  devise  in  his  will  of  a  moiety  of  a  messuage  called  the  Bank' 
:o  his  nephew.  George  fVhile,  and  several  legacies  which  were  to 
'able  thereout,  and  devised  the  same  to  plaintiff  for  life,  with  re- 
srs  over.  The  testator  died  17th  October,  1781,  and  the  executors 
I  the  will,  and  possessed  the  effects,  (except  the  furniture,  which 
ven  to  plaintiff  for  life ;)  more  than  sufficient  to  pay  the  testator's 
including  the  1500/.  mortgage-money. 

ntiff  filed  her  bill  to  have  the  estate  exonerated;  to  which,  Hooper, 
msec,  put  in  an  answer ;  in  which  he  contested  plaintiff's  right, 
ground  that  it  was  a  voluntary  gift,  by  the  plaintiff  to  her  husband, 
money,  in  order  to  enable  him  to  complete  the  purchase,  which 
*en  made  at  her  request.  He  further  stated,  that  the  personal 
of  the  husband,  would  not  be  sufficient  to  pay  the  debts.  He 
receipts  for  the  annuity,  and  that,  upon  settling  some  accounts, 
itter  respecting  the  mortgage  had  been  fully  entered  into,  and  the 
eeable  situation'  of  the  devisee  stated,  on  account  of  his  paying 
Jian  the  rent  of  the  estate  in  annuities ;  on  which  occasion,  the 
ff  had  admitted,  that  it  was  screed  between  her  and  her  husband, 
le  1500/.  should  be  paid  out  of  the  estate  charged  therewith  ;  and| 
16  had  agreed  to  sell  the  same  for  that  purpose ;  but  that,  since 
ath,  she  had  been  advised  to  claim  the  1500/.  from  his  assets,  but 
ilinquished  that  idea,  and  did  not  desire  it,  and  promised  to  dis- 
s  the  same,  and  accept  the  provision  made  for  her  by  her  husband's 
ind  requested  the  defendant  to  pay  the  legacies  given  under  the 
nd  pressed  him  to  sell  the  estate  for  that  purpose ;  and  the  plaintiff 
he  mortgagee  the  interest  of  the  1500/. 

i  defendant,  Hooper,  dying  after  he  had  put  in  his  answer,  the  bill, 
jvived  against  his  executors. 

.  Manxfield  for  the  plaintiff,  insisted,  tliat  this  cose  was  within  the 
al  rule  that  where  the  wife's  inheritance  is  mortgaged  for  the  debt 
(  husband,  she  shall  be  a  creditor  upon  the  husband's  assets  to  the 
It;  and  that,  in  this  case,  [*]  the  previous  surrender  had  made 
Eerence,  but  the  estate  still  continued  to  be  the  inheritance  of  the 

.  Solicitor  General,  Mr.  Uoyd,  and  iMr.  Richards,  for  the  de- 
AtSy  contended  that,  under  the  circumstances  of  this  case,  the 
ight  to  be  dismissed.  They  admitted  the  general  rule  that  where 
laband  and  wife  borrow  money,  on  the  security  of  the  wife's  estate, 
igh  her  estate  is,  by  law,  first  liable^  yet  in  a  court  of  equity,  it 

to  be  disincumbered  by  the  assets  of  the  husband ;  but  that  this 

right  that  might  be  repelled  by  circumstances.    I'hat,  in  this  case, 

(late  was  not  the  estate  of  the  wife ;  there  had  been  a  surrender  to 

uftbcuid  and  wife;  under  which  surrender,  though  other  persons 

I  have  taken  as  joint-tenants,  a  husband  and  wife  took  by  entireties. 

ia  fact,  the  husband  borrowed  upon  his  own  estate.  That^ 
•e  it  the  estate  of  the  wife,  she  had  agreed  to  its  being  made 
;  which  was  a  gift  to  the  husband.  If  they  had  sold  the  estate, 
oney  would  have  belonged  to  the  husband :  and  they  would  have 
t  if  they  could  have  found  a  purchaser.'  She  has  shewn,  by  her 
icty  that  she  meant  it  to  be  a  gift.  It  is  not  necessary  to  prove  an 
ment  between  husband  and  wife  for  such  a  purpose;  that  it  should 

writing.  There  is  a  case  in  Cowper  (Goodright.v.  Slraphan, 
•  dOl.)  where  a  lease  being  made  by  husband  and  wifb,  the  wife 
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having  received  rent  after  the  death  of  the  hushand,  mM  presoned  U 
have  re-executed  the  lease*  Here,  she  has  relinqukhed  the  dahn,  and 
has  permitted  the  executor  to  go  on  borrowing  money  to  pay  the 
husband's  debts.  In  Letou  v.  Nangie^  Anibl.  150.  2  Cox's  P.  Wma.  664^. 
note,  the  Court  would  not  decree  the  wife's  estate  to  be  indemnified. 
It  should  be  referred  to  the  Master  whether  it  is  to  be  considered  as  a 
loan,  or  a  bounty.     Parteriche  v.  Potvlet,  2  Atk.  S88. 

Mr.  Mansfield,  in  reply.  —  The  Question  is,  whether  there  is  any  thing 
in  the  present  case  to  take  it  out  or  the  rule,  which  is  established  m  Taie 
v.  Austin^  1  Williams,  264.  and  supported  by  Letois  v.  Native ;  thai 
where  a  woman  pledges  her  estate  for  her  husband,  she  snail  be  a 
creditor  for  the  money.  There  is  no  case  that  any  agreement,  or  any 
thing  short  of  what  appears  in  the  deed,  shall  prevent  her  from  being  a 
creditor.  The  rule  was  not  applied  in  Lewis  v.  Nangle,  becattse  the 
debt  was  originally  [♦]  the  debt  of  the  wife.  The  case  in  the  Court 
of  Kings  Bench,  ( Goodright  v.  Straphan,)  has  always  been  doubted, 
and  is  directly  contrary  to  a  case  of  Drybutter  v.  Barthohmewy  2  Wnu. 
127.  and  the  only  case  mentioned  in  Cowper  to  support  the  rule,  is  a 
mistaken  application  of  Perkins,  154'.  Parteriche  v.  Povolet  is  not  ap* 
plicable  to  the  present  case.  There  is  no  case  in  the  books  where  it  is 
put  upon  an  agreement  with  the  husband.  If  there  ever  was  a  case 
where  the  wife  ought  not  to  be  bound,  it  is  this ;  it  is  in  proof  that  the 
husband  received  4000^.  by  the  sale  of  the  other  part  of  the  wife'a  estate, 
and  that  the  husband  promised  to  settle  the  new  purchased  estate  upon 
her.  For  two  or  three  years  she  paid  the  interest :  but  if  she  bad  not, 
the  mortgagee  would  have  taken  his  remedy,  and  turned  her  out  of 
possession  ;  so  that  the  payment  of  the  interest  can  have  little  weight  in 
shewing  her  intention.  And  the  conversation  amounts  to  nothing  like 
an  agreement  to  wave  the  advantage  she  had  from  her  estate  being  only 
mortgaged.  At  the  time  of  that  conversation,  the  legacies  were  paid, 
so  that  the  conversation  did  not  induce  the  executor  to  pay  them. 
Nothing  short  of  an  explicit  agreement  ought  to  preclude  her  xum  her 
right. 

Lord  Chancellor.  There  is  no  doubt  of  the  existence  of  the  rule;  but 
the  question  is,  whether  it  is  more  than  an  inference  to  be  drawn  from 
the  transaction,  that  the  wife  means  to  be  repaid.  If  so,  the  conse- 
quence will  be  that  it  may  be  rebutted  by  parol  evidence,  to  shew  that 
the  wife  meant  her  estate  to  be  liable.  I  had  a  doubt  at  first,  as  to  the 
admissibility  of  parol  evidence ;  but  it  seems  to  have  been  Lord  Hard" 
ffsicke^  idea,  that  the  case  was  the  same  as  between  principal  and  surety ; 
in  which  case,  the  conversation  would  be  admissible.  In  this  case,  toe 
^conversation  was  very  strong.  It  is  important  to  lay  down  the  rule  in 
such  a  manner  that  it  will  apply  to  other  cases.  I  thought  the  rule  was, 
that  the  wife  had  a  right  to  stand  in  the  place  of  the  creditor ;  but  if 
the  evidence,  in  this  case,  is  believed,  Mrs*  Clintons  demand  must  atand 
after  the  legacies.  (3) 

The  cause  stood  over,  and  coming  on  again  in  this  term, 

Mr.  Solicitor  General,  Mr.  Lloyd,  and  Mr.  Richards,  for  the  de-* 
fendants,  a^ain  areued  that  this  case  was  not  withhn  the  general  role; 
that  the  plaintiff  did  not  stand  in  the  light  of  a  wife  [*]  who  haa  auftted 
her  husband  to  borrow  money  on  the  security  of  her  estate ;  that  this 
waa  indeed  originally  the  estate  of  the  wife,  but  was  afterwards  settled 


(3)  See,  bowersr,  1  Bop.  Bar.  &  F.  142.,  which  ihowt  that  the  wilb  has,  is 
cases,  a  preference  to  the  heir.  It  it  observed,  that  as  ag^inti  the  htir,  it^^Ueti  art  p«h 
mitted  to  stand  in  the  place  of  the  mortoagee  as  well  as  creditors;  b«t  conitn  aa  to 
the  wife :  add  Mr.  Roper  condudet  that  it  aiises  ftom  the  ioahility  he  had  nocioedin  At 
preceding  page  to  idftci  hei^  estate  hy  drcttilj. 
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to  the  use  of  herself  and  her  husband,  as  tenants  in  fee.     At  the  time         1791. 

of  the  mortgage,  the  husband  was  extremely  anxious  to  have  the  estate 

sold,  with  a  view  of  applying  the  purchase -money  in  part  payment  of 

the  value  of  the  other  estate  he  was  then  about  buying  ;  but,  mstead  of 

selling  the  estate,  it  was  agreed  that  it  should  be  mortgaged  for  1500/* 

to  be  applied  to  that  purpose.     That  it  was  a  clear  inference  from  this 

circumstance,  that  she  meant  to  make  him  a  present  of  this  money* 

The  same  was  also  clearly  the  intent  on  tne  part  of  the  husband ;  by 

hit  will,  he  has  given  her  an  annuity  of  60/.  a  year,  payable  out  of  the  ' 

estate  purchased,  charged  his  real  estate  with  all  his  debts,  except 

debts  by  mortgage,  which  shews  he  did  not  mean  she  should  receive 

both  provisions ;  because  the  expressions  of  his  will  cannot  be  satisfied, 

if  this  mortgage-money  is  paid  to  her ;  and  such  a  claim  as  this  may  be 

rebutted  by  shewing  the  intention  of  the  parties.     After  the  death  of 

the  testator,  she  distrained  for  an  arrear  of  the  annuity,  and  an  account 

was  settled  of  what  was  due  to  her  on  that  claim ;  and  there  is  proof  in 

the  cause,  of  her  declarations  to  the  executor,  that  he  might  pay  the 

debts  and  legacies.     That  she  certainly  was  at  liberty  to  waive  her 

demand,  and.  cannot  now  be  at  liberty  to  call  for  re-payment  of  the 

money. 

2.  That  parol  evidence  of  her  declarations  is  admissible.  —  This  is 
evidence  to  rebut  a  presumption  or  an  equity.     It  does  not  contradict, 
any  instrument,  or  anect  any  property  in  the  will.     The  deed  binds  the 
estate  of  the  wife  in  point  of  law,  but  the  rule  in  equity  limits  that  right, 
and  sees  how  the  money  has  been  applied.     In  the  case  of  debtor  and 
snrety,  it  is  necessary  to  shew  who  is  the  surety  and  who  the  debtor. 
Proof  may  be  given,  for  the  purpose  of  shewing  that  it  was  not  the  in- 
tention of  the  surety  to  be  considered  merely  as  such,  but  as  the  prin- 
cipal debtor ;  and  as  it  may  be  so  between  strangers,  so  it  may  between 
husband  and  wife,  that  he  shall  not  be  considered  as  the  surety  only. 
The  Court  has  always  examined  as  to  the  application  of  the  money,  and 
if  there  is  no  evidence  of  a  gift  from  the  wife  to  the  husband^  the  wife  is 
deemed  the  surety  and  the  husband  the  principal  debtor,  and  his  estate 
must  pay  the  debt ;  but  where  the  money  has  been  applied  for  the 
benefit  of  both,  [*]  the  Court  has  said  the  rule  did  not  apply.     This  was      [  ^906  J 
the  case  in  Le\ou  v.  Nangle,  Ambl.  150.  which  shews,  that  wherever  the 
husband  has  applied  the  money  to  his  own  use,  his  estate  must  be  liable  ; 
bat  that  circumstances  of  presumption,  and  proof  of  such  presumption, 
arising  even  subsequent  to  the  borrowing  of  the  money,  will  take  it  out  of 
that  rule.  Earl  of  Kinnoul  v.  Money^  which  was  a  re-hearing  before 
Lord  Canuien,  18  and  2Ist  Mnrchy  1767.     In  1740,  Miss  Earnte,  after- 
wards Lady  Duplin^  wife  of  Lord  Dunlin,  son  of  the  Earl  of  Kinnoul, 
seised  in  fee  of  estates  of  the  value  ot  SOO/.  per  annum,  in  possession, 
and  of  other  estates  in  reversion,  expectant  on  the  death  of  her  mother, 
charged  vsitk  debU,  upon  her  marriage  with  Lord  Duplin,  covenanted  to 
settle  her  estates  in  trust  to  the  following  uses,  viz.    To  raise  a  term  of 
1000  years  for  payment  of  portions  for  younger  children,  then  in  trust 
for  her  husband  as  tenant  for  life ;  remainder  to  herself  for  life ;  re- 
manider  to  uses  which  never  took  effect ;  remainder  to  herself  in  taiU 
male  ;  remainder  to  such  uses  as  she  should  direct ;  remainder  to  herself 
10  fee.     There  was  no  issue  of  the  min-riage,  except  one  childs  who  died 
ia  its  infancy,  and  "Lady  Duplin  created  a  debt  of  1000^.  upon  her  estates 
by  mortgage,  in  which  Lord  Duplin  joined ;  and  therein  covenanted  to 
pay  the  money  so  secured.  In  1746,  four  thousand  &ve  hundred  pounds 
more  were  borrowed  on  the  security  of  the  estates ;  and  2500^  having 
accrued  due  for  interest  on  both  sums,  tlie  mortg^e  was  assigned  over, 
abd  the  estiteft  {hedged  for  the  whole  sum  of  SOOOT*  and  interest,  bein|[ 
the  j^incipal  irnns  and  mtereit  due  on  the  mortigage.    L%iy  DupUn 
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xnade  her  will,  and  charged  her  reversionary  estate  with  the  pajTmeniof 
^,  her  debts  and  legacies,  and  directed  them  to  be  paid  by  sale  or  mortgage 

Cuntok'       of  her  estates ;  and,  subject  to  the  same,  devised  her  estates  to  Lrord 
agahiMt .      Duplirij   {afterwards   Earl  of  Kinhoul,)  for  life,  with  power  to  make 
^^^^•*"        leases,  then  to  two  persons  for  their  lives,  and  afker  the  decease  of  the 
survivor  of  them,  to  the  defendant,  Monei/y  in  fee.    Lady  Duplin  died  in 
1753,  without  issue.     The  bill  was  filed  to  have  the  8000/.  paid  out  of 
these  estates ;  and  i^  came  on  before  Lord  Hardmcke,  who  referred  it 
to  the  Master  for  the  purpose  of  enquiring  into  the  appropriation  of 
these  sums  so  raised  by  mortgage,  and  reserved  the  consideration  tiH  the 
Master  should  have  made  his  report.     The  question  was  between  the 
devisees  and  heir  at  law,  whether  her  estates  were  to  be  considered  as 
r  'SOT]       well  charged  with  these  sums.     It  came  on  before  [♦]  Lord  Camden^ 
when  the  point  respecting  the  evidence  of  the  appropriation  was  again 
raised,  and  his  lordship  being  of  opinion,  that  Lord  Hardwicke,  by  send- 
ing it  to  the  Master,  had  decided  that  point,  refused  to  hear  tlie  cause  in 
that  shape ;  and  it  came  on  afterwards,  upon  a  re-hearing.  Lord  Camden 
observed,  that  the  Earl  of  Kinnoulj  (who  was  the  devisee)  had  filed  the 
bill  for  tbe  sale  of  so  much  of  the  estates  as  would  pay  off  the  debts  and 
iocumbranccs,  as  well  tliose  of  the  plaintiff  as  those  of  the  mother.    The 
2500/.  was  borrowed  as  the  debt  of  the  mother.   It  was  plain,  tbe  4500/., 
except  a  small  part  of  it,  had  been  applied  by  Lord  Kinnoul  to  his  own 
use,  and  the  1000/.  for  interest.     Lady  Duplin  had  expressly  devised 
her  estates  in  possession,  charged  voith  her  debtSf  and  the  estates  in 
reversion,  subject  to  the  incumbrances :  that  where  husband  and  wife 
raised  money  upon  the  wife's  estate,  this  Court  would  enquire  into  the 
use  of  it,  and,  quoad  the  transaction,  dissolve  the  marriage  ;  that  though 
the  husband  might  afterwards  give  his  bond»  the  application  of  tne 
itoney  determined  who  should  be   deemed  the  surety  and  who  the 
principal ;  and  in  equity  it  was  to  be  considered  that  the  surety  came  in 
aid  of  the  principal  debtor.      That  it  was  so  in  Lord  Huntington  s  case, 
2  Vern.  437.  Tate  v.  Austin,  2  Vern.  689.  1  Wms.264.  and  in  Pocodc  v. 
Lee^  2  Vern.  604.  That  there  was  no  case  exactly  in  point,  except  Letoisf* 
Nangle,  and  that  was  a  particular  case,  and  no  authority  to  govern  other 
cases,  unless  circumstances  were  exactly  similar;  the  money  there  was 
raised,  not  merely  to  pa^^  the  husbaod's  debts.     His  lordship  said,  he 
could  see  no  reason  why  the  Master  should  not  make  the  enquiry ;  if 
otherwise,  it  would  destroy  the  fundamental  rule 'of  distinction  between 
principal  and  surety.     As  to  the  next  question.  Whether  Lady  Duplin^B 
will  mide  any  alteration  by  the  words  subject  to  debts  and  incumbrances  : 
these  words  infer  no  intention  as  to  the  equity  between  husband  and 
wife,  but  merely  as  to  the  mortgagee ;  they  must  mean  every  incum- 
brance the  wife  was  liable  to.     He  must  therefore  say,  she  intended  to 
lay  the  debt  upon  the  estates  in  possession.  —  From  this  decision  it  ap- 
pears, thai  if  she  had  declared  expressly  in  her  will,  that  she  meant  it  to 
be  a  burthen  upon  her  estate,  that  must  have  made  the  trustees  the 
principal  debtors,  and  not  the  sureties.   If  that  intention  cannot  be  made 
manifest,   without  evidence,    what    objection    can  there  be  to  parol 
evidence  ?    It  is  nothing  more  than  to  repel  the  presumption  of  the 
r  •SOS  1      ^^^^^  coming  into  Court,  to  [*]  have  her  estate  exonerated,  upon  the 
^  "^      idea  that  the  husband  was  the  principal  and  original  debtor ;  but  if  she 

was  a  mere  stranger,  then  she  would  be  the  principal  and  not  the  surety, 
and,  in  such  case,  her  intention  to  make  it  her  debt  would  have  turned 
the  scale,  and  as  such  evidence  must  have  been  admitted  as  between 
gangers,  why  not  as  between  husband  and  wife?  Evidence  of  the  ap* 
plication  of  the  money  may  surely  be  as  well  determined  in  equity-  as-at 
law,  wherei  parol  evidence  must  be  admitted,  as  the  fact  could  not  "be 
got  at  without  it.    It  would  be  against  conscience  »that  the  husbttd 
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ihottid  apply  money  so  raised  for  the  use  of  the  wife,  and  that,'after- 
WErdB,  his  estate  should  be  liable,  because  evidence  of  that  fact  cannotlie 
admitted,  and  so  it  would  in  the  case  of  a  gift  from  the  wife  to  the  husband. 

Lord  Chancellor  observed,  that  in  the  case  of  Lord  Kinnoul  v.  Money ^ 
the  wife  had  a  power  of  making  a  will ;  and  the  question  was,  whether 
by  her  will  she  had  not  made  the  estates  liable. 

Mr.  Mansfield  and  Mr,  Mitford,  for  the  defendants.  —  This  is  a  copy- 
hold mortgage,  and  to  be  deemed  a  written  instrument,  consisting  of  the 
surrender  in  consideration  of  money  to  be  paid  to  the  husband.  It  is 
the  contract  of  the  husband,  and  any  parol  proof  of  the  intention  of  the 
wife  to  contradict  such  contract,  and  to  throw  the  debt  on  her  estate, 
must  be  rejected,  unless  it  is  admitted  upon  the  ground  of  fraud  or 
mistake.  Her  declarations  during  her  coverture  cannot  be  read,  and 
those  since  her  husband's  death  amount  to  nothing  more  than  to  autho- 
rise the  executor  to  pay  debts  and  legacies,  but  no  implication  of  her 
intention  to  exonerate  the  husband's  estate.  If  there  had  been  any 
■lisrepresenution  on  her  part,  or  any  wilful  act  of  hers  to  mislead  the 
executor,  and  then  to  call  upon  him  for  the  debt,  that  might  have  con- 
stituted a  case  of  fraud,  at)d,  up  to  that  extent,  parol  declarations  might 
have  been  admitted ;  but  simply  as  such,  for  beyond  that  extent  she 
would  not  have  been  bound. 

Lewis  V.  Nangle  and  Lord  Kinnoul  v.  Money,  do  not  afford  any  infer- 
ence as  to  the  present  case  ;  as  to  the  idea  of  principal  and  surety,  there 
cannot  be  a  presumption  of  the  promise  of  a  gift,  both  parties  being 
jointly  bound :  where,  therefore,  the  husband  has  executed  the  bond, 
and  received  the  money,  the  presumption  is  at  an  end,  and  thie  wife 
must  have  a  right. 

•  [♦]  Lord  Chancellor,  —The  equity  does  not  consist  entirely  in  the  infer- 
mice  of  the  money  being  borrowed  of  the  wife,  and,  therefore,  being  the 
debt  of  the  husband,  but  with  reference  to  its  application ;  so  that  if  the 
question  were,  whether  evidence  should  be  received  to  shew  that  the 
money  was  used  for  the  benefit  of  the  wife  or  her  relations,  it  must  be 
admitted ;  but  the  point  here  is,  whether  parol  evidence  can  be  admitted 
to  prove  that,  at  the  time  of  the  money  being  raised,  it  was  the  intention 
of  the  wife,  that  it  should  pass  from  her  to  the  husband  in  the  shape  of  a 
gi/if  for  the  purpose  of  buying  other  estates.  J[t  is,  here*  impossible  to 
•new  that  circumstance  without  resorting  to  parol  evidence ;  and  if  it  is 
to  be  rejected  upon  such  slender  grounds  as  the  cases  have  gone  upon, 
it  would  be  impossible  to  administer  justice  upon  these  occasions  with 
any  effect ;  therefore  I  must  admit  it. 

The  evidence  was  read,  and  consisted  of  the  answer  of  William 
Hooper,  the  execytor,  since  deceased,  by  which  he  swore,  that,  in  a 
conversation,  after  the  husband's  decease,  the  plaintiff  said  **  that  since 
her  husband's  decease  she  had  been  advised  to  claim  the  said  1 500/.  from 
his  assets,  but  that  she  had  relinquished  that  idea,  and  did  not  now 
desire  it,  and  promised  to  discharge  the  same  herself,  and  accept  the 
proviso  made  for  her  by  her  husband's  will,  or  to  that  effect,  and  reouested 
the  defendant  to  pay  all  the  legacies  under  her  late  husband's  will,  and 
pressed  him  much  to  sell  the  estates  charged  with  the  legacies,  to  raise 
money  for  that  purpose  :"  —  And 

The  deposition  of  William  Harris,  which  stated,  that  in  a  convers- 
ation between  them,  the  plaintiff  told  the  deponent  and  Thomas  Hooper 
that  Mr.  Aston  Harris  advised  her  that  she  was  entitled  to  have  the 
1500/.,  and  interest  due  on  the  mortgage,  paid  off  from  her  husband's 
assets,  but  she  did  not  mean  to  claim  it,  and  hoped  her  cousin  William 
Hooper  would  go  on  paying  the  legacies. 
"Mr.  MansfiM  commented  upon  the  evidence,  and  observed- that  it 

imamUei  (o  little  more  than  common  ^conyenadon;  and  a»  to  what 

passed 


2i)8 


CLiirroN 

ogaintl 

Hoofftft. 


[♦209] 


£09 


E  •210  ] 


t*211] 


Ca€£8  Abgued  ako  Deixrmihed 

pweed  bcBore  the  death  of  the  btMband,  mere  parol  deolanitMiis'  of  a 
mairied  woman  could  not  amottnt  to  a  wayer,  bo  as  to  do  away  her 
right ;  it  ujh  that  the  estate  should  be  sold  [*]  for  his  benefit ;  but  does 
she  stipulate  for  any  provision  for  herself  out  of  it  ?  But  that  part  <lf 
the  evidence  is  obviated  by  observing,  that  the  estate  never  was  sold, 
but  only  mortgaged,  and  the  security  still  remains.  There  most  b« 
indisputable  proof  of  a  woman's  barring  herself  of  such  a  right,  which  is 
not  a  presumptive  right,  but  as  much  an  equitable  one  as  any  other 
arising  in  this  court.  The  disclaimer  after  the  husband^s  death  amoi|nts 
to  nothing ;  had  it  been  intended  as  a  fraud  upon  the  executor,  or  if  the 
executor,  upon  the  faith  of  her  never  calling  for  this  debt,  had  paid  debts 
and  legacies,  it  might  have  amounted  to  something,  but  the  evidence' 
here  goes  by  no  means  to  that  extent. 

Lord  Chancellar.  —  Suppose  the  heir  at  law  was  to  declare  to  the 
executor,  that  he  would  not  press  him  for  payment  of  the  debt,  and, 
upon  that  assurance,  the  executor  was  to  proceed  in  payment  ^  the 
legacies,  such  pAtvl  declarations  would  be  sufficient  to  bar  the  lieir  froai 
coming  into  this  Court  for  payment  of  the  debt,  and  my  opinion  is  thai 
the  case  of  the  wife  is  in  toto  the  case  of  the  heir. 

As  to  the  right  of  the  wife,  upon  consideration  of  all  the  cases  on  this 
head, —  The  earliest  case  is  1  Vern.  4>1.  Reason  y.  Saeheverel^  which 
amounts  to  this,  that  the  wife's  land  was  the  security ;  and  the  husband 
having  joined  in  mortgaging  the  estate  for  400^.,  paid  off  a  pcurt  of  the 
principal,  and  borrowed  of  the  mortgagee  the  like  siun,  the  Court  held 
the  wife's  estate  was  liable  to  pay  the  whole.  In  giving  that  opinion, 
BO  point  arose  how  far  the  assets  of  the  husband  should  have  exone- 
rated the  estate ;  but  the  effect  of  it  seems  to  have  been,  that,  fron 
the  moment  the  wife  mortgaged  the  estate,  it  was  in  the  power  of  the 
husband,  independent  of  Uiat  mortgage,  to  charge  it  with  a  further 
sum ;  and  the  case  there  is,  that  she,  naving  charged  the  estate  with 
400/.  originally,  and  that  sum  having  been  paid  off,  and  another  bor« 
rowed  upon  the  same  security,  it  was  held  not  to  be  the  immediaU 
debt  of  the  hmbandy  and  no  case  has  yet  been  decided,  that  where  the 
husband  and  wife  join  in  mortgaging,  the  husband  shall,  by  his  own  in- 
terposition, charge  his  estate.  In  the  case  of  Grey  v.  Kentishf  1  Atk. 
^80.,  the  question  was, ^whether  a  possibility  of  the  wife  could  be 
assigned  by  the  husband,  as  a  security  for  his  debt ;  and  the  point  was 
between  the  assignees  of  a  bankrupt  [*]  and  his  wife.  Lord  Herdmicke^ 
in  considering  the  nature  of  the  right  of  the  husband,  observed,  that  if 
the  husband  had  paid  off  the  debt,  it  would  have  been  the  wife's  by 
survivorship,  being  in  the  nature  of  a  pledge ;  and  had  he  died  without 
paying  it  off,  she  would  have  been  entitled  to  have  ]^ad  the  estate  dis- 
encumbered. The  rule  is  this,  that  the  title  of  the  wife  to  be  exo- 
nerated is  precisely  the  same  with  that  of  the  heir.  In  1  P.  Wms.  264*, 
and  2  Vern.  689.  Tate  v.  Austinj  though  it  was  not  the  question  in  tiia 
cause,  and  consequently  the  judgment  of  the  Court  did  not  appear  to 
have  been  weighed  in  argument,  yet  the  Court  declared  that,  clearly, 
the  wife  could  not  insist  upon  being  paid  against  onerous  creditors^  but 
would  be  postponed  to  such  creditors ;  and  that  the  debt,  being  origi- 
nally the  debt  of  the  husband,  his  personal  assets  were  bound  to  pay 
it  in  the  first  instance,  and'  she  entitled  to  have  her  estate  so  exonerated, 
not  upon  any  right  she  might  have,  but  upon  the  idea  of  its  being  the 
husbmid's  debt ;  and  such  is  the  reasoning  in  I  P.  Wms*  347.  SagU-f. 
Onghion,  where  the  wife's  estate  iras  mortgaged  before  maniM^^  and 
tile  husband,  sobseouent  to  it,  joined  in  a  fine  ibr  confirming  the  Citie ; 
there  the  Court  held,  that,  as  it  was  not  the  husband's  debt  ottpmlif, 
his  assets  were  not  liable;  duithe  should  not  bo  bouad  bybisoove- 
nam,  whieh  was  sdbsoqoent  to  th^  tebt,  And  udt  to  fee  aeefllod  an 

ahohde 


(4)  n 


[4)  l^tde  Lewis  ^  Nangle,  from  Reg.  Lib.  in  Mr.  Cox*s  nocc  to  Evefyn  r,  EmfyH, 
^   664. 

(5)  Mr»  Bop«r  (1  toL  p.  145.  et  $eq.)  §eew»  to  reconcile  the  cans  of  LewU  ▼.  Nan^ 
'  Lofd  Xmnand  t.  Monmf  upon  this  dbtinction,  vuu  "  that  if  part  only  of  the  mo!iey 

*^  Ifkad  OB  her  estate  be  her  husband's  debt,  to  that  extent  her  right  of  exoneration  ^ 
**  ticiict.     But  when  the  secuKtj  can  be  oonnecled  whh  tfie  cofDurMi  fyr  jctlljiig  wO 
"•  Wif|irii«liif  vpMi  mirriage^  iimnib$  wih  wiU  not  be  flntHM  to  mwatn^m.*' 
^  for 
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■iipliffa  cdrenaot,  hot  merely  collateral  to  the  debt  which  existed  h^        JTSL 

fiiref  and  consequently  remained  in  jtete  fuo.    So  jSveJ^  y.  Evefynf     ^     \    _  * 

8  P.  Wms.  659.,  which  seems  to  have  determined  the  point  between       Cimmv 

heirs  and  executors.     How  was  it  then  in  LenisY,  Nanglet  (which  is        ^ommt 

but  confusedly  taken  (4),  and  Lord  Kinnoul  v.  Money  f    The  former       Hootat 

case  seems  to  be  more  clearly  reported  in  Mr.  JoddreTs  notes ;  and  the 

question  seems  to  have  turned  upon  the  circumstance  of  the  money 

having  been  borrowed  at  the  time  the  settlement  was  made ;  and  Lord 

Harthncke  thought  that  it  was  part  of  the  contract  made  widi  the  wife^ 

that  it  applied  to  the  mortgage,  and  that  he  could,  in  that  case»  make 

DO  distinction  between  the  one  contract  and  the  other.    Lord  Kittnaul 

▼.  Money,  which  was  said  to  be  like  Lewis  v.  Nangle^  was  in  that  re-i 

spect  different ;  for  there  Lady  Duplin  had  a  real  estate,  subject  to 

cnarges  to  a  certain  extent  (5),  and  the  estates  of  the  mother  were  also 

subject  to  several  demands.    The  agreement  to  mortgage  that  estate 

for  2000/.  made  it  the  debt  of  the  ancestor,  particularly  charged  upon 

the  estate;  and  when  it  [*]  was  settled  in  strict  settlement,  afler  se-       [  *212  3 

▼eral  limitations,  and  the  terms  which  expired  then  by  there  being  no 

issue  living,  she  had  a  power  to  appoint  during  her  coverture.     Some 

time  after  the  mariage,  a  sum  of  money  was  raised  for  the  benefit  of 

Lord  Kinnoul  (then  Lord  Duplin),  and  there  being  the  sum  of  1000/. 

due,  with  interest  thereon,  at  length  the  estate  was  mortgaged  for  the 

sum  so  borrowed ;  which,  together  with  the  original  mortgage  debt, 

made  up  8000^* ;  and,  in  the  mortgage  deed,  it  was  expressed  to  be  done 

by  virtue  of  the  power.     Upon  the  enquiry  directed  by  Lord  Hard* 

wickey  before  the  Master,  it  turned  out  to  have  been  applied  to  the  use 

of  the  husband.     In  1767,  upon  the  re-hearing  before  Lord  Camden^ 

it  was  contended  that  the  reference  to  the  Master  was  wrong,  and  that 

there  ought  to  have  been  an  immediate  decree,  and  the  whole  charged 

upon  the  estate  of  the  wife,  the  bill  having  been  brought  by  Lord  Kin* 

nofd  to  have  the  estate  sold ;  but  that  could  not  be  done  without 

the  <;onsent  of  the  other  parties.    Lord  Camden  affirmed  the  decree 

in  omnibus^  and  argued  that  Lord  Hardvaickes  opinion  was  right,  for 

that  the  wife's  estate  should  not  be  subject  to  any  other  charge  than 

her  own  debt ;  that  Lewis  v.  Nangle  turned  upon  different  circunn 

stances,  for  the  distinction  there  consisted  in  its  being  a  debt  upon  a 

previous  consideration,  and  went  upon  that  peculiarity,  and  not  upon 

general  principles.     This  affirmation  of  Lord  Hardvncke'B  decree  tur- 

nishes  a  position  not  directly  in  point  in  that  case,  but  which  ought  to 

have  been  raised,  that  it  is  not  necessary  it  should  appear  upon  the 

ftce  of  the  deed  to  lead  the  use^  of  the  fine ;  that  the  debt  was  the 

debt  of  the  wife,  but  may  be  proved  to  be  so  aUundh    So  in  Bagot  v. 

(h^hion ;  for  it  is  clear  that  the  instrument  was  not  a  declaration  to 

that  effect.    In  Lord  Kinnoul  v.  Money,  it  appears  that  the  money  was, 

as  to  part  oi  the  sum  raised,  in  fatt  for  payment  of  the  debt  of  the 

wife,  and  that  it  never  was  the  debt  of  the  husband ;  for  if  it  ever  had 

been  so,  he  would  have  been  bound  to  pay  it  out  of  his  personal  assets ; 

but  the  circumstance  of  his  covenant  to  pay  the  debt,  it  not  being  hii 

owDy  oould  not  make  it  his,  because  such  covenant  might  be  otherwise 

esplained,  as  being  merely  a  further  security,  without  altering  the 

qeality  of  the  debt  itself:  and  the  true  reason  is  in  E^idyn  v.  Evelyn; 
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ITSQ.        Amt  there  die  husblmil  covenanted  for  a  debt  dontnicted  by  aho^er 
^  ^-^  ■■■  /      p^y>  and  his  covenant  was  not  deemed  as  binding  his  own  estHttf;  or 
bttumi       making  it  his  pergonal  debt.    If  in  Lord  Kinnotd  y/^*'}  Momryparbl 
Hfc^fajt        evidence  might  be  given  to  shew,  that  the  debt  which  tbie  husband  co- 
^™[**'       venanted  to  pay  was  not  his  own  debt,  but  the  debt  of  another,  and, 
L  ^IS  J      consequently,  that  the  husband  should  not  be  charged  with  ,that  debt ; 
if  it  were  res  integral  it  might  be  thought  a  right  thing  to  say,  that 
where  the  wife,  upon  the  face  of  the  transaction,  appears  to  have  aub-^ 
jected  her  estate  to  the  debt  of  the  husband,  there  should  be  an  in- 
ference in  favour  of  the  wife,  that,  on  the  part  of  the  husband,  it  was 
a  contract  also  to  make  her  tifeme  sole^  for  the  purpose  of  coming  into 
equity  for  the  payment  of  it.     As  to  Lord  Camden^  observation,  that 
the  marriage  was  dissolved  quoad  the  transaction,  that,  perhaps,  is 
merely  figurative,  as  I  know  of  no  case  to  that  extent ;  and  the  cases 
of  Tate  V.  Austin^   Lexois  v.  Nangle,    and  Lord  Kinnoul  v.  Money^  go 
upon  the  idea  of  an  equitable  assumpsit     Where  it  has  been  clearly 
proved  that  the  money  borrowed  had  been  paid  into  the  hands  of  the 
wife,  and  tliat  she  had  been  perfect  mistress,  and  had  converted  it  to 
her  own  use,  as  her  Separate  money,  there  can  be  no  reason  why  the 
Court  should  not  declare  that  it  was  so  applied,  and  consequently  could 
not  be  deemed  the  debt  of  the  husband,  and  the  covenant  of  the  bus* 
band  was  merely  a  necessary  covenant  for  the  purpose  of  confirming 
the  debt.     So  where  the  wife,  having  the  absolute  disposal  of  it,  ap- 
propriates it  to  the  use  of  her  husband,  that  fact  woula  reach  the  ori- 
ginal contract,  but  still  resolves  itself  into  the  same  principle  as  before, 
and  makes  her  estate  liable.    Now,  as  to  admitting  parol  evidence,'  I 
'  confess,  in  giving  my  opinion  before  as  to  the  admissibility  of  parol 
-  evidence,  it  was  too  extensively  given :  the  case,  as  it  is  stated,  with- 

out parol  evidence  to  the  contrary,  is  the  case  of  a  wife  having  sub- 
jected her  estate  to  the  debt  of  her  husband,  by  joining  in  a  mortgage 
of  her  estate.  The  allegation  is  the  same  as  m  Tate  v.  Austin,  that  it 
was  meant  as  a  gift  ;  but  there  it  was  a  vain  allegation,  and  not  ailowed* 
If  soy  it  stands  thus,  that  she  suffered  a  sum  of  money  to  be  raised  upon 
her  estate  :  if  this  had  been  by  fine,  and  a  trust  declared  to  raise  1500/. 
by  sale  or  mortgage,  for  the  benefit  of  the  husband,  it  would  have  he&$ 
manifestly  never  the  debt  of  the  husband,  but  a  sum  of  money  which, 
by  the  terms  of  the  contract,  he  was  entitled  to,  and  so  much  raised 
out  of  the  inheritance  of  the  estate*  But  where  it  is  alleged  to  be  a 
transaction,  purporting  (not  only  upon  the  terms  of  the  instrument,  but 
[  ^14  3  ^y  other  evidence)  to  raise  a  sum  [*]  of  money  for  payment  of  his 
debts,  was  it  possii^e  to  give  parol  evidence  applicable  to  the  trans- 
action itself,  so  as  to  prove  that  it  was  for  a  different  purpose,  and  milst 
have  a  different  effect  from  that  which  the  instrument  purported,  as 
that  the  wife's  debts  had  been  paid  by  it,  and  the  application  had  been 
^  different  from  what  was  in  the  original  contemplation  of  the  parties, 
such  parol  declarations  must  be  admitted  to  that  extent ;  and  there 
could  be  no  reason  for  rejecting  it :  but  when  I  thought  that  the  evp' 
dence  offered  in  this  case,  of  the  conversation  prior  to  the  husband's 
deaths  ought  to  be  admitted,  I  went  beyond  the  cases ;  for  all  the  au- 
thdrities  are  where  the  fact  has  been  established  of  the  money  being 
actually  paid  to  another  account,  and,  consequently,  considered  at 
never  borrowed  by  the  husband,  because  never  received  by  him.  But 
to  say  evidence  should  be  admitted  to  shew  the  wife's  consent  that  the 
money  should  be  his,  as  attempted  here,  would  be  carrying  the  rule 
of  evidence  too  far ;  and  if  it  stood  upon  that  case,  the  wife  ought  to 
have  the  estate  exonerated  out  of  the  personal  assets  of  her  husband. 
But  I  cannot  distinguish  this  case  from  the  case  of  the  heir;  for  if  the 
beir  wiU  t^  the  'executor  to  pay  the  legacies,'  and  that  he  will  not  prtes 

mm 
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bin-for  the  exoneratioo  of  his  estate,  and  the  executor  pay^  upon  that  lf79V 
aaiunmce,  the  executor  shall  not  be  called  upon  aflerwariJst  or  the  le> 
gatees  be  obliged  to  refund.  It  would  be  contrary  to  the  rules  of  equity 
to  say>  that  the  heir  should  not  be  barred,  by  such  a  concession,  from 
hit  claim ;  it  would  be  countenancing,  as  it  were,  a  mere  fraud  upon 
the  executor,  if  the  heir  was  allowed  to  call  upon  him  after  such  a  dis* 
ciaimer.  In  this  case  she  has,  by  her  declarations  to  the  executor, 
clearly  disclaimed  her  right ;  and  I  do  not  think  it  material  whether 
the  legatee  were  paid  before  or  after  this  concession ;  therefore  the 
bill  must  be 

Dismissed.  (6) 

(6)  JTiUau/^j^i,  aa  against  all  the  defendants  but  the  mortgagees.     VUh. 


Seal  against  Brownton  [Braunstom]. 
(Reg.  Lib.  1790.  A.  fol.  80.) 


B 


JLL  filed  by  the  heir  at  law,  against  the  devisee,  for  an  account  of  Bill  of  heir  at 
rents  and  profits.  d^*^"h 

t*]  An  issue  devisavit  vel  non^  had  been  directed  at  the  hearing.  waSuT  *" 

Jpon  the  trial,  a  verdict  was  given  for  the  defendant.  disndssed'witli 

Upon  the  cause  coming  on  for  further  directions,  the  heir  not  appear-  costs,  (l) 
ing,  the  only  question  was  as  to  costs.  [  *^15  ] 

sir,  Mariffield  saidy  the  rule  was  that  where  an  heir  was  made  de-r 
fendant  he  must  have  his  costs ;  but  where  he  is  plaintiff,  and  files  a  long 
bill  to  harass  the  devisee,  he  shall  pay. costs.' 
Lord  Chancellor  dismissed  the  plaintiff's  bill,  with  costs. 

(I)  Vide  Luxton  ▼.  Stephens^  5  P.  W.  573,  Webb  ▼.  Claverden,  2  A.tk.  424.  JSemejf 
^.  Eyre,  5  Atk.  387.  Johnson  ▼.  Gardiner^  1  Dick.  313.  JSlinkhome  v.  Fetui,  Und.  l^f. 
Mcukiey  ▼.  Masters,  I  Ves.  jun.  205.     See  also  IThiie  t.  fFUsoti,  13  Yes.  91,  92.  &c 


Armstrong  against  Eldridgb. 
(No  Entry.) 

THE  testator  gave  the  residue  of  his  real  and  personal  estate  to  Tesiato^giw 
trustees,  in  trust  to  sell  and  apply  the  interest,  proceeds  and  profits  *  "^wdiie  to 
thereof,  from  time  to  time,  to  the  use  of  his  grandchildren,  Frances  ™^i^i^ 
Armstrong,  Charlotte  Armstrongs  Rebecca  Armstrong,  and  Mary  Arm-  ^^  ^^  ^^ 
strong,  equally  between  them,  share  and  share  alike^  for  and  during  their  penons  for 

life,  and  sihn 
dfcease  of  the  survivor,  then  to  divide  the  principal  among  their  children;  two  died ;  the  interest  shall  ba 
paid  to  the  other  two.     Though  the  words  "  share  and  share  alike/*  in  a  will»  generally,  create  a  ttnaiicy 
in  Qommon,  they  cannot  do  so  where  there  is  an  express  jointenaacy.  (1) 

( 1 ),  And  samthe  converse!  where  words  ofjouOenancy  art  coupled  with  directions  amounting 
to  a  dnhknt  there  will  be  a  tenancy  in  common.  Vide  Perkins  v.  Saynlon,  antea,  I  vol. 
Iia.  and  the' note.  As  to  words  of  division  constituting  a  clear  tenancy  in  ooflonoi^ 
iMf  JoUifi  V.  EoMtt  antea,  25.,  Martin  ^r.^Wilsonf  postea,  324.«  and  in  Jemm'  ▼•  Jet^n^ 

iaVei.569.  .      .  .  ...,  .  ,.     :,   ,,^r 

. .  *  ^  several 
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Vt9ttM        aefecal  and  r^peoM^^  natural  Uoesi  aad  firom  a94.  iaiiaadiatel y  ofUrAif 

Vmpv»»^      decease  of  the  survivor  of  them,  in  trust  to  /i^  and  apply  the  prmeipal 

AatwBBoaio     money,  ^o,  aiMif  among  all  and  every  iA^  chudren  q{  ma  said  grand^ 

^vur        daughters,  equally  to  he  divided  between  them,  share  and  share  alike* 

""ipri-Mftr  f^Q  ^c  ^^  grand-daughters  were  now  dead,  leaving  children.    The 

question  was,  what  shoulcf  become  of  the  interest  which  the  two  deceased 

grand-daughters  took,  until  the  death  of  ^e  survivor.    The  children  of 

Uie  deceased  grand-children  claimed  them,  their  mpthers  being  tenants 

in  common,  therefore,  there  being  no  survivorship. 

But,  Lord  Chancellor  said,  that  though  the  words  ''  equally  to  be 
f<  divided,**  and,  <<  share  and  share  alike,  were,  in  general,  construed, 
in  a  will,  to  create  a  tenancy  in  common ;  yet,  where  the  context  shews 
a  joint-tenancy  to  be  intended,  the  words  should  be  construed  ac- 
cordingly ;  and,  that,  in  this  case,  it  was  evident,  that  the  interest  was 
[  *216  ]  to  be  divided  among  four,  while  four  were  [*]  alive ;  among  three, 
while  three  were  alive ;  and  nothing  was  to-  go  to  the  children,  while 
any  one  of  their  mothers  was  living ;  and,  declared,  the  whole  interest 
to  belong  to  the  two  living  grand-daughters,  by  survivorship. 


_  I 

Ex  parte  CatoBi  in  the  Matter  of  WHiTsaiDE,  a  Baokrupt. 


GhfvgiQg  a  nETITION  to  be  at  liberty  to  prove  a  debt,  the  oroof  of  which,  had 

^^"^"^  ^V^  *    been  refused  by  the  Commissioners ;  the  gvound  of  refusal  was,  that 

nT^n^imm,  ^^  bankrupt  had  been  charged  hi  execution  after  the  baakrupit^,  and 

is  an  eicctioii  after  he  had  obtained  his  certificate;  that  die  diribt  was,,  dierefore, 

to  proceed  at       discharged.  y 

law ;  and  the  It  was  argued  by  Mr.  &Hicitor  General  and  Mr.  Mitford,  that  although 
oj^itorjnnnot  ^  creditor  having  a  deWbr  in  execution  before  the  bankruptcy,  will  n6t 
wSuato^"^  prevent  him  from  pwJving ;  yet,  that  charging  him  in  execution  afteC  the 
coiiiinWon.(i)  commission,  is  such  an  election  as  the  dremtor  must  abide  bjK'  in  law, 

he  has  been  paid.  A  party  cannot  proceed  against  the  g#«d8,  after  the 
body  is  discharged  by  process  of  law.  If  a  debtor  dies  in  execution, 
the  creditor  may  proceed  against  the  goods;  but  that  was  in  conse- 
quence of  21  Ja.  1.  C.4.  so  that  it  ^eems  to  require  a  positive  act  of  par- 
hament.  It  is  a  particular  indulgence  to  permit  a  creditor  to  prove, 
when  he  has  the  bankrupt  in  execution,  before  the  commission ;  and  that 
on  the  ^ound,  that  the  law  has  taken  from  the  bankrupt,  all  his  effects, 
with  which  he  could  pay  the  debt,  to  which  the  creditor  probably 
looked ;  but  after  the  commission,  the  creditor  must  know  that  there 
was  nothing  to  chuse  between  but  the  body  and  the  commission. 

Lord  Chancellor, —  I  really  think  the  taking  in  execution  after  the 
commission,  is  an  election  not  to  come  in  under  the  commission ;  and, 
having  made  this  election,  the  creditor  must  abide  by  all  the  conse* 
quences  of  the  certificate.  He  may  assent  to,  or  dissent  from,  the 
certificate,  in  order  tp  as^  that  legal  remedy,  but  still  he  cannot  re- 
ceive any  benefit  from  the  commission. 
.    [i  *dl7  ]  [*]  The  matti^  stood  over,  and  coming  on  again, 

Mr.  Mtm^ield  cited  a  case  ex  parte  Htchlin,  2d  Feb,  1785|  where  the 
creditor  .having  taken  the  bankrupt  in  execution,  after  the  coouoaiaaion^ 
and  having  discharged  him,  still  was  not  suffered  to  prove  his  debt^ 
having  taken  the  highest  satisfaction  the  law  knows.  But  at  the  same 
time,  he  contended  it  was  reasonable,  that  whether  he  had  taken  him^ 

(1)    VUg  S.  p.  Mr  parte  H^ardouTf  antea,  191.  and  the  potes. 

before 
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befoiNe  or  after  the  commission,  he  might  still  be  at  liberty  to  make  an         179li 
election  to  take  a  diWdend ;    that  commencing  an  action,  is  not  an      ^    -  ^  ^  ^ 
election ;  and  if  commencing  is  not  so,  why  should  proceeding  be  con-        Erparu 
flidered  as  such  ?  Catoe. 

Lord  Chancellor  said,  the  right  way  was  for  the  creditor  to  apply  for 
leaTe  to  prove,  in  order  to  assent  to,  or  dissent  from  the  certificate.  If 
ihe  creditor  has  lost  his  debt  by  a  blunder,  it  is  a  pity,  but  he  has  made 
Jus  election. 

The  bankrupt  was  discharged  out  of  custody  by  compromise.  (2) 

(9)  Sir  J,  Smuan*%  notes  aUte  the  petition  was  dismissed,  29th  Jan.  1791. 


Heathcotc  against  Main  waring. 


EoUi;  IsiFet. 


IN  this  case  it  was  stated  by  Mr.  Lloyd^  and  admitted  by  the  counsel  A  real  oooipo- 

for  the  defendant,  that  in  the  cases  of  Robinson  v.  AppUton  (1),  and  ^^S^S^** 

in  Hatoesv.  Stwain  (2),  Exchequer  sittings  after  Trinity  1789;  it  was  ^^itSeir- 

settled^.that  a  real  composition  could  not  be  established  without  shew-  ing  the  deed  by 

ing  the  deed  by  which  it  was  created ;  or  proving  the  actual  existence  which  it  was 

of  such  a  deed  (3) ;  for,  otherwise,  every  bad  modus  would  be  set  up  as  •^•ted,  or 

a  real  composition ;  and  there  would  be  no  line  drawn  between  them.  ^^^^^^^ 

And  the  Master  of  the  Rolls  agreed  this  to  be  so.  mmi«w».    ^ 


(1)  SoimM9ti  ▼.  JppUtm,  4  Wood's  Hihe  Gas.  la  and  5  Gwill.  1 101. 
h)  4  Wood,  T.  Ca.  313.  and  2  Cox,  179. 

(9)   Vide  per  Ou  Bar.  Eyr^,  2  IL  Bl.  265,  and  the  opinion  of  the  judges  in  XfU^  r. 
JBMt^,  2  Bos.  Si  PnlL  906.  Acs. 


Green  against  Lowsa. 
(Reg.  Lib.  1790.  A.  fol.  145.  b.) 

II  ILL  by  creditors  against  the  executor,  heir,  and  purchaser  of  a  real  IijundloB 

-"  estate  charged  for  payment  of  debts.  IS*"***  ^^' 

[♦]  Mr.  Staidey  moved  for  an  injunction  on  the  purchaser  of  the  ^df^«edStor 

estate,  which  haa  descended  on  the  heir,  to  restrain  nim  from  paying  to  restndn  nav^ 

the  purchase-money  to  the  heir.  ment  to 

There  was  an  affidavit,  that  there  was  little,  if  any,  other  fund  for  pay*  heir*  (0 

ment  of  the  debts,  besides  this  estate.  [  *218  ] 

The  defendant  had  not  answered,  but  had  obtained  orders  for  time. 

Injunction  ordered,  till  answer,  or  (2)  further  order. 

n)  U^  however,  a  purchaser  pays  his  money  wHhout  notice  of  the  dehti^  be  is  saft 
boOi  against  the  heir  at  law  and  devisee.  Vide  Sugden,  Vend.  &  Pureh.  40&  n«te,  and 
Matkewt  T.  Janet,  2  Anstru.  506,  there  cited.  See  further  as  to  purchasers,  Smiih  ▼. 
ti^M.  amaa.  1  voL  1S6.  with  the  nolis,  and  IPttt&MMOM  ▼.  CmiU,  €tnUtk  M* 

(S)  *<  .Atd"  farther  older.    R.  L. 
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Atkivsov  agaitisl  Leonard. 
(Reg.  Lib.  1790.  A.  fol.  222.) 


Writof  neeicaf 

mgmobuiiwd 

byooeioliiarit. 

•guntt  anocfaer 
[amudly  in  this 
00ttBtr]r(l).] 
npoBabond 
■Mid  ia  the 
bill  to  te  loit, 
diiduvgad,  <m 
(hring  tecurity 
to  abidi  by  the 


Writ  (si  ne  eteat 
■not  be  upon 
en  equitable 
deoiend. 

Tbottgha 
court  of  law 
will  permit  a 
plainUffto 
declare  upon 
alottboodf 
that  does  not 
oust  the  con« 
current  ju- 
risdiction of 
this  Court.  (8) 

[•219] 


I^OTION  to  discharge  a  writ  of  neejttat  regno,  obtained  against  the 
^^^  defendant.  The  ^davit  made  b^  the  plaintilT,  upon  which  the 
writ  was  obtained,  stated,  that  the  plaintiff,  who  lived  in  Antiguaf  had 
formed  an  intimacy  with  the  defendant,  who  then  lived  in  Uie  same 
island ;  that  in  the  year  1765,  the  defendant  being  embarrassed  in  his 
circumstances,  the  plaintiff  had  assisted  him,  by  paying  off  some  debts, 
and  becoming  security  for  others,  and  continued  so  to  do  till  the  year 
1768 ;  when,  other  creditors  of  the  defendant,  to  whom  he  had  given 
bonds,  with  warrants  of  attorney  to  confess  judgment  thereon,  becoming 
pressini?  for  their  demands,  and  having  entered  up  their  judgments,  the 
plaintiff  made  out,  and  furnished  the  defendant  with,  an  account  of 
monies,  by  him  advanced  and  paid  for  the  defendant ;  requesting  him  to 
give  the  plaintiff  a  bond  and  warrant  of  attorney  to  confess  judgment,  to 
put  him  on  the  same  footing  with  the  other  creditors;  and  the  de- 
fendant, in  the  month  of  Mai^,  1768,  accordingly  gave  the  plaintiff  his 
bond  and  warrant  of  attorney,  for  securing  to  the  plaintiff  the  balance 
due  to  him  on  the  said  account,  with  interest,  at  6/.  per  cent.  Which 
balance,  to  the  best  of  the  plaintiff's  recollection  and  belief,  amounted  to 
800^.  current  money  of  Antigua,  equal  to  450/.  sterling.  The  affidavit 
farther  stated,  that  in  the  year  17^}  a  treaty  of  marriage  took  place 
between  the  plaintiff  and  his  wife,  the  defendant's  sister,  and  a  treaty 
with  the  defendant's  father,  for  that  purpose,  who  promised  to  £•]  enter 
into  a  bond,  for  securing  6001.  as  part  of  the  daughter's  portion ;  that 
the  plaintiff  came  from  Dominica  to  England,  leaving  his  wife  aiiid  her 
mother  in  the  care  of  his  house ;  and,  in  the  plaintiff's  absence,  the  de- 
fendant made  a  visit  to  plaintiff's  wife ;  that,  soon  afler  the  plaintiff's 
return  to  Dominica,  and  wanting  money,  he  found  it  necessary  to  press 
the  defendant  for  the  money,  secured  by  the  bond  and  warrant  of 
attorney ;  that  on  searching  his  bureau,  where  he  used  to  keep  the  said 
bond  andxvarrani  ofattomet/,  he  discovered  that  they,  together  xvith  other 
papers,  had  been  taken  atoay,  and  he  had  never  since  been  able  to  find  the 
same ;  that  the  father  of  the  defendant,  and  plaintiff's  wife,  dying  in 
Jan,  1783,  intestate,  leaving  defendant  and  plaintiff's  wife,  his  only 
children,  and  his  widow,  surviving  him,  his  next  of  kin,  and  entitled  to 
his  personal  estate ;  and  the  widow  soon  after  dying,  and  leaving  die. 
defendant  and  plaintiff^s  wife  her  next  of  kin,  and  the  father  dying  pot- 
sessed  of  about  19501.  currency,  equal  to  about  1 100/.  sterling,  and  the, 
mother  being  possessed  of  about  550/.  sterling,  the  plaintiff  claimed  in 
right  of  his  wife,  one  moiety  of  those  sums.  The  affidavit  further 
stated,  that  about  June,  1789,  the  defendant's  wife  being  in  a  bad  state 
of  health,  the  defendant,  together  with  his  wife,  came  to  England,  for 
medical  advice,  and  arrived  in  England  in  July  following,  and  the 
plaintiff  following  him,  arrived  in  England  soon  afler  him ;  and,  upon 
yarious  applications  to  the  defendant,  having  been  able  only  to  obtain 
the  payment  of  10/.  on  account  of  his  demands,  and  the  defendatnt 

(1)  Vide  S;  p.  1  Ves.  &  Beames,  129.  15S,  133.;  and  see  further  per  Lord  JElden  C 
in  approbation  of  the  principle  in  Etches  v.  LancCf  7  Ves. -41 8.  though  his  lordship  said 
the  principal  case  was  a  most  distressing  one.  Sluort  t.  Graham,  19  Ves.  SI 5.  Upon 
the  subject  generally,  &c.  see  Mr.  Beames's  Treat,  on  Ne  Ex.  pp.  30.  38.  44.  47*  50. 
Hyde  ▼.  Whitefield,  19  Ves.  342.  &c. 

(fi)  See  likewise  per  Lord  Eldon  C.  £x  parte  Greenway,  6  Ves.  812,  813.  BrowUey 
V.  Methnd,  7  Vcf.  19,  2Q.    £,  J.  CV.  ▼.  Saddam,  9  Ves.  4^,  &c,  Ac 

intending 
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bUeniing  ikordy  to  return  to  Tortola  ;  the  plaintiff  had  filed  his  bill  for        ^ff^f. 
the  recovery  of  his  demands.     **  Saith,  that  there  is  now  justly  due,     '"^StB^/iA^ 
**  and  owing,  from  the  said  defendant  to  this  deponent,  upon,  or  by       Atkivson 
**  virtue  of  the  said  bond  and  warrant  of  attorney,  the  sum  of  900if.         against 
•*  sterling ;  and  he  verily  believes,  that  upon  the  taking  the  account  of      L»>na»d. 
**  the  estates  of  the  defendant's  father  and  mother,  possessed  by  de- 
*<  fendant,  there  would  appear  to  be  due  to  plaintiff  and  his  wife,  for 
**  their  distributive  share,   5501,  besides  interest;"   and  the  plaintiff  \^* 

further  said,   that  he  was  in   Tortota  when   the   defendant  came  to  ^.    .  •• 

Emgiandy  and  understood,  that  his  whole  business  was  to  attend  his 
wife,  for  advice,  who  died  in  November  last;  and  the  defendant  in- 
tended to  return  (about  Christmas  last)  to  Tortola  ;  and,  that  if  the  \  ';* 
defendant  was  permitted  to  leave  the  kingdom,  without  giving  security 
to  answer  plaintiff's  demands,  he  verily  believed  he  should  be  in  great 
danger  of  losing  the  same.  When  [*]  this  application  was  made  to  the  [  *2S0  3 
Lord  Chancellor^  for  a  writ  of  ne  exeat  regno,  against  the  defendant. 
His  Lordship  thought,  that  the  plaintiff  had  laid  a  sufficient  ground  for 
the  writ,  with  respect  to  the  money  lent  and  advanced  for  the  plaintiff, 
but  not  to  the  extent  of  his  demand  in  right  of  his  wife,  to  a  moiety  of 
the  personal  estate  of  the  defendant's  father  and  mother ;  and,  therefore, 
by  his  order  of  the  29th  November ^  1790,  directed  the  writ  to  be  marked 
for  900/. 

Upon  this  writ,  the  defendant  was  arrested,  and  gave  bail ;  and  put  in 
his  answer  to  the  plaintiff's  bill,  admitting  the  execution  of  the  bond  and 
warrant  of  attorney,  but  stating  claims  upon  the  plaintiff;  and,  in  parti- 
cular, denying  that  any  thing  was  due  to  him  in  right  of  his  wife, 
from  the  estate  of  defendant's  father  and  mother ;  they  not  having  left 
sufficient  property  to  discharge  their  debts. 

Mr.  Solicitor  General,  supported  by  Mr.  Mansfield  and  Mr.  Steele^ 
now  moved,  that  the  writ  of  ne  exeat  regno  might  be  discharged,  and  the 
defendant  discharged  out  of  custody.  ^  ' 

They  argued  this  on  several  grounds;  IsC  It  was  a  writ  of  ne  exeat  , 
regno,  to  restrain  a  man  from  returning  to  his  own  country,  from  whence 
he  came  with  the  plaintiff's  knowledge,  and  for  a  legal  purpose,  the 
hfiving  proper  medical  advice  for  his  wife,  not  for  the  purpose  of  avoid- 
ing process ;  and  the  bill  was  only  filed  when  the  defendant  was  just . 
going  home,  though  the  plaintiff  had  been  a  considerable  length  of  time 
m  thia- country.  —  This  was  originally  a  prerogative  process,  and  hasu 
been  only  extended  to  the  subject  in  cases  where  the  defendant  was 
leaving  the  kingdom  for  the  purpose  of  avoiding  the  process  of  the 
Court.  Pract.  Reg.  251.  That  cannot  be  the  case,  where  the  party  is 
going  home  to  the  same  country,  which  is  the  country  of  the  plaintiff, 
where  all  the  accounts  are,  and  where  the  same  justice  may  be  had  as 
here.  In  '^Robertson  v.  fVilkie,  Amb.  177)  tlie  case  is  not  stated,  but  it 
appears  to  be  a  writ  to  restrain  the  defendant  from  returning  to  Minorca  f 
and  the  reason  why  Lord  Hardwicke  ordered  security  to  be  given,  was, 
that  there  was  no  faith  between  the  parties,  as  to  having  justice  wherer  ^ 

they  resided,  as  there  is  between  persons  living  in  the  English  colonies. 
Lord  Northington  refused  a  writ  of  ne  exeat,  on  this  very  ground. 
[*]  Secondly,  this  is  a  mere  legal  debt,  for  which  the  plaintiff  might  [  *S21  J 
hold  the  defendant  to  bail ;  and  therefore,  is  not  entitled  to  this  pro- 
cess, which  must  be  upon  a  debt  of  merely  an  equitable  nature. 
2Atk«210.  Then  what  is  the  nature  of  this  demand?  The  plaintiff 
does  not  awear  positively  to  one  shilling  beinff  due.  It  is  only,  that  he 
had  been  used  to  advance  money  for  the  defendant,,  and  hild  given 
security  for  his-  debts ;  that  he  desired  him  to  give  him  a  security  equal 
to  that  he  had  given  his  other  creditors ;  and,  that  the  defendant  gave 
him  a  bond  and  warrant  of  attorney  to  confess  judgment  for  the  balance, 
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which  amounted  to  800^  currency,  equal  to  about  40(tf.  to  the  pkiiHiiTli 
recollection  and  belief.  If  the  security  required  by  'this  warranty  be  in 
analogy  to  bail,  this  manner  of  swearing  would  not  be  sufficient  to  hold 
a  defendant  to  bail ;  the  sum  must  be  positively  sworn  to.  The  pUiinuff 
says,  afterwards,  that  there  is  now  9001.  due  to  him ;  whidi,  standing  by 
itself,  is  positive;  but  is  here  manifestly  founded  on  the  balance;  so  that 
it  is  impossible  the  plaintiff  can  be  positive  as  to  his  debt,  and  cannot 
make  that  sort  of  affidavit  which  is  necessary,  to  restrain  the  defendant 
from  goine  home.  If  900/^  is  due,  it  is  a  legal  debt ;  but  the  bond  and 
warrant  of  attorney,  being  money  to  secure  a  balance,  does  not  alter  the 
nature  of  the  original  debt.  Not  like  a  bond  for  a  certain  sum,  which 
shows  the  nature  of  the  contract.  The  defendant  swears,  in  his  answer, 
it  was  only  for  the  balance.  But  it  will  be  objected,  that  the  bond  and 
warrant  of  attorney  being  lost,  makes  it  an  equitable  demand.  Notwith- 
standing this,  the  defendant  might  have  been  held  to  bail.  In  Eeed  r. 
Brookmanf  3  Term  Reports,  151,  a  deed  of  release  was  pleaded  as 
lost,  and  allowed. 

Mr.  Le  Mesurier  as  amicus  curiae,  stated  a  case  of  Totty  v.  NeMU  in 
B.  R.  Trin.  24-  Geo.  3.  (cited  3  Term  Rep.  153.  note)  where  an  action 
was  brought  on  a  bond  as  an  existing  instrument,  and  prqfert  made :  the 
defendant  prayed  oyer:  Peckham  moved  for  the  plaintiff  to  dispense 
with  the  oyer^  on  account  of  the  original  bond  being  lost,  upon  giving  a 
copy  of  it;  BuUer^  J.  said  that  they  might  have  declared  on  the  bond  as 
lost;  and  the  Court  gave  the  plaintiff f  leave  to  alter  the  declaration. 

[♦]  Mr.  Uoyd  and  Mr.  King,  for  the  plaintiff.  —  Nobody  can  read 
the  affidavit  without  being  satisfied  of  the  money  being  due :  Uie  defend- 
ant admits  giving  the  bpnd,  but  only  says,  generally,  that  there  is  not  so 
large  a  balance  due.    We  admit  that,  m  order  to  authorise  the  issuing 
of  this  process,  the  demand  must  be  an  equitable  demand  ;  that  the  affi* 
davits  must  be  positive,  and  the  persons  proper  objects  of  the  application^ 
1st,  With  respect  to  its  being  an  equitable  demand  :  wherever  a  man  haa 
lost  his  bond  he  may  come  for  a  remedy  into  a  court  of  equity ;  no  actiim 
has  ever  been  supported  on  a  lost  bond.     If  there  are  any  declarations 
,  of  that  sort,  they  are  not  those  of  the  whole  Court.    In  tne  case  in  the 
Term  Reports,   Grose,  </.  differed ;  that  case  was  a  distress  for  a  rent- 
charge,  to  which  a  release  was  pleaded,  which  had  been  lost,  and  it  was 
so  pleaded  for  the  sake  of  the  Court's  presuming  the  release,  where  the 
/ent-charge  had  not  been  demanded  for  a  great  length  of  time.     In 
Whitfield  V.  Fau^set,  1  Ves.  387.  —  Lord  Hardmcke  says,  the  loss  of  a 
deed  is  not  always  a  ground  to  come  into  a  court  of  equity,  but  if  a  roan 
has  lost  a  bond  he  is  entitled  to  come  into  a  court  of  equity,  because  he 
cannot  declare  without  making  prqfert,  the  defendant  being  entitled  to 
oyer;  and  he  cited  several  cases  which  are  mentioned  at  the  end  of  the 
report.     So  Walmdey  v.  Child,  1  Vesey,  341.     As  no  cases  are  cited 
to  the  contrary,  your  Lordship  will  not  say  this  is  a  legal  demand.     As 
to  the  affidavit  being  positive,  it  has  been  laid  down,  that  where  the 
demand  was  for  an  account,  and  the  plaintife  swore,  that  they  vtrUy 
believed  a  certain  sum  was  due,  the  writ  has  issued ;  the  plaintinis  were 
the  next  of  kin  of  a  testator.  —  Mr.  Solicitor  General  has  said,  that  thie 
defendant  had  come  here  for  a  particular  purpose,  and  no  application 
tin  he  was  just  setting  off  upon  his  return.     The  affidavit  states,  that 
demands  had  been  made  in  the   fVest  Indies.     The  defendant  came 
hither  in  1788,  his  wife  died  in  1789,  yet  he  continues  to  stay  here.    It 
is  not  sufficient  to  say,  that  both  the  plaintiff  and  defendant  lived  in 
the  islands.     The  case  in  Ambler  does  not  state  the  circumstances,  but 
does  not  ap])ly  to  this  case ;  it  did  not  proceed  on  the  ground  of  the 


•f   Tbe  bond  bad  been  destroyed  by  the  defendant. 
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pinies  being  abroad*  In  a  case  of  CoUingridge  v.  Monk,  in  1766,  the 
defendant  was  usually  resident  in  Jamaica^  and  only  occasionally  resi- 
dent here,  yet  the  writ  was  granted.  If  I  lend  money  to  a  man  on  his 
bond,  he  is  my  debtor  wherever  he  goes.  It  is  said,  it  is  hard  to  make 
him  account  here,  but  there  is  no  doubt  the  [*]  account  must  go  on  ;- 
the  only  question  is,  whether  we  shall  have  a  security  to  obey  the  decree 
when  made. 

Mr.  Soliciior  General  in  reply.  —  The  very  case  determined  in  the 
court  of  King's  Bench,  is  put  by  Lord  Hardmcke^  in  the  case  cited. 
Consider  what  sort  of  equality  would  be  put  between  the  plaintiff  and 
defendant,  by  the  doctrine  now  held.  The  defendant  might  plead  a 
release,  lost  by  time  and  accident,  but  the  plaintiff  who  had  lost  his 
bond,  could  have  no  benefit.  In  the  case  mentioned,  of  Totty  v.  Nesbit^ 
it  was  a  bond  declared  upon,  with  a  prqfert;  the  declaration  was  after- 
wards amended,  and,  upon  the  trial,  the  loss  of  the  bond  was  proved, 
and  a  notorial  copy  produced,  upon  which  the  plaintiff  recovered.  There- 
fore, the  plaintiff  has  a  remedy  at  law,  and,  in  such  case,  the  Court  will 
not  usually  grant  a  writ  of  ne  exeat.  This  is  not  a  writ  sued  out  of 
course ;  a  case  must  always  be  established  for  it.  The  defendant,  by  his 
answer,  swears  positively,  that  the  plaintiff,  on  the  balance  of  accounts, 
was  indebted  to  him.  No  account  is  given  for  the  delay  in  filing  the 
bill ;  although  the  plaintiff  has  stated  that  he  came  hither  to  enforce  his 
demand  against  the  defendant.  There  are  courts  of  judicature  in  the 
islands  where  the  papers  and  other  evidences  are,  which  are  competent 
to  decide  between  the  parties. 

Lord  Chancellor.  —  The  real  question  is,  whether  there  is  a  sufficient 
equitable  demand  to  sustain  this  equitable  process.  —  I  should  be  sorry 
a  process  should  depend  on  so  precarious  circumstances  as  those  statea. 
llie  case  in  Ambler  did  not  go  to  the  length  now  urged;  the  Court 
thought  he  must  give  security  to  the  extent  of  the  demand.  Lord 
Hardwicke  is  there  made  to  take  a  difference  between  the  English  law, 
as  administered  at  Gibraltar,  and  the  Spanish  law  at  Minorca,  In  both 
eases  justice  would  be  equally  certain.  Lord  Northington  thought  the 
process  ought  not  to  be  extended  to  foreigners ;  that  could  only  apply 
where  the  justice  of  the  case  would  be  equally  certain  to  be  done. 
When  the  question  is  only  between  a  ne  exeat  regno ,  and  taking  security, 
I  easily  lean  to  the  latter ;  because,  beyond  securing  the  demand,  I 
think  there  is  no  reason  for  the  ne  exeat.  (S)  The  justice  of  the  court 
being  satisfied,  I  think  it  would  be  better  to  abandon  the  process,  than 
to  apply  it  where  the  purpose  can  be  answered  by  giving  security :  it 
should  be  used  only  to  compel  the  party  to  abide  by  the  justice  of  the 


[•]  I  shall  not  contradict  the  case  in  the  King's  Bench  ( Totty  v. 
Neibit)  being  law ;  but  the  question  is,  whether  this  court  is  ousted  of 
iU  jurisdiction,  so  that  a  demurrer  would  he  to. a  bill,  for  a  lost  bond, 
and  it  must  be  dismissed  :  I  thought  there  had  not  been  any  such  way 
of  declaring,  but  there  must  be  aprq/ert;  but,  as  it  is,  there  must  be 
proof  of  the  bond's  having  had  existence  and  being  lost.  But  it  does 
not  follow,  because  the  court  of  law  will  give  relief,  that  this  court  loses 
the  concurrent  jurisdiction  which  it  has  always  had :  and  till  the  law  is 
clear  upon  tlie  subject,  the  court  would  not  do  justice  in  refusing  to 
eotertain  the  jurisdiction.  (4) 

Therefore  the  writ  must  be  discharged,  on  giving  such  security  as 


1791. 

Atkiksow 

LlOKAmD. 

[  ♦gSS  ] 


[♦224] 


(3)  See  the  refierenoes  in  note  (1)  antea. 

(4)  Seethe r^erences  in  note  (S)  arUeo, 
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the  Master  shall  think  proper,  to  pay  what  shall  be  fbund  due  upon  the 
account.  (5) 

(5)  The  order  directed  security  to  be  given  to  answer  the  plaintiirB  demandi  to  the 
extent  of  2500L ,  if  so  much  should  ultimately  be  found  due  from  him  to  the  plaintiC 
R.  L. 


HoUt,  7th  Feb. 

Bequest  of 
residue  to  cer- 
tain persons, 
and  if  they 
should  die  in 
the  life>time  of 
the  testatrix, 
to  their  legai 
represtniaHves, 
—  One  died, 
his  next  of  kin 
shall  take  the 
share  of  the 
residue,  not 
his  executor 
beneficially,  or 
his  residuary 
legatees.  (1) 


[*225  ] 


BuiDGE  agaijist  Abbot. 

<Reg.  Lib.  1790.  A.  fol.  253.) 

llf^ARY  KING  made  her  last  will  and  testament,  and  some  codicili 
thereto,  and,  by  a  second  codicil  to  her  will,  dated  Hth  May,  1788, 
taking  notice  of  the  death  of  her  cousin,  Stephen  Abbot,  the  elder,  whom 
by  her  will  she  had  appointed  executor,  and  that  by  the  death  of  said 
Stephen  Abbot y  the  residue  of  her  estate  remained  undisposed  of,  she 
gave  and  bequeathed  all  the  residue  and  remainder  of  her  personal 
estate  and  effects,  unto  the  .defendant  Abbot,  six  other  persons  (not 
parties)  and  the  testator  John  Webb,  deceased,  equally  to  be  divided 
between  them,  share  and  share  alike,  and  she  directed,  that  in  oate  ^ 
the  death  of  any  of  them  (tl>e  said  residuary  legatees)  before  her,  then  Vke 
share  or  shares  qfhim^  her,  or  them,  so  dying  before  her,  should  go  iOf  ke 
had  and  received  by  his  or  her  legal  representatives,  and  appointed  the 
said  defendant  Abbot,  and  John  Webb,  exeputors  of  her  will. 

John  Webb  died  the  14th  February,  1788,  in  the  life-time  of  the  testa* 
trix,  possessed  of  a  considerable  personal  estate,  and  having  made  his 
will,  dated  10th  January,  1786,  whereby  he  gave  several  legacies  to  the 
plaintifis  and  defendants,  and  appointed  the  defendants  Abbot  and 
Stonard  executors,  leaving  the  plamtifFs,  and  some  of  the  defendants  his 
residuary  legatees.  [♦]  Soon  after  the  death  of  John  Webb,  oa  the 
24th  March,  1788,  the  testatrix,  Mary  King  died,  and  upon  settling  the 
account  of  her  property  2235/.  19^.  was  paid,  by  the  surviving  executor 
of  Mary  King,  to  the  executor  of  John  Webb,  as  his  share  of  the  residue 
of  her  estate. 

The  plaintiffs  claimed,  and  filed  their  bill  for  this  property,  as  next  of 
kin  of  John  Webb,  insisting,  that  it  not  being  such  a  vested- interest,  at 
the  time  of  making  his  will,  or  at  his  death,  as  he  could  dispose  of  b\r 
will  (the  testatrix  being  then  alive)  it  must  be  considered  as  part  of  his 
personal  estate  undisposed  of  by  his  will,  and  concerning  which  he  was 
to  be  considered  as  having  died  intestate,  and  that  they  were  therefore 
entitled  thereto. 

The  defendants,  the  executors  of  John  Webb,  claimed  the  residuBry 
part  of  the  testator's  estate,  in  that  capacity,  and  the  residuary  legatees- 
claimed  the  same  as  part  of  the  personal  estate  of  John  Webb. 

The  case  had  been  argued  this  term,  and  this  day  his  Honor  gavcr^ 
Judgment  to  the  following  effect ; — 

Master  of  the  Rolls, — There  is  nothing  more  clear  than  that  a  testator" 


(1)  Sec  also  Long  v.  BlatkaU,  3  Ves.  48^.;  and  as  to  the  general  princi|>le8 
▼.  Brooks,  antea,  1  vol.  84,  and  the  Editor's  notes.     It  is  very  observable  that  the 
Evans  V.  Charles t  1  Anstni.  128.,  determined  in  the  Exchequer,  soon  after  the 
ca<e.  does  seem  very  irreconcileable  with  its  deoision,  notvUthstandmg  what  is  said  there  by  tk^ 
Lord  Chief  Banm,  (\),  132^)  by  Lord  Loughborough  C.  in  Long  v.  Blackall,  S  Vea.  490-9 
and  by  the  M.  H.  in  HoUoway  v.  HoUowqy,  5/ Ves.  402.     In  addition  to  the  reference* 
contained  in  the  Editor's  note,  atUeOf  1  vol.  84,  vide  Jennings  v.  GaUimore,  3  Ve».  147. 

may, 
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may,  if  he  thinks  fit,  prevent  a  legacy  from  lapsing.  (2)    It  is  necessary,         1791. 
according  to  Sibley  v.  Cook^  (3  Atk.572.)  not  only  that  he  should  declare,      v..»\— / 
that  the  legacy  should  not  lapse,  but  likewise  who  should  take  in  the  stead        Bridge 
of  the  residuary  legatee.  ,  oMoinst 

I  cannot  suppose  that  the  testatrix  meant,  by  the  substitution,  that  Amot. 
any  person  who  claimed  under  the  will  of  the  residuary  legatee  should 
take;  nor  could  she  intend,  that  any  persons  who  should  casually  re- 
present Joku  Webb,  as  executors,  who  might  be  different  persons,  one 
representing  him  here,  another  abroad,  one  in  the  province  of  Canterburt/, 
another  in  the  province  of  York  should  tak^;  she  could  not  mean,  that 
the  person  who  might  be  entitled  to  the  probate  of  the  will,  should  take 
this  beneficially. 

The  executors  being  out  of  the  case,  the  next  thing  is,  whether  she 
could  intend  that  it  should  be  given  in  such  a  manner,  that  John  Webb 
should  dispose  of  it.  She  might  have  done  this  [*]  by  giving  it  to  [  *226  ] 
such  person  as  John  Webb  should  appoint.  If  she  had  given  it  thus,  all 
the  persons  who  had  claims  under  his  will,  and  their  representatives,  if 
they  died  before  Mary  King,  must  take,  which  is  absurd  to  suppose. 

I  am  of  opinion,  that  the  true  construction  is,  that  by  legal  representa' 
iif>e$^  she  meant  such  persons  as  could  claim  John  Webb*s  property  in 
their  own  right ;  which  would  be  his  next  of  kin. 

What  does  John  Webb  dispose  of  by  his  will  ?  his  own  estate ;  he 
does  not  affect  to  dispose  of  what  might  come  from  die  will  of  a  hving 
person. 

It  so  happens,  that  there  may  be  a  special  residue,  as  there  was  in  the 
Attorney  General  \,  Johnson^  Ambl.  577.  where  the  question  was,  whether 
by  residue  was  meant  all  that  should  lapse ;  and  it  was  held,  that  he  did 
not  intend  the  lapsed  legacy  to  pass.  The  case  of  Davers  v.  Dexues, 
3  P.  Wms.  40.  was  there  referred  to. 

It  is  absurd  to  suppose  he  meant  every  thing  to  pass  which  might 
arise  by  fresh  acquisition.  Is  it  possible  he  could  intend  to  pass,  what 
miffht  come  under  this  will  ?  Although  it  is  argued  that  persons  by  these 
residiuyry  devises  oHen  convey  estates  of  which  they  were  not  conusant ; 
yet  suppose  he  had  children,  and  after  giving  something  to  each,  had 
given  tne  residue  to  one ;  non  constat^  he  meant  the  same,  in  case  of  a 
great  acquisition.  Then  it  is  not  probable  he  meant  tliese  persons  to 
lake  by  tne  description  of  legal  representatives. 

It  is  true,  that  by  legal  representatives,  in  the  Court  of  Chancery,  we 
generally  mean  the  persons  in  whom  the  estate  legally  vests.  But 
Uieae  may  be  several  persons  according  to  the  situation  of  the  property, 
one  person  in  the  province  of  York,  another  in  the  province  of  Can- 
terbury, 

There  is  another  sense  in  which  the  words,  legal  representatives,  may 
be  understood,  viz,  the  persons  entitled  beneficially  to  the  property.  It 
is  true,  in  the  statute  of  Distributions,  the  words  legal  representatives,  are 
not  used  for  next  of  kin,  nor  for  executors  or  administrators,  but  for  the 
testator's  [•]  children,  or  their  children  only,  or  the  descendants  of  the  [  ♦227  J 
next  of  kin  :  the  statute  means  persons  substituted  in  the  place  of  others 
deceased. 

I  think  I  impute  a  more  probable  sense  to  the  words,  than  either  the 
executor  or  residuary  legatee  o^  John  Webb, 

Then  another  question  may  be  made,  whether  they  are  to  be  the 
representatives  at  tlie  death  oi  John  Webb  or  Mary  King,  and  if  they  be 
different  persons,  there  must  be  an  enquiry  as  to  that :  I  think  they 
cannot  be  the  legal  representatives  at  his  death,  for  then  the  shares 
would  be  lapsed  before  they  vested ;  but  at  the  death  of  Mary  King, 

(e)  Vide  Matfhtink  ▼.  Brwks,  antea,  1  voL  S4.  with  ths  £ditoc*t  note. 
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Jot  she  meant  it  to  go  to  persons  alive  at  her  decease.  She  meant  such 
persons  as,  at  the  time  of  her  decease,  tvould  be  entitled  to  John  Webb'« 
prapeti^,  ij^he  had  survived  her,  or  died  intestate^ 

This  seems  the  most  rational  construction,  and  liable  to  the  fewest 
absurdities ;  for  the  share  of  the  residue  was  not  intended  to  be  a&sets  of 
John  Webb. 

The  case  of  Sibly  v.  CooJc^  will,  I  think,  hardly  prove  much  ;  it  was 
given  to  executors  —  I  think  if  that  had  been  the  word  used  in  this  case, 
there  might  have  been  considerable  doubt.  The  person  taking  could 
not  claim  under  John  Webb,  his  executor  might  have  been  an  executor 
in  trust :  I  think  therefore  she  meant  his  next  of  kin  at  her  death. 

It  might  have  been,  that  some  of  them  had  died  between  his  death  and 
hers  :  as  none  died,  there  will  need  no  enquiry. 

I  must  therefore  declare  the  per%ons  entitled  as  legal  representatives, 
to  be  the  persons  who  would  have  been  entitled  as  next  of  kin  to  «7oAs 
Webb,  at  the  death  of  Mary  King.  (3) 

(3)  The  Master  of  the  Rolls  some  yean  afterwards,  speaking  of  thii  pari  ^^  Bcpcrt, 
HoUoway  T.  Same,  5  Ves.  402.,  says,  *'  I  wish  to  add  a  few  words  to  the  Report  of  that 
case  to  shew  what  the  Decree  was.  The  Report  states,  that  I  declared  the  posons 
entitled  as  legal  representatiTes  to  be  the  persons  who  would  have  bem  entitled  as  nest 
of  kin  to  John  Webb  at  the  death  of  Mary  King.  I  desire  that  these  words  mav  bt 
added :  *  in  case  he  had  at  that  time  died  intestate.'  I  belie? e  these  worda  were  added 
in  the  Decree.'* 

Upon  consulting  the  Reg.  Book  accordingly,  the  declaration  appears  thus :  '*  that  1^ 
the  words  *  legal  representadves*  mentioned  in  the  codicil  to  the  will  of  the  aaid  testatrix 
the  next  of  kin  of  John  Webb  deceased,  therein  al60  named,  will  be  entitled  to  the 
share  of  the  residue  of  her  persona)  estate  to  which  the  said  John  Webb  would  have  been 
entitled  in  case  he  had  survived  the  said  testatrix,"    R.  L. 
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Holls,  same  day. 

An  insolvent 
debtor  is  not 
a  necessary 
party  to  a  bill 
by  a'  purchaser 
of  his  interest 
in  stock,  against 
his  assignee. 

Butif  ithai 
been  sold  for 
an  apparently 
under-price, 
the  Court  will 
cnquune  into  the 
real  value, 
previous  to 
decreeing  a 
specific  per- 
formance. 


[♦]  Collet  against  Wollaston. 
(No  Entry.)  « 

THE  plaintiff  was  purchaser,  at  an  auction,  of  the  reversionary  interest 
of  two  sums  of  2000/.  South-sea  stock,  and  1200/.  New  Souih-ua 
annuities,  subject  to  the  life  interest  of  Tht^as  Mulcaster,  an  insolvent 
debtor  of  the  age  of  45  years,  which  were  standing  in  the  names  of 
trustees  ih  his  marriage  settlement,  and  subject  to  the  uses  thereof,  at 
the  price  of  S20/.  for  the  said  2000/.  South-sea  stock,  and  215/.  for  the 
said  1200/.  New  South-sea  annuities,  and  now  filed  his  bill,  against  the 
assignee  of  the  said  insolvent  debtor,  and  the  trustees  in  the  marriage- 
settlement,  for  an  assignment  and  transfer  of  the  same  into  the  names 
of  new  trustees,  for  the  benefit  of  such  of  the  defendants  as  were  entitled 
to  the  dividends  during  the  life  of  the  insolvent  debtor,  and  for  the  benefit 
of  the  plaintiff,  after  his  decease. 

One  o€  the  questions  was  whether  Thomas  Mulcaster,  the  insolvent 
debtor,  ought  to  have  been  made  a  party  to  the  bill,  which  he  was  not 
And  his  Honor,  this  day,  declared  his  opinion  that  he  was  not  a  neces- 
sary party  ;  but  the  reversionary  interests  seeming  to  have  been  sold  for 
a  veiy  low  price,  said  he  would  direct  an  enquiry  into  their  value,  before 
he  decreed  a  specific  performance  of  the  purchase. 


IN  THE  Court  of  Chancer \% 


Stokes  asainst  M^Kerral. 


•o 


1 


(No  entry  on  this  occasion.) 

J?0^,  8th  FS^ 

N  this  case,  a  witness  had  been  examined.     It  became  afterwards  Issue  ordered 
suspicious,  that  he  was  interested,  either  personally,  or  as  a  trustee.  ^.  ^hscovo*  a 
His  Honor  ordered  an  issue,  in  order  that,  upon  his  examination  in  the  J^^J^*)"*" 
court  of  law,  questions  might  be  put  to  him,  to  discover  his  interest ; 
though  he  said  he  thought  the  Court  might  order  an  interrogatory  to  be 
exhibited  to  him,  in  the  nature  of  a  voir  dire,{\) 

( I )  The  examioation  of.  witnesses  in  equity  is  attended  with  so  much  inconvenience, 
that  it  has  been  held  the  crotS'examinatimnf  an  opponent*  t  witness  docs  twt  wave  affections 
to  his  competence  in  jwint  of  interest ;  and  the  reason  given  is*  that  it  cannot  be  known 
before  jmhUcation  whether  the  witness  has  or  not  admitted  the  fact.  See  Moorkouse  ▼.  De 
Passou,  19  Ves.  433,  434.  and  Coop.  Ca.  Ch.  300.  It  is  to  be  observed,  however,  upon 
this,  that  the  practice  formerly  was  contra,  Corpor,  of  Sutton  Coldfield  v.  Wilsoni  1  Vem. 
S54.  rthere  cited,)  though  Scottv.FenwtcktJjvnWt  1250.  (there  also  cited,)  warranU  it, 
•a  well  as  Lord  EUton  C.'s  observation,  thaT*'  there  may  be  a  general  interrogatory  to 
**  every  witness,  as  to  whether  he  is  interested."  See  in  Purcell  v.  M*Namaraj  8  Ves. 
926.  The  objec^on  as  to  an  interest  in  any  witness  is  much  attended  to  by  the  Court ; 
and  a  party  was,  under  the  circumstances,  allowed  a  commission  to  examine  witnesses 
as  to  the  point  of  interest  in  others,  who  had  been  examined,  before  publication  had  passed. 
See  Vaughan  v.  WorraU,  2  Madd.  R.  522.  et  seq.  in  which  Sir  Thomas  Piumer,  Vice-Ch. 
went  thiXMigh  all  the  material  cases  with  great  care. 


[*J  SuERRiT  against  Birch.  [*229] 

Rolls,  same  day, 

UILL  as  to  a  moiety  of  a  residue;  the  other  moiety  was  given  to  A.  Parties. ^ 

•■-'  (one  of  the  defendants)  for  life,  and  upon  her  decease,  to  such  [In*«Mtfora 

persons  as  she  should  appoint,  and,  in  default  of  appointment,  to  certain  ^^^^ 

other  persons.  other  pctbom 

Upon  the  opening,  Mr.  Richards  objected  that  these  persons  were  -interested  must 

not  brought  before  the  Court.  .  ^  before  the 

And,  although  the  interest  was  upon  such  a  remote  contingency,  his  Court,  (i)] 
Honour  thought  they  must  be  made  parties ;  and  the  cause  stood  for 
chat  purpose,  the  plaintiffs  paying  the  costs  of  the  day  to  the  defendants. 

(1)    Vide  Parsons  v.  Nemlle,  postea,  36S.  and  Elmslie  v.  M'Atday,  postea,  624.    Cock" 
m  V.  Thompson,  16  Ves.  328.    But  even  in  the  case  of  a  residue,  there  may  be  exceptions* 
Fide  ibid*  referring  to  Chancey  v.  May,  Finch,  Free.  Ch.  592. 
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MoOs,  lOth  Feb. 

[A  testator 
hftTing  copy- 
hold estato 
UDiuirendcred 
and  no  free- 
hold. (1)] 
Surrender 
supplied  for  a 
wife  against  a 
distant  heir  f  2) 
not  proTided 
for  by  the  tcs- 
tcstator,  though 
provided  for 
aliunde,  (3) 


[•2S0] 


Chapman  against  Gibson. 
{Reg.  Lib.  1790.  A.fol.518.) 

^H£  testator  devised  <'  all  his  estate  whatsoever  and  wheresoeffTf 
-■•    "  and  of  what  nature  or  kind  soever"  to  his  wife. 

He  had  only  copyhold  estate.  —  His  heirs  at.  law  were  a  nephew  and 
niece,  who  took  no  provision  under  the  will,  but  were  otherwise  pro- 
vided for.  —  The  estate  was  not  surrendered. 

The  bill  was  by  the  wife,  against  the  heir  at  law,  praying  a  surrend^ 
of  the  estate* 

Several  cases  were  cited :  but  as  ihe  arguments  made  use  of  by  the 
counsel,  were  repeated  by  his  Honor,  in  his  judgment,  it  is  not  Decessarj 
to  state  them  here. 

His  Honor  gave  judgment  this  day. 

Master  of  t/ie  Rolls. — Though  I  have  not  found  any  case  where  a 
distant  heir  at  law  has  been  compelled  to  make  a  surrender  for  the 
wife  (2),  yet,  I  shall  not  forbear  to  make  the  precedent,  if  I  can  find  a 
principle.  I  have  looked  at  all  the  cases  I  [*]  can,  to  find  on  what 
principle  this  Court  goes  in  supplying  a  defect,  and  altering  the  legal 
rifi;ht;  it  is  this,  —  Whenever  a  man,  having  power  over  an  estatei 
•  whether  ownership  or  not,  in  discharge  of  moral  or  natural  obligationsb 
shews  an  intention  to  execute  such  power,  the  Court  will  operate  upon 
the  conscience  of  the  heir,  to  make  him  perfect  this  intention.  This  is 
an  intelligible  principle.  Very  early,  where  the  testator  shewed  an 
intention  to  provide. for  debts,  tnis  Court  would  supply  the  defect  against 
the  heir.  This  is  not  to  be  confounded  with  the  case  of  the  heir's  odng 
disinherited  [of  estates  at  the  common  law]  by  wills  not  duly  executed; 
there  is  no  will  at  all;  the  Court  cannot  see  that  there  is  such  an 
instrument  (4) :  but  wherever  there  is  such  a  power,  it  has  been 
executed.  The  next  class  of  cases  are  those  where  there  is  a  natural 
obligation.  Formerly,  some  judges  have  thought  otherwise ;  but  it  is 
now  settled,  that  the  Court  will  not  enquire  into  Xhe^ouantum  of  the 
provision.  It  is  sufficient,  that  the  testator  is  acting*  in  discharge  ef 
moral  or  natural  obligations;  and  it  is  very  difiicult  for  the  Court  to 
enter  into  such  an  enquiry :  the  father  must  be  the  best  judge.  The 
question  has  been,  whether  this  is  to  be  done,  so  as  to  put  a  younger 
child  in  a  better  condition  than  an  elder.  Now,  I  take  it  to  be  settled, 
that  this  is  no  objection.  The  father  is  the  judge  as  to  the  Quantum  of 
the  provision.  But  still  there  remains  a  case,  which  I  admit  has  been 
determined,  whether  wisely  or  not,  I  do  not  8av»  viz.  That  the  heir 
[being  a  son]  is  not  to  be  compelled  to  supply  the  surrender,  if  he  a 
totally  unprovided  for  (5) ;  at  nrst,  the  word  '*  disinherited,'*  was  used 
in  this  subject ;  but  I  take  this  not  to  be  so ;  and  this  Lord  Hardwich 
says,  for  it  is  of  no  consequence  whether  the  provision  comes  from  the 
father  or  not.     Now,  on  what  principle  can  the  Court  have  made  this 

(1)  Reg.  Lib.  et  poslea,  232.  note,  et  vide  Church  ▼.  Mundy,  15  Vcs.  S96.  &c 

(2)  See  now,  however,  Fielding  v.  Wintvood,  16  Ves.  90.  As  to  the  difference  of 
opinion  between  Lord  Loughborough  C.  in  Bills  v.  DounUon,  5  Ves.  557.  and  Sir  P. 
ArdtHy  M.  R.  (who  decided  the  principal  case)  with  regard  to  the  Court's  entering  or 
not  into  the  consideration,  whether  an  heir  it  prodded  for,  where  there  is  a  natural  M- 
gation  to  provide  for  him.  See  A  pp.  to  Sugden  on  Powers,  and  Scriyen  on  Copyholdi* 
136,  137,  138.,  and  Rodgers  ▼.  Marshall,  17  Ves.  294.  &  16  Ves.  9?. 

(3)  Lord  Redesdale*s  notes  observe  this  to  be  imnuxterial,  referring  to  p.  931. 

(4)  See  Sheddoti  v.  Goodrich,  8  Ves.  481.  492,  493.  &c 
1$)  Sec  the  refcrencei  in  note  (2)  aniea. 
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exception?  It  is  attended  with  difficulties  to  know  when  the  son  shall  I79L 
be  said  to^be  unprovided  for.  The  principle  must  be  this,  that  the  ^_  \  i_^ 
testator  being  under  an  obligation  to  do  an  act,  we  will  compel  the  heir  CiiAnLAX 
to  perfect  it ;  but  we  will  not  compel  him  to  fulfil  an  obligation  at  the  agmma 
expence  of  another ;  and,  if  the  testator  has  totally  forgot  to  make  any  Guww. 
provision  for  his  eldest  son,  this  shall  be  an- answer  to  the  claim  of  the 
wife,  or  other  children.  If  this  be  the  principle,  it  remains  to  be 
decided  whether  it  can  be  applied  to  any  person  but  a  child.  This  idea 
struck  Sir  Thomas  Setoel^  in  Brooke  v.  Gumevy  though  that  case  is  not 
a  decision  of  it.  Upon  the  several  cases,  the  principle  may  be  coK 
lected,  (and  satisfactorily  [*]  I  think,  except  as  to  the  exception  of  an  [  *2Sl  1 
eldest  son  provided  for,)  Hardham  v.  Roberts^  in  1682,  2  Vern.  132. 
Bradley  v.  Bradley,  2  Vern.  163.  In  Bath  v.  Montague,  3  Ch.  Ca.  106. 
Lord  HoU  says,  that  was  a  power,  ^nder  hand  and  seal,  to  charge  the 
estate  with  provision  for  younger  children ;  he  made  a  reversion  for  the 
benefit  of  younger  c^iildren,  not  exactly  pursuant  to  the  power.  *'  This 
"  was  held  good  in  eouity."  I  think  the  execution  of  a  power,  and  a 
surrender  of  a  copyhold,  go  hand  in  hand,  precisely  on  the  same  ground. 
He  recognizes  the  principle,  that  it  depended  on  being  the  case  of  a 
nataral  obligation:  on  account  of  which,  the  Court  would  interpose. 
KtUle  V.  Tawnshend,  1  Salk.  187*  where  it  is  said,  '*  not  to  be  material, 
**  whether  the  son  is  before  provided  for;  for  the  father  is  the  best 
**  judge  whether  the  son  is  sufficiently  provided  for,  or  not."  And  in 
^Frtestone  v.  Raul,  mentioned  in  the  note  to  Watts  v.  BuUas,  1  Wms.  61. 
(fi»r  which,  I  looked  into  tlie  register's  book,)  the  same  thing  was  done. 
Now,  as  to  a  grand-child,  I  cannot  see  why  he  should  not  have  thO'Same 
equity;  for  the  statute  oi Elizabeth  has  made  it  compulsory  on  a  grand- 
ftuier  to  provide  for  him.  However,  it  will  be  for  the  Court  to  deter- 
mine this  matter  when  the  case  comes  before  it.  Watts  v.  BuUas, 
1  Wms.  60.  shews  that  a  brother  of  half  blood  is  not  within  the  case; 
bat  that  is  not  material  to  this  point.  In  ToUett  v.  ToUett,  2  P.  Wms.  489. 
a  defective  execution  of  a  power  was  supplied  for  a  wife.  In  f  Ross  v. 
JZosfy  1  £q.  Abr.  124.  the  surrender  was  not  supplied  because  the  devise 
was  satisfied  by  the  freehold ;  that  was  the 'ground  of  the  determination ; 
the  reason  therefqf e  afterwards  given,  as  to  disinheriting  the  brother, 
was  not  material.  Cook  v.  Amham,  Cases  temp.  Talbot,  35.  the  only 
doubt  there  was,  whether  the  rule  would  extend  to  reversionary  in- 
terests. Andrews  v.  Wall,  6  Vin.  237.  the  surrender  was  supplied. 
HmMns  v.  Leigh,  1  Atk.  387.  that  case  does  not  determine  the  point,  s. 

for  Lord  Hardwicke  thought  the  will  did  not  pass  copyhold ;  but  there 
is LfOrd  Hardwicke^s  opinion,  that  the  word  '*  disinherison*  is  not  the 
proper  word ;  but  the  question  is,  whether  the  heir  is  unprovided  for. 
I  have  looked  into  the  register's  book,  for  Taylor  v.  Taylor,  reported 
1  Atk.  386.  and  find  it  rather  more  in  point  than  as  it  stands  in  the  book. 
There,  two  thirds  of  the  copyhold  were  given  to  the  wife,  though  the 
book  does  not  state  it.  The  fact  [*]  was,  the  father  purchased  in  the  r  %2S2  1 
soo*B  name ;  the  father  continued  in  possession.  On  the  father's  death, 
the  son  took  possession,  made  a  will^  and  died.  The  copyhold  de- 
jcended  on  his  heir  at  law.  It  does  not  appear  that  any  real  estate 
descended  on  the  second  son.  The  bill  was  brought  against  the  de- 
fendant, as  heir  at  law  of  his  brother,  the  second  son ;  the  eldest  son 
iDsistedy  that  if  the  second  son  took  the  copyhold  as  an  advancement,  it 
should  be  brought  into  hotchpot*  Lord  Hardwicke  directed  the  sur* 
render  to  be  supplied :  so  that  here  is  a  case  of  supplying  a  surrender 
against  the  heir,  who  took  nothing  from  the  seoondf  brother.  Smith  v. 
Baker,  1  Atk.  385.  compares  the  rule  to  an  heir  in  blood,  and  no  other 

» 

f  The  proper  imuim  of  this  cast  if  Boti  v.  Boss,  snd  it  U  lo  dui,  6  Vin.  258. 
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distinction  there  made ;  but,  surely,  the  right  question  must  be,  whether 
there  is  any  obligation  to  provide :  for  odierwise,  why  should  it  not  be 
applied  for  the  htrres  factutf     Hervey  y.  Hervey,  1  Atk»561.  shews, 
that  one  branch  of  a  family  shall  not  be  provided  for  by  the  ruin  of  an- 
other.    Macey  v.  Sharmur^  1  Atk.  S89.  surrender  supplied.     Roome  v. 
Room€$  8  Atk.  181. —  Goodxvyn  v.  Goodwyn^  1  Vesey,  226. —  Tudor  v. 
Anton^  2  Vesey,  582. — These  are  all  the  cases  reported  on  the  subject. 
There  has  been  another  case  mentioned  of  Brooke  v.  Gumey;   but 
neither  of  the  points  in  that  case  affect  this.    The  same  question  arose 
there,  but  was  not  necessary  to  be  determined.     Sir  Thomas  Setoel  had 
considered  the  point,  and  thought  it  of  great  weight.    The  case  turned  oix 
the  words  of  the  will,  which  were,  **  all  my  lands  whatsoever,  and  where— 
"  soever,  and  of  xvhat  naturcj  kind^  or  quality  soever  (6),  to  my  wife.*  '^ 
The  wife  acquiesced,  from  1763,  to  1779.     Slie  sold  freehold  estate  ii^- 
1763.     Sir  Thomas  Setoel  determined  on  the  acquiescence,  and  though 
the  words  of  the  will  sufficient.    On  appeal  to  Lord  Thurloxv,  he  though 
the  acquiescence  did  not  bar,  but  that  the  words  were  not  sufficient 
Now,  in  this  case,  is  the  argument  that  the  heir  is  unprovided  for,  a 
answer  to  the  equity  ?     He  cannot  be  said  to  be  unprovided  for,  whei 
the  father  is  alive.    However,  I  think,  this  is  not  material,  for,  accordin 
to  the  cases,  a  wife  has  a  right,  where  there  is  not  an  equal  mora 
obligation  violated  by  giving  her  relief.     On  the  whole,  upon  principle 
and  cases,  I  think  the  wife  is  entitled  to  have  the  surrender  supplied* 
Decree  an  injunction  to  restrain  proceedings^  a  surrender  when 
age,  and  day  to  shew  cause.  (7) 

(6)  Lord  RedetdaU't  notes  question,  "  whether  these  wordi  were  in  the  wUlf** 

(7)  The  decree  recited  that  "  it  ajtpearing  the  teMator  had  no  other  real  etiate,  sne 
**  eaxept  the  cofiyhold  estate  in  question,"  {•&    R.  L.     This  evinced  that  tbie  Court ' 
in  view'the  disu'nction  taken  by  Lord  Hardwicke,  in  Chapman  ▼.  Hart,  1  Vet.  875.,  _ 
which  has  been  Utely  exemplified  in  Church  y.  Mundtf.     See  it  on  the  Appe^,  l^  V 
396.  et  seq.  et  ibid,  407. 
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Lincoln's  Inn 
Bail,  Mar,  4. 

Testator  ffives 
by  will  a:  legacy 
to  a  charity, 
void  by  stat. 
of  Mortmain; 
by  codicil  he 

S'vesaless 
gscy  **  instead 
thereof,"  to  a 
different  cha- 
rity, this  shall 
be  held  to  be 
charged  on  the 
same  fund  and 
therefore  void 
also.(l) 


[*]  Leacroft  against  Maynard. 
(Reg.  Lib.  1790.  B.  fol.  402.) 

THE  testator  gave  several  legacies  by  his  will,  which  he  directed  t 
be  raised  out  of  his  real  estate ;  and,  among  others,  a  legacy  oi 
1000/.  to  the  hospital  in  the  county  of  Leicester,  and  specifically  be-^ 
queathed  his  personal  estate.     The  legacy  was,  of  course,  void»  by  th^ 
statute  of  Mortmain.  '  But  the  testator,  by  a  codicil,  revoked  this  le^ 
gacy  of  1000/.  to  the  hospital  in  the  county  o^  Leicester,  and,  "  instead- 
thereof,"  he  gave  the  sum  of  500/.  to  the  hospital  of  the  county  of  Not^ 
tingham,  without  mentioning  any  particular  nind  out  of  which  the  same- 
was  to  be  paid.    By  the  same  codicil  he  revoked  several  other  legacies, 
and,  "  instead  thereof,'*  gave  smaller  legacies  to  the  same  legatees, 
without  mentioning  any  fund  out  of  which  the  same  were  to  be  paid. 

On  behalf  of  the  hospital  of  the  county  of  Nottingham,  Mr.  Attometf 
General  contended,  that  the  legacy  being  given  generally  by  the  codicil^ 
must  be  payable  out  of  the  personal  estate ;  and  that  it  might  be  rea- 
sonably supposed  that,  after  making  his  will,  the  testator  was  apprised 

(I)  See  Mtomei/' General  r.  Goulding,  antea^  2  vol.   428.,  Crowder  9.  Clowes ,  2  Ves. 
jun.  449,  450.,  and  C^per  v.Day,  3  Meriv.  154.  156. 

of 
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of  the  invalidity  of  the  charitable  bequests  charged  on  his  real  estate,         179h 
and  therefore  revoked  them,  and  bequeathed  other  legacies,  generally,      ^      ,    V 
out  of  his  personal  estate.  Lx^ croft 

But  Lord  Chancellor  said,  he  thought  that  the  codicil  only  meant  to         agamst 
alter  the  quantum  of  the  legacies  in  some  cases,  and  the  objects  of  them      Maykard. 
in  others,  but  not  the  fund  out  of  which  they  were  to  be  paid ;  and 
that,  therefore,  the  legacy  to  the  hospital  in  the  county  of  Nottingham 
was  void.  (2) 

(2)  The  costs  were  apportioned  between  the  real  and  personal  estates.     R.  L.  and  the 
Report  1  Ves.  jun.  232. 


Margerum  against  Sandiford. 

(Reg.  Lib.  1790.  B.  fol.  233.)  Jtuu,  17th  Feb. 

17th  Mar. 

nPHIS  was  a  petition  to  have  a  solicitors  bill  taxed.     The  bill  was,  Where  any 
-"-    partly  for  business  done  in  this  Court,  and  part  for  levying  fines  pan  of  a  so- 
and  for  conveyancing  ;  but,  in  the  latter,  the  petitioner  was  mterested  l>c>tor*s  bill 
jointly  with  three  or  four  other  persons,   and  the  [♦]  petitioner  was  "^'"^^^i?  ^t 
charged  with  his  share  only  of  that.     The  objection  was,  that  the  con-  JJ^j^  Court,  the 
veyancing  business  was  not  an  object  of  taxation  under  the  act  of  whole  may  be 
parliament.  taxed,  although 

For  the  petition,  a  note  in  Douglas^  199.,  was  relied  upon,  to  shew,  part  of  the 
that,  if  business  had  been  done,  for  which  the  bill  might  be  taxed,  the  ^*"'^3 
charges  for  conveyancing  business  might  be  taxed  also ;  though  it  was  johTuywii^  the 
not  so  where  the  bill  was  for  conveyancing  only.  person  ap- 

His  Honour  was  of  that  opinion;  but  said,  that  here  the  convey-  plying,  (l) 
ancing  business  was  for  four  or  five  persons,  and  could  not  be  mixed       [  *2S4  ] 
with  a  bill  for  business  done  in  Court  for  the  petitioner  only. 

To  this  it  was  answered,  that,  as  the  petitioner  was  charged  with  his 
proportion  only,  which  he  submitted  to  pay,  it  made  no  difference,  for 
the  other  parties  would  not  be  bound  by  this  reference. 

It  stood  over,  that  his  Honour  might  speak  to  the  judges  of  the  Court 
of  King's  Bench-  (2) 

And  his  Honour,  on  a  subsequent  day,  said,  that,  having  consulted 
them,  he  found  that  their  rule  was  to  order  the  whole  of  a  solicitor's 
bill  to  be  taxed,  when  any  part  of  it  concerned  business  done  in  that 
court ;  and  it  made  no  difference  where  part  of  it  was  done  for  several 
other  persons,  as  well  as  the  party  who  applied.     His  Honour,  there*  , 

fore,  made  an  order  for  the  taxation  of  the  whole  bill. 

(1)  And  see  the  late  important  case  of  Hazard  v.  Laney  3  Meriv.  285.  and  JBignol  ▼. 
JB^nolt  1 1  Ves.  328. 

(2)  Vide  2  HuUock  on  Costs  in  Actions,  &c.  at  Law,  502.  et  aeq. 
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1791.  '  ^r' 

RaTNER  Og^atW   MOWBRAT.. 

LmaAfC$  Jim  (Reg.  Lib.  1790.  B.  fol.  205.) 

HoU,  Slit  Mar. 

GiftoTafe-       JOSEPH  MOWBRAY  made  his  will,  dated  11th  December,  178(^ 

^ue,  to  be  di-         and  thereby*  devised  his  reaJ  estate  to  Isaac  Rai/ner,  in  trust,  to^ 

umiuntSai    P^"°*^  ^*'»  *^®  testator's  wife,  to  receive  tlie  rents,  Sfc.  for  her  life ; 

^%o^t!ttBMntart    ^'^^^^  ^^'  ^^^  decease,  to  sell  the  same,  and  then  as  follows :  "  to  di- 

oonflned  to  re-    **  vide  and  pay  the  monies  arising  by  virtue  of  the  sale  of  his  said  estate, 

UtiKMii  withia      **  to  and  among  all  and  every  [*]  such  person  and  persons  who  shall 

the  itat  of  db-    "  appear  to  be  related  to  me  tmly^  share  and  share  alike ;  and  that  such 

*"r"»S^  1       "  person  or  persons  shall  prove  himself,  herself,  or  theirselves  en- 

L  •5k>5  J       u  ^jigjj  ^o  the  same,  in  six  months  after  my  said  estates  shall  be  so 

*'  sold  as  aforesaid ;  save  and  except  ray  nephew,  John  Wood,  of  Mor- 

**  p^th^  near  NemeoiUe,  to  whom  1  give  one  shilling  only." 

The  plaintiff  was  the  executrix  of  the  trustee,  the  defendants  were 
surviving  sisters  of  the  testator,  and  children  of  a  deceased  brother, 
and  also  of  surviving  sisters. 

The  question  was,  whether  any  persons  could  take  shares  of  die  pro* 
perty  but  those  who  would  be  entitled  under  the  statute  of  distribution. 
Mr.  Solicitor  General,  for  the  children  of  the  sur^ving  sisters,  con- 
tended, that,  although  the  general  rule  was,  that  the  word  rdaium$ 
.only  signified  such  persoYiaas  were  next  of  kin,  within  the  statute  of 
distribution,  yet,  that  in  this  case  the  words  were  clearly  meant  to  be 
more  expressive.  That,  by  excluding  the  nepjiew,  whose  mother  was 
alive,  and  who,  consequently,  was  not  one  of  the  next  of  kin,  the  tes- 
tator clearly  meant  to  include  persons  in  the  same  degree.  That,  in 
fact,  this  waa  precisely  the  same  case  as  that  Under  General  Honeys 
wooifs  will,  (Bennet  v.  Honeywood,  Ambl.  708.)  The  division  must 
therefore  extend  to  the  children  of  the  sister,  and  be  in  equal  propor- 
tions. Thomas  v.  Hole,  Forrest,  241.  Jones  v.  Beale,  2  Vem.  381. 
Blackler  v.  Webh,2  Wms.  383.    Philips  v.  Garth,  ante,  6*. 

Mr.  Mansfield  insisted,  that  the  division  must  be  per  Hirpes;  and 
that  that  had  always  been  the  construction  of  the  statute  with  respect 
to  the  representatives  of  dead  persons. 

.  Lord  Chancellor  said,  the  difficulty  waa^  how  to  construe  the  word 
relations,  but  by  a  reference  to  the  statute  of  distributions.  If  it  was 
a  recent  matter,  there  might  be  a  doubt ;  but  he  took  the  statute  to  be 
declaratory  of  the  old  law.  When  once  a  rule  has  beea  laid  down,  it 
is  best  to  abide  by  it.  We  cannot  always  be  speculating  what  would 
have  been  the  best  decision  in  the  first  instance. 
[  *236  ]  [*]  Though  the  distribution  is  deferred  to  the  death  of  the  wife,  that 

does  not  prevent  the  interests  from  vesting  at  the  death  of  the  testator. 


(I)  See  WhUhome  ▼.  Harris,  2  Ves.  527.,  Gcodinger.  Goodinge,  1  Vcs.  231., 

Supplemeni  to  Vetey,  122,  123.,  I  Roper  on  Legmcies,  115,  118,  &c.,  the  notes  to 

Upi  r.  Garth,  antea^  €4.  et  teq^   Pope  ▼.  WhUcombe^  3  Meriv.  689.,  SmUh  ▼.  Campbell 
19  Ves.  400.,  end  Cooper,  Ch.  Ca.  275. 
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Ramsden  against  Hassard. 

(Reg.  Lib.  1790.  B.  fol.  315.)  LincMt  Inn 

.HaU,f3dMar. 

?1ENERAL  CARPENTER^  by  his  will  (1),  gave  personal  property  Esiptofer  Ufe 

-^  to  his  wife  for  life,  then  to  his  two  daughters,  to  be  distributed  to  inifrttl »-.  - 

le  children  of  their  bodies  by  their  last  wilb  and  testaments.  ^!l!liij*"^^ 

The  question  was,  what  should  become  of  the  intermediate  interest,  ^TufliSoiB. 
nd  Lord  Chancellor  thought  it  must  go  to  the  daughters  for  life. 

(1)  Mr.  Proton**  statetnenl  of  the  preaent  case  if  one  ettmplary  tiulanev,  oti/  cfman^f 
^peculiar  inaccuracy ,  and  of  the  indUjtentable  necestUy  of  atrefitlly  esammmg  the  cates 
ik  the  Reg.  Book.  If  the  profession  shall  perceive  tbix  the  Editor  has  laboured  to  do 
•f,  sod  has  often  succeeded,  be  trusts  it  will  eicuse  occasional  OTer-sigbts;  though  he  b 
at  at  present  aware  of  any. 

The  question  in  the  principal  cv^  did  not  relate  merely  to  personalty,  as  reported  by 
Ir.  Brown,  but  embraced  real  estate  also.  The  testator  gave  all  bis  real  estate,  leasehold 
rtates,  &c.,  and  all  other  his  personal  estate,,  *'  in  a  word  all  his  property,'*  in  trust  for 
is  wife  for  life ;  and  after  her  death,  (with  a  certain  exception,)  he  directed  that  the 
mudnder  which  he  died  jtossessed  of  might  be  equally  divided  between  his  two  daughters, 
>  ba  by  each  of  them  divided  among  the  children  of  their  respective  bodies,  as  each  of 
lam  should  appoint,  by  writing  under  hand  uid  seal,  purporting  to  be  their  respective 
Mt  wills ;  but  if  either  of  them  should  die  in  the  life-time  of  his  wife,  leaving  no  child 
r  diildren  behind  her,  then  her  share  should  become  the  property  of  his  said  daughter,  to  be 
iaposed  of  as  before  mentioned. 

His  Lordship  declared  the  daughters  were  entitled  in  equal  moieties  to  the  rents  and 
lofits,  dividends,  interest,  and  produce  of  the  said  testator's  real  and  personal  estate,  not 
pacifically  bequeathed  for  their  respective  lives,  ice.     R.  L.  n 

XJpon  the  point  df  similar  interests  in  personalty  by  implication,  see  Kr  parte  Rogers, 
t  Madd.  Uep.  449.,  and  Hammond  v.  Keame,  I  Swaust.  35.  &  1  Wils.  Ch.  9. 


Dawson  against  Parrot. 


<Reg.  Lib.  1790.  A.  fol.  294.)  jjncoin^s  Inn 

Hatt^VadUmr. 

UPON  further  directions,  it  appeare^^  from  the  Master's  report,  that  Trustee owiewd 
the  defendant  SteeU  had  received  as  executor  of  the  testator,  the  to  pay 
nun  of  2079/<  0*.  l^d.  and  that  he  had  paid  1538/.  17*.  S^.  which  re-  ~' 
luced  the  balance  in  his  hands  to  540/.  3«.  \d. 

The  defendant  Steel,  is  an  attorney,  who  made  the  testator's  will,  and 
ippointed  himself  a  trustee,  and  the  will  directs  the  trustees  to  place  out 
£e  testator's  money  to  the  best  advantage,  for  the  plaintiflfs  maintenance 
md  education :  by  his  answer  he  claimed  156/.  9s.  9d.  for  a  bill  of  costs 
iue  to  him  for  business  done  previous  to  the  death  of  testator,  this  bill 
Jie  Master  had  taxed  at  75/.  \0s.  Id.  he  had  also  charged  195/.  10«.  11^. 
Tor  business  done  after  the  testator's  decease,  this  bill  had  been  taxed. 
It  52/.  17^.  lOd.  —  He  appeared  to  have  retained  this  balance  in  his 
bands  from  the  year  1783. 

Lord  ChanceUor  ordered  him  to  pay  the  costs  of  taxinj^  the  bills, 
interest  for  the  balance  in  his  hands,  and  refused  to  give  him  the  costs 
of  the  suit. 
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[•237  ] 

JJncoljii  Inn 
ffatt. 

Wife's  legtt7 
not  to  be  paid 
tothehuilMiid 
without  her 
content  taken 
before  eoin* 
nuttionen, 
■he  being 
abroad.  (1) 


[♦]  BouRDiLLON  against  Adair  [Aixaibe]. 

(Reg.  Lib.  1790.  A.  fol.  210.) 

'T^HIS  was  a  petition  for  the  payment  of  a  legacy  of  ]67/.y  giTeii  to  thft 
'-  wife,  to  the  agent  of  husband,  without  the  consent  of  the  wife  being 
taken  in  the  usual  way. 

The  ground  of  the  petition  was,  that  the  parties  lived  at  Tofiola,  ai\d 
that  a  commission  to  take  her  consent  would  be  so  expensive  as  to  run 
away  with  great  part  of  the  legacy. 

It  was  admitted,  that  it  was  usual  in  sums  under  100/.  (2)  to  do  it, 
without  consent  so  taken. 

But  the  Lord  Chancellor  refused  to  do  it  without  a  commission,  (d) 

(1)  As  to  such  an  examination  abroad,  in  a  foreign  language,  see  the  Editor's  note  to 
Minet  ▼.  Hyde,  antea,  2  vol.  663. 

(2)  The  practice  of  the  Court  was  afterwards  somewhat  altered;  and  it  now  permits 
sums  under  200^.  to  be  paid  over  without  consent.  Vide  note  8  Ves.  201.  and  in  Justin 
V.  Bank  of  England,  524. 

(5)  A  commission  was  directed  accordingly.  R.  L.  Vide  etiam  Parsont  v.  Dunne, 
2  Ves.  60. 


Uncoln^i  Inn 
HaU. 

A  bill  being 
pledged  in  part, 
the  whole  may 
be  proved  by 
thepledgee.(l) 


Ex  parte  Crossley. 

• 

A  BILL  was  drawn  17th  March^  1788,  by  Hall^  for  Livesey  and  Co. 
•^*'  Manchester y  upon  Livesey  and  Co.  in  London^  for  200/.  payable  to 
Hartley.  —  This  bill  was  endorsed,  by  Hartley^  to  the  petitioner  for  a 
debt  of  147/-  lOs.  which  was  then  owing  from  ilartlei/  to  the  petitioner, 
which  debt  was  afterwards  reduced  by  the  payment  of  \OlL  lOs.  to  46L 

The  petitioner  claimed  to  prove  the  whole  sum  of  200/.  and  to  receive 
dividends  till  he  should  have  received  46/.  but  the  commissioners 
only  allowed  him  to  prove  46/.  A  dividend  had  been  made  of  2^.  9d,  in 
the  pound. 

He  now  petitioned  for  leave  to  prove  the  whole,  and  receive  dividends,' 
till  he  should  have  received  46/.  and  in  support  of  the  petition,  was 
cited  the  case,  ex  parte  King,  1  Cooke's  Bankt.  Law,  203. 

And  the  petition  was  allowed. 


(1 )  Though  Mr.  ChrisHany  in  his  Treat,  on  the  B.  L.  1  vol.  420.&  2  vol.  400.,  questi 
the  principle  of  this  decision ;  which  was  ado^tted  by  Lord  Eldon  C.  in  £z  parte  Bloxkam^ 
6  Ves.  449.  and  confirmed,  ibid,  600.,  in  opposition  to  Lord  Loughborough^  order,  S  V 
448.,  thereby  discharged.  Lord  Eldon*s  determination  seems  irrefragable. 


[*238] 


[*]  Ex  parte  Armstrong,  a  LunatiCi 
(Reg.  Lib.  1790.  A.  fol.  228.  b.) 


M«i»    A   REFERENCE  had  been  made  to  the  Master,  to  enquire,  among' 
^  *?     -^^  other  things,  who  were  the  next  of  kin  of  the  lunatic.     Before  the 


V^ere  there  u 
a  reference 

oseofhuia^*  Master  made  his  report,  the  lunatic  died.     There  being  disputes  anyong 

he  shall  make 

his  report,  although  the  lunaUc  be  dead. 

several 
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sral  persons,  with  respect  to  the  lunatic's  will,  and  who  were  his  next 
cin,  It  was  wished  by  some  of  them,  that  the  Master  should  still  make 
report ;  and  on  the  hearing  of  this  petition^  it  was  prayed,  that  the 
ster  should  be  directed  so  to  do. 

^ord  Chancellor.  —  The  order  does  not  abate  by  the  death  of  the 
fttic;  any  party  may  still  prosecute  it,  and  take  out  the  Master's 
ort.  I  say  nothing  as  to  the  costs  of  the  report ;  that  may  be  a  future 
isideration.  (1) 

I)  The  Lord  Chancellor  directed,  in  this  matter,  that  certain  paper  writings  alleged 
e  wills  and  instructions  for  a  will  of  the  deceased  lunatic,  which  had  been  deposited, 
trder,  in  a  strong  box  in  the  Bank^  by  the  Accountant"  General,  should  be  opened 
I  the  privity  of  the  Accountant- General j  and  that  some  of  the  petitioners  should  have 
ce  and  liberty  to  attend  by  tlieir  solicitors  on  that  occa&ion,  and  to  examine  the  said 
I  and  instructions ;  and  that  such  papers,  when  so  opened  and  examined,  should  be 
rered  to  A.  B,  C.  D.  Sec.  the  persons  stated  to  be  executors  therein  named  i  they  un- 
aking  to  deliver  copies  of  them  to  the  said  petitioners.    R.  L. 


1791. 


Ex  jKorte 
Armstkono. 


Ex  parfe  Clarke,  in  the  Matter  of  Livesey,  &c.  Bankrupts. 

ETITION  to  be  admitted  a  creditor,  in  respect  of  certain  bills 
endorsed  by  the  bankrupt  to  the  petitioner.     The  bills  were  made 

ictitious  payees.     But  it  was  said,  that  circumstance  was  of  no  con- 

uence  against  the  indorser. 

l#ord  Chancellor, —  It  is  clear,  that,  as  against  the  indorser,  it  does 
signify  what  the  bill  is.     The  indorsee  may  come  against  the  in- 

ver,  though  the  bill  is  a  mere  nullity  in  otner  respects.     It  is  the 

orser's  business  to  see  what  he  can  make  of  the  bill,  but  he,  by  his 

orsement,  is  certainly  liable  to  the  indorsee. 


Indorser  bound 
by  his  indorse- 
ment, though 
the  bill  is  made 
to  a  fictitioiis 
payee. 


Cartwright  against  Hately. 
(Reg.  Lib.  1790.  A.  fol.  473.) 

BILL  filed  by  the  executors  of  the  late  Lord  Dudley  and  Wardy 

against  the  defendants,  Hately  and  son,  for  an  account  of  monies 
eived  and  disbursed  by  them,  as  agents  of  Lord  Dudley ^  with  respect 
coal  mines. 
]*]  The  son,  by  his  answer,  insisted,  that  he  was  not  liable  to  account, 

being  the  agent  of  Lord  Dudley^  but  merely  a  clerk  to  his  father, 
ceptions  were  taken  to  the  answer,  which  being  referred  to  the 
ister,  he  reported  the  answer  sufficient.     Exceptions  being  taken  to 

Master's  report, 

])  See  the  Editor's  note  (3)  to  Cook$(my.  Ellison,  antea,  2  vol.  252.  referring  to 
Uon  V.  Hughes,  7  Ves.  288,  289.  and  Baker  v.  Mellish,  11  Ves.  75,  76.  &c.  Beames, 
PL  131.  256.  and  the  next  case.  In  the  principal  case,  the  Lord  Chancellor  observed, 
'.  the  discovery  mig^it  be  lost,  if  the  party  were  obliged  to  wait  for  the  hearing  of  the 
K,  whereas,  if  the  defendant  had  put  tlie  matter  shortly  in  isaue  by  plea,  the  delay 
dd  be  trifling.     From  Sir  J,  Simeon*s  notes. 


[S.  C.  1  Vef. 
jun.  292.] 

Lincoln's  Inn 
HaU,4ihMay. 

A  person  made 
defendant,  who 
in  fact  it  only  a 
witness,  if  he 
answers,  mutt 
answer  fuUy, 
though  he 
might  have 
pleaded.  (1) 

[  ♦239  ] 


Lord 


S89 

1791. 

Hatblt. 


CAgfiS  .ArOUSD  and  DsTSBMIMfeD 

Lord  Chancellor  thought  it  mutt  be  taken  HdTantage  of  by  plea  (2), 
not  answer. 

Mr.  Abboty  for  the  plaintiff,  said,  that  from  the  time  of  Lord  King  to 
Lord  Bathurst,  there  were  cases  in  which  the  Court  bad  held,  that  to 
insist  by  answer  that  the  party  was  not  liable  to  account,  was  bad,  that 
it  must  be  by  plea,  and  that  his  Lordship  had  held  it  so  in  the  case  of 
WUliams  v.  Farrin^ton^  [^antea^  39.] 

Mr.  Partington,  for  the  defendant,  said,  such  a  plea  would  be  a  nega^ 
five  plea,  and,  as  such,  bad.  (3) 

But,  Lord  Chancellor  allowed  the  exception,  saying,  that  where  the 
plaintiff  has  brought  his  bill  against  the  witness  as  well  as  the  principal, 
and  the  witness  submits  to  answer,  he  must  answer  fully,  f  (4) 

t  See  Ellison  v.  Cookaon,  aniea,  toL  it.  p.  852.  [mnd  the  next  faie.] 


(2)  See  Beemet,  £1.  H.  151.  256.  and  the  reference. 

(3)  That  doctrine,  however,  has  since  been  over-ruled.     Beemet,  £1.  PL  120,  121. K 
seq.  2  Ves.  &  Beames,  159. 

(4)  The  matter  was  in  fact  compromised  between  the  partiei,  upon  the  decided  impn^ 
fiion  of  the  Court,  as  above.    R.  L. 


i'<  Inn 
HaS,  tame  da^, 

8.P. 
[If  a  per. 
vmtutmits 
io  answer  he 
musianswer 
Jnttvg  and  must 
set  rorth  an  ac- 
count* though 
he  deny  the 
pbintiirs 
faie.(lj] 


Shepherd  against  Roberts. 

fJOOKE  was  concerned  in  two  partnerships,  one  with  Kilner,  another 
with  fVilkinsony  and  carried  on  a  separate  trade :  a  separate  com- 
mission of  bankruptcy  issued  against  him,  under  which  he  obtained  bit 
certificate. 

The  bill  was  by  the  plaintiff,  for  an  account  of  another  trade,  in  which 
plaintiff  claimed  to  be  a  partner,  and  which  was  carried  on  in  the  names 
of  Shepherd  and  Co. 

By  answer,  Cooke  set  forth,  that  the  plaintiff  was  a  day-labourer,  and 
had  nothing  to  do  with  the  business,  which  was  only  a  negotiation  of 
notes,  in  the  names  of  Shepherd  and  Co. 

Exceptions  being  taken  to  the  answer,  it  was  reported  sufficient,  and 
an  exception  being  taken  to  the  Master's  report, 

Lord  Chancellor  allowed  the  exception,  on  the  ground  that  the  de» 
fendant  should  have  pleaded  that  the  plaintiff  was  not  a  partner.  (2) 

(1)  See  the  preceding  case  and  references  in  the  Editor*8  note.  Although  tevenl  de* 
cisiona  took  place  contrary  to  this  doctrine,  {Jacobs  ▼.  Goodman,  postea,  487.  noCe^  IL 
Donegal  v.  Stewart,  3  Ves.  446.,  Philips  ▼.  Caney,  4  Ves.  107.)  it  afterwirds  becuM 
quite  settled,  ut  supra.  See  Bolder  ▼.  Lord  ffunttngHeld,  Faultier  '▼.  Stewart,  Skmw  T. 
Chmg,  11  Ves.  285.  296.  503.,  Somerville  ▼.  Martin,  16  Ves.  982.  'Ae  whole  doaU 
seems  to  have  arisen  from  tlie  long  prevalent  misapprehension  above  alluded  to,  in  the  pM- 
ceding  case,  that  a  plea  of  no  partnership  was  bad,  as  a  negatire.     Lord  Thtaiow  hioiiflf 

fell  into  the  error,  but  afterwards  corrected  it.     See  the  wholis  subject  treated  in  a ' 

masterly  manner  by  Mr.  Beames,  £lem.  Pleas,  120,  121,  122,  125,  etseq, 

(2)  Settled  ace.  Beames,  £lem.  Pleas,  120.  et  seq. 


>  IN  THE  Court  op  Chancery. 
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DocKiBR  against  Horner.  [rideS.C. 

2  Dick.  746.] 

A  N  estate  had  been  sold  for  payment  of  debts,  and  the  money  had  been  Prepogatiye 
'^^  paid  into  Court.  probate  ^^^ 

Mr.  Mansfield  moved,  that  the  Accountant  General  might  pay  some  ^J^^^^JJ^ 
debts,  one  of  42/.  the  other  43/.  without  the  parties  producing  a  prero-  Genend  to  pay 
gative  administration  to  the  creditor,  they  having  produced  an  adminis-  money  out  of 
tration  in  the  court  of  the  Bishop  of  Litchfield,  where  the  assets  were  ;  Court,  (l) 
but  the  Accountant  General  had  refused  to  pay  without  a  prerogative 
administration,  the  practice  of  the  office  being,  not  to  pay  more  than  30/. 
without,  though  they  paid  inferior  sums,  upon  the  probate  of  the  ordinary 
of  the  diocese  only. 

But  Lord  Chancellor  refused  the  motion,  saying,  that  the  practice 
must  be  uniform.  (1 ) 

(1)  It  is  indhjiensable,  however  small  the  swn.  See  the  principal  case  in  ^2  Dick.  746.  et 
ieq.  Chatlnitr  v.  AftuhaU,  6  Ves.  118.  Newman  v.  Hodgson,  7  Vcs.  409.  Thomas  v. 
Daveisy  12  Ves.  417. 


Rheeder  against  Ower. 
(Reg.  Lib.  1790.  B.  fol.  375.) 

JOHN  MITCHELL,  possessed  of  considerable  personal  estate,  made  Tetiator  or- 

his  will,  bearing  date  31st  August,  1789,  whereby,  after  giving  a  legacy  ^^  ^th*" 

to  one  of  his  sisters,  he  gave  the  residue  to  the  defendants,  his  sister  siduetobapdd 
EtiKobeth  Oner  and  Jonathan  Hitchins,  whom  he  directed  to  sell  his  to  his  atten  for 

leasehold  house,  and  to  lay  out  the  money,  which  should  be  produced  by  life,  and  in  case 

the  sale,  and  his  whole  [♦]  residuum,  in  the  funds,  and  to  pay  the  interest  ""7  of  them 

thereof  unto  his  sisters  Elizabeth  Oxoer,  Mary  Blackburn,  Ann  Holdgate,  ^^^  ^^ 

Margaret  Kettlewell,  and  Lydia  Norton,  equally  between  them,  for  and  then  totrandTer 

during  the  term  of  Uieir  natural  lives,  for  their  sole  use  and  benefit,  and  the  prindpal  of 

oa  further  trust,  that  in  case  any  of  his  said  sisters  should  die,  leaving  the  residuum,  to 

mmet  that  the  trustees  '*  do  and  shall  pay,  assign,  and  transfer  the  share  ^^  diildren  of 

or  proportion  of  the  said  residuuniy  to  tvhich  my  sister  so  deceasing,  toas  v*®  ""**[  "^ 

tMiuted,  at  or  before  the  time  of  her  decease,  to  receive  the  interest  and  twenty-one. 

dividends  thereon,  unto  and  amongst  all  and  every  such  child  or  children  One  of  the 

of  such  deceased  sister,  equally  between  them,  share  and  share  alike,  at  sisters  died  in 

their  respective  ages  of  twenty-one  yearsJ'    The  testator  died  13th  Feb.  *^«  ^*  of  the 

1790,  leaving  four  of  his  sisters  surviving  him,  but  Ann  Holdgate,  the  ^Sjuj^"  ^^ 

other  sister  had  deceased  in  the  life-time  of  the  testator,  namely,  in  ^^  i,^  share. 

Ncfoember  1789,  leaving  the  plainti£&,    William  Rheeder  and  Martha  r  #241  1 
Jennings,  her  children,  her  surviving ;  who  had  attained  their  ages  of 
twenty-one  years,  and  they  were  the  only  other  next  of  kin  of  ihe 
teitittor. 

ToL.  III.  N  The 


$41 


Cases  Argued  akd  Determivcd 


i79i; 


fipainst 

OWBR. 


The  plaintiffs  filed  their  bill  against  the  executors,  the  surrivine  sisters^ 
their  husbands  and  children,  claiming  to  be  entitled  to  one-fifm  of  the 
residuum  of  the  testator^s  personal  estate,  as  children  of  the  deceased 
sister,  and  insisting,  if  they  were  not  so,  that  the  testator  had  died  intes- 
tate, as  to  that  one-fifth  of  his  personal  estate. 

Mr.  Solicitor  General  stated  the  words  of  the  will,  and  argued,  that 
the  intention  of  the  testator  must  have  been,  to  give  the  property  to  all 
the  sisters  and  their  children,  notwithstanding  the  words  seemed  to 
exclude  the  sister  who  died  in  his  life-time. 

Mr.  Mansfield  on  the  contrary,  contended,  for  the  defendants,  that  in 
order  to  take,  the  children  must  be  children  of  such  sisters  as  would  be 
entitled  to  take  the  interest  and  dividends  during  their  lives.  ^ 

But,  Lord  Chancellor  thought  the  plaintiffs  were  entitled  to  this  as  ai^ 
executory  devise,  and  that,  in  a  will  so  loosely  drawn,  it  was  more  pro- 
bable that  was  the  testator's  intent  than  the  contrary.  ( 1 ) 

(1)  The  matter  seems  to  have  been  compromised  soon  afterwards,  for  the.plaiofift 
dismissed  their  bill  witli  costs  on  tlie  31st  of  ifoy.     R.  L.  ubi  supra. 


t  *242  ] 

[S  C.  1  Ves. 

jun.  298.] 

Testator  enters 
into  a  marriage 
bond,  to  leave 
•iOOOf.  to  the 
wife  and  chil- 
dren, but  ft  no 
children,  then 
to  the  wife ;  by 
will  he  gives 
ber  a  life-estate 
in  his  whole 
propeny;  'she 
shall  not  be  put 
to  an  Section, 
Imttake 
both.(l) 


[*]FonsYTH  against  Grant.  [13th  Ma^.] 

(Reg.  Lib.  1790.  A.  fql.  401.  b.) 

• 
jyiLLTAM  GRANT,  the  testator,  by  a  bond  made  by  him,  dated 
26th  February y  1761,  previous  to  and  in  contemplation  of  his  mar- 
riage with  the  defendant  Graiiana  (then  Gratiana  Land,  spinster),  became 
bound  to  Barton  Land,  (since  deceased,)  and  the  defendant  Henry  Land, 
in  the  sum  of  4000/.  with  a  condition  thereunder  written,  reciting  the 
intended  marriage,  and  that,  in  consideration  'thereof,  and  of  said 
Gratiana  B  fortune,  the  said  William  Grant,  had  agreed  to  leave  to  the 
said  Gratiana  Land,  his  then  intended  wife,  or  the  child  or  children  of 
the  marriage,  the  sum  of  2000/. ;  the  condition  of  the  said  bond,  therefore, 
was,  that  if  die  marriage  should  take  effect,  and  if  the  heirs,  Sfc^  of  safii 
William  Grant,  should  within  three  months  after  his  decease,  pay  to  the* 
trustees,  S^c.  the  sum  of  2000/.  in  trust,  that  the  trustees,  ^c.  should 
place  out  the  same  at  interest,  and,  in  case  there  should  be  any  childreSy 
should  then  pay  the  interest  in  manner  therein  mentioned,  or  if  there 
should  be  no  child  or  children  living  at  the  death  of  the  said  WaUtm. 
Grant,  in  trust,  as  to  the  said  principal-  sum  of  2000/.  for  the  sole  use 
and  benefit  of  the  said  Gratiana  Land,  then  the  bond  to  be  void. 

The  marriage  was  solemnized,  but  there  was  no  issue  of  the  inarriagei^-» 
Barton  Land  died,  leaving  his  co-trustee  surviving  him. 

fVilliam  Grant  afterwards  made  his  will,  by  which  he  gave  to  acme  of 
the  defendants,  all  the  estate  real  and  personal,  he  was  then  or  might 
happen  to  die  possessed  of  in  trust,  and  appointed  his  trustees,  to  pay  ta 
his  beloved  wife,  Gratiana  Grant,  the  annual  rent  or  yearly  proiots  o^ 
all  his  said  estate,  real  and  personal,  yearly  and  every  year,  by  equal 
portions,  and  afker  her  decease,  to  divide  the  estate  among  the; 
plaintiffs. 

(I)  The  principle  in  this  case  seems  to  be,  that  the  two  provisions  were  sp  diflbnutt 
that  nothing  toot  apjMireni  on  Uie  inttrumetUs  excluding  the  widow  from  cither  of  tboD* 
See  Jeacock  v.  Falconer,  anlea,  1  voL  S95,  296.  with  the  Editor's  note  (4)  ibUL  And 
the  Editor's  note  to  Pearsen  v.  Pearson,  ibid,  2^. 

Tlie 


'  IN  THE  Court  of  Chancery* 

'  The  question  was,  whether  the  wife  was  to  be  put  to  an  election 

tMBtween  the  sum  secured  by  tlic  bond,  and  her  lire  estate  under  the  _ 

wilL  ^  FoasTTH 

Mr.  Solicitor  Generaly  for  the  plaintifib,  contended  that  the  intention  agatnn 

^f  the  testator  was,  to  give  her  an  option  between  the  two.  Gkavt. 

But,  Lord  Chancdlor  held,  she  should  take  both. 


£•]  Boyle  against  the  Bishop  of  Peterborough,  and  Others.        [  •243  ] 

[13  &  17  May.] 

(Reg.  Lib.  1790.  A.  fol.  363.)  [S.  C.  l  V«. 

jun.  S99.] 
r  ADY   Frances    Coningesby,    plantiflTs    late  grandmother,   by  will,  Power  to  diTid« 
"  dated  26th  September y   1770,  gave   the  residue  of   her   personal  »|"nd  among 
Bftate,   after  payment   of  debts  and  legacies,  Sfc.  to  Lord  Southwell^  chiidrer  to^to* 
ind  the  defendant  the  bishop,   their  executors  and  administrators,  in  vested  at 
Tust,  to  permit  testatrix's  daughter  Charlotte  Boyle  Wahingham^  (plain-  twenty-ooe,and 
liff's  mother,)  to  take  the  dividends,  S^c.  for  life,  to  her  sole  and  separate  inde&ultor 
;  and  from  and  after  her  death,  to  pay,  assign,  and  transfer,  the  !*•«*  execution. 


rhole  residue,  unto,  and  for  the  benefit  of,  all  and  every  the  child  and  ^J^^^  ^^ 
Mdren,  of  her  said  daughter  Charlotte  Boyle  fValsingham,  ij'more  than  ed,  togotoalh 
mcy  in  such  parts,  shares,  and  proportions,  manner  Anajbrm,  and  for  such  there  were  two 
mierests  respectively,  and  witn  such  benefit  of  survivorship,    and  other  children,  a  son 
leeruing  interests,    and   to  become  an  interest  vested  in  such  child  or  *nd  a  daughter: 
^kiUren,  at  such  time  or  times  respectively,  as  she,  her  said  daughter,  by  ^J^'JJJji  '^"ade' 
Mfy  deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed  and  aeliveredf  for  the  son,  who 
n  the  presence  of  two  or  more  witnesses,  shotda  direct,  limit,  or  appoint ;  died  unmarried, 
ind  in  default,  or  in  case  of  an  incomplete  appointment,  then  the  whole,  and  without 
ir  the  part  unappointed,  for  the  benefit  of  all  the  children  equally,  to  be  '""«•  •wbse- 
Mttd  at  21  ;  and,  if  but  one  child,  to  such  one  at  the  same  age.     Never-  ^^^^^^' 
iieless,  she  did  thereby  declare,  that  if  it  should  happen,  that  any  such  whole  reajducto 
^d  or  children,  should  attain  his,  her,  or  their  age  or  ages  of  21  years,  thedau^ter.ita 
D  the  life-time  of  her  said  daughter,  then,  and  from  thenceforth,  all  and  good  execution 
!fery  the  said  share  and  shares,  of  such  child  or  children  so  attaining  ofthepower.(]) 

'  (1)  lliis  dedtion  has  been  repeatedly  approved  of  and  followed.     See  in  Butcher  v. 

BMefta*,  1  Ves.  &  Beames,  91,  92,  93.     Vane  ▼.  Lord  Dungannon,  2  Scho.  &  Lefroy, 

J9l    M' Okie's  case,  2  Madd.  Rep.  368.  377.     As  to  the  general  principles  in  cases  of 

ppoiminents,  illusory  or  otherwise.     See  Butcher  v.  Butcher,  on  the  Appeal  1  Ves.  & 

Mamcsy  79.  et  seq,  which  comprises  all  the  material  authorities. 
Lord  EldoH  C,  ibid,  pp.  91,  92,  93.,  observes,  "  It  has  been  long  settled  that  an 
appoiBtment  cannot  be  made  to  a  deceased  child ;  or  to  the  personal  representatives  .» 

of  a  deceased  child ;  and,  therefore,  before  the  case  of  Boyle  v.  The  Bishop  of  Peter^ 
horomgk,  it  must  have  frequently  occurred  that  this  might  happen,  unless  by  some  cir- 
cuity or  derice  the  families  of  deceased  children  were  included,  &c.  The  mode  of  exe« 
ottlng  the  power,  in  the  case  of  a  deceased  child,  according  to  the  old  practice  of  con- 
fcysDces,  before  the  case  of  Boyle  v.  The  Bishop  of  Peterborough,  was  by  giving  part 
10  tba  surviving  children;  making  no  appointment  of  the  residue ;  which,  therefore, 
WM  permitted  to  go  as  in  defaidt  of  appointment.  That  certainly  was  very  ill-con- 
tiitad  and  incorrect. 
**  Lord  Thurlow  dissented  from  that,  and  ettabliihed  the  rule  in  the  cote  of  Bo^  v. 

nbe  Bishop  of  Peterborough,  w/iich  it  it  better  to  abide  by,*^ 
Lord  Redesdale  C,  also  referring  to  the  same  subject,  (2  Scho.  &  Lefroy,  129.)  says» 

'  In  Ilia  case  of  Boyle  v.  The  Bi^op  of  Peterborough,  tiie  persons  who  prepared  the 
iMHumem  were  aware  of  this,  and  two  instruments  were  executed ;  the  first  cleariy 
wilfaiii  the  power,  and  then  another  aa  to  what  was  left  unappointed  by  the  first,  and- 
vpould  have  been  unappointed  if  no  subsequent  execution  had  been  made.     Hcre«  I 

'  ttlok,  the  appointment  is  to  be  considered  exactly  in  the  same  way,  for  this  puiposa, 

'-■•  if  contaiiMd  in  two  separata  deeds.*' 

N  2  their 


> 


g4S  Ci^sEs  Argued  and  Determivsd 

their  said  ages  of  (21  years,  should  be  considered  as  vested  ioterettrin  them 

respectively ;  and  should  be  transmissible  to  his,  her,  or  their  executor 

B0T1.E         administrators,  or  assigns;  yet  so,  nevertheless,  as,  that  the  payment  of 

'apuinst        the  same  share  or  shares,  should  be  postponed  until  after  the  decease  of 

The  Bishop  of   jj^g  ^^^  daughter,  and  then  to  be  immediateljr  paid.      The  will  also 

FnxftioK  uoH.  jjQjj^ijgii  several  usual  provisions,  in  case  of  chiloren  dyine  under  age, 

Sfc.  which  are  unnecessary  to  state ;  and  testatrix  appointed  Sir  Sidney 
Stafford  Smyths  Mary  Trevor^  and  George  Watson^  (who  all  died  in  her 
life-time,)  joint  executors. 
[  ♦241'  ]  [*]  Lady  Frances  died  21st  December ^  1781,  leaving  defendant,  the 

bishop,  one  of  the  trustees,  alone  surviving  her,  (Lord  Southwell^  as  well 
as  the  execucors,  having  died  in  her  life-time,)  and  also  leaving  CkarlaUe 
Boyle  Wahingham,  her  daughter,  then  a  widow,  surviving  her ;  who,  at 
the  death  of  the  testatrix,  had  two  children,  namely,  Richard  ffBrie* 
Boyle;  and  the  plaintiff,  both  infants  ;  and  the  bishop  having  renounced 
administration,  the  same  with  the  will  annexed,  was  granted  to  Chofiotte 
Boyle  Walshigham^  who,  by  virtue  thereof,  collected  property  of  the 
testatrix  to  a  very  large  amount ;  to  which  she  became  entitled  for  life^. 
with  power  of  appointment,  as  above  stated. 

By  deed  poll  of  part  appointment,  in  writing,  duly  executed  as  re- 
quired by  the  will,  Charlotte  Boyle  Waldngham  did,  by  virtue  of  the 
power,  appoint  4500/.  4  per  cent.  Bank  annuities,  part  of  the  said 
residue,  to  her  son  Richard  O'Brien  Boyle,  to  vest  in,  and  be  transfer- 
able and  appropriable  to  him,  immediately  ^afler  her  death.     And  in  the 
deed,  is  contained,  a  proviso,  that  nothing  therein  contained  should  be 
deemed  to  annul  or  naake  void,  the  power  of  appointment  given  by  the 
said  will,  as  to  the  remaining  part  thereof;  and  that  in  case  the  said 
Charlotte  Boyle  Walsingham  should  die,  without  making  any  appoiot- 
ment  respectmg  the  same,  the  said  4500/.  annuities  should  be  taken  by 
said  Richard  O' Br  ten  Boyle^  in  part  of  his  share,  that  he  might  not,  in 
default  of  appointment,  take  more  than  one  moiety  of  the  residue. 
Afterwards,    Charlotte  Boyle   Walsingham,   having  given   up   her  life 
interest  in  the  said  45()0/.  annuities,  they  were  sold ;  and  tho  produce, 
being  3880/.  ISs.  6d.  was  applied  in  tlie  purchase  of  a  commissioo  in 
the  army,  for  the  benefit  of  the  said  Richard  O'Brien  Boyle.    After- 
wards, said  Richard  O^Briai  Boyle,  becoming  of  age,  by  deed,  de- 
clared that  the  money  so  advanced  was  in  part  of  his  share  of  the. 
residue  of  testatrix's  estate.     By  a  subsequent  deed,  811/.  the  produce 
of  Mr,  Boyle's  cornctcy,  which  was  sold  at  the  time  of  purchasing  the 
superior  commission,  was  returned  into  the  general  fund. 

Before  any  further  appointment  was  mtde,  Richard  O'Brien  Bif^f 
died,  without  issue,  and  unmarried. 

Afterwards,  by  deed  poll  of  further  appointment,  22d  AprU,  1789, 
[  ♦245  ]  under  the  hand  and  seal  of  Charlotte  Boyle  Wahingham,  [*j  dedsrioiT 
the  state  of  the  funds  which  constituted  the  residue,  and  the  death  of 
Richard  O'Brien  Boyle,  as  aforesaid,  leaving  liJis  sister,  the  plaintiff  hiv 
surviving,  and  then  the  only  child  of  Charlotte  Boyle  fValsinghan;  a»d> 
that  she  was  desirous  of  executing  her  power ;  it  was  witnessed^  tbstf 
in  pursuance  of  the  power,  the  said  Charlotte  Boyle  Wahingham^  did 
direct  tliat  the  then  trustees,  and  such  persons  who  should,  for  the  time 
being,'  be  the  trustees,  should  stand  possessed  of  the  same,  subject  to 
the  interest  of  said  Charlotte  Boyle  Walsingham  for  life,  in  trust  for  the 
plaintifl*,  and  all  and  every  other  the  child  or  children  which  the  said 
Charlotte  Boyle  Walsingham  should  or  might,  at  any  time  hereafter, 
have,  or  for  any  one  or  more  of  them,  die  plaintiff  and  such  other  diild 
or  children,  eitJicr  wholly,  or  in  such  parts,  shares,  and  proportions,  aad 
Jbr  stich  absolute  or  limited  interests,  and  in  such  manner  and  form,  and 
to  become  an  interest  or  interests  vested  and  payable  at  suchtimei 
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respectively,  and  with  such  allofvance  for  maintenance  in  the  mean  timey-        179J* 
•ad  with  such  benefit  of  survivorship,  and  other  accruing  interests,  a»      ><w^  n—/ 
the  said  Charlotte  Bottle  Walsingham  by  deed  or  will  might  appoint ;  and         •Bovu 
in  default  of  appointment,  and  subject  to  the  same,  certain  of  the  funds         ^^  ^ 
should  become  an  interest  vested  in  the  plaintiff,  from  and  immediately  -p^ju^^am, 
after  the  date  of  the  said  instrument ;  and  should  be  transmissible  to  her 
executors,  notwithstanding  her  death  in  the  life-time  of  the  said  Charlotte 
Boyle  Walsingham  ;  witii  proviso,  that  nothing  therein  contained,  should 
prejudice  a  further  appointment,  with  respect  to  the  remaining  part  of 
the  residue. 

By  another  deed  poll,  27th  Aprils  1789,  reciting  the  above  trans* 
actions,  Charlotte  Boyle  Walsingham  directed  that  the  trustees  should 
stand  possessed  of  10,000^.  new  ^per  cent.  Bank  annuities,  and  all  other 
the  residue  of  the  personal  estate  of  Lady  Frances  Coningesby  con- 
cerning which  no  direction  or  appointment  had  been  made,  subject  only 
to  the  life  estate  of  Charlotte  Boyle  Walsingham,  in  trust  for  the  plaintiff 
and  all  and  every  other  the  children  which  Charlotte  Boyle  Walsingham 
might  thereafter  have,  in  such  shares  and  proportions,  manner  and  lorni, 
and  to  become  an  interest  or  interests  vested,  at  »uch  times,  and  with 
snch  allawances,  or  otherwise,  and  with  such  benefit  of  survivorship,  and 
other  accruing  interests,  Remitting  <*  for  such  absolute  or  limited  in» 
'*  terests,")  as  the  said  Charlotte  Boyle  Walsingham,  by  deed  or  will, 
[•]  to  be  executed  as  therein  mentioned,  should  direct  or  appoint ;  and  [  *24r6^  1 
in  default  of  such  appointment,  equally  in  shares,  Sfc.  as  directed  by  the 
trill  of  Lady  Frances  Coningesbyt  in  case  of  said  Charlotte  Boyle 
Walsingham  not  executing  the  power;  and,  subject  as  aforesaid,  In 
tnist  for  plaintiff,  her  executors,  admini<»trators,  and  assigns,  to  be  a 
vested  ana  transmissible  interest  in  her,  subject  as  aforesaid,  immediately 
after  the  execution  of  said  deed- 

Richard  O'Brien  Boyle  before  his  death,  duly  made  his  will,  and 
thereby  reciting  that  he  was  entitled  to  an  estate  in  the  county  of  Essex, 
and  also  in  reversion,  after  tlie  death  of  his  mother,  to  one  moiety  at  least, 
of  the  residue  of  the  personal  estate  of  his  gratidmother  Lady  Frances. 
Coningesby^  gave,  devised,  and  bequeathed  the  same  to  the  defendants, 
jAivd^Mulgrave^  John  Fitzgibbon,  (now  hord  Fitzgibbon^)  and  Henry 
Phipps,  in  trust  to  sell  the  estate,  and  apply  the  produce  of  it  to  pay 
debts  ;  and  in  case  it  should  prove  a.  deficient  fund  for  that  purpose,  in 
trust  to  apply  so  much  of  his  share  of  the  residue  of  his  grandmother's 
personal  estate,  as  would  be  sufficient  to  make  up  the  deficiency:  he 
then  gave  several  other  legacies,  and  as  to  the  rest  and  residue  of  his 
grandmother's  estate,  it  was  his  will,  that  his  trustees  should  be  possessed 
thereof  in  trust  for  the  plaintiff  and  her  children,  if  she  should  have  any, 
in  the  manner  there  pointed  out.  And  he  gave  a  real  estate,  in  Ireland^ 
to  his  sister  the  plaiirtiff  for  life ;  remainder,  to  her  second  son,  in- tail ; 
remainder,  to  her  third,  fourth,  and  every  other  younger  son  in  sue* 
cession,  in  tail ;  and  for  default  of  younger  sons,  to  her  first  son,  in 
tail ;  and  in  case  his  sister  should  die  without  issue  male,  living  at  the 
time  of  her  death,  and  no  such  issue  male  of  his  sister  should  attain 
twenty-one,  then  to  vest  absolutely  in  the  defendant  the  Earl  of  Shannon. 
'And,  in  case  his  sister  should  contest  his  bequcs^t  to  the  said  Earl  of 
Skannonf  then  his  will  was,  that  his  sister  and  her  issue  should  take  no 
benefit  by  the  bequest  therein  made  to  them  respectively,  but  that  Lord 
'Shannon  should  be  entitled  absolutely  to*  the  residue  of  his  share  of  his 
grandmother's  personal  estate;  and  appointed  his  trustees  executory 
who  proved  the  will. 

By  indenture  of  settlement,  made  after  the  marriage  of  Charlotte 
J3oyl€  Walsingham,  plaintiff's  mother,  with  the  Honourable  Robert  Boyle 
Walsingham,  bearing  date  27th  November^  1776,  and  [*]  nmdc  betweeh      [  ♦24f7  1 

N  3  -  the 
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1791.        the  said  Robert  Bovle  fVaUingham  and  Chartotte  Boyle  Waliingkam  af 
the  one  part,  and  the  defendant  the  bishop,  and  Charles  DuMbir^.  Es^ 
of  the  oUier  part,  reciting,  that  by  the  marriage-settlement  of  Sir  Chmrle$ 
.  Hanhury  WtUiams  with  Lady  Frances  Coningesby^  SOOOl.  was  vested  in 

TheBishopof   Charlotte  Boyle  Walsingham,  as  one  of  the  daughters  of  the  marriage} 
•rRSEWMUGB.  ^^  ^j^^^  Richard  Boyle  Walsingham  had  fmreed,  that  the  same  ahoold 

be  vested  in  trustees,  as  a  provision  for  said  Charlotte^  and  her  ismie ;  it 
was  witnessed,  and  Robert  Boyle  fValsinghamy  and  Charlotte  Boyk 
Walsinghantf  assigned  the  same  to  the  trustees,  to  hold  the  same,  in 
trust  to  permit  Robert  Boyle  Walsingham  to  have  the  proceeds  for  life, 
and  after  his  decease,  in  trust  to  permit  Charlotte  Boyle  Walsingham  to 
receive  the  proceeds,  and  after  the  decease  of  the  survivor  to  ]^y  the 
said  5000/.  to  and  among  all  and  every  the  child  or  children,  in  such 
partSy  sharesy  and  proportions,  and  in  such  manner  and  form,  and  at  suA 
time  or  times  respectively,  as  the  said  Robert  Boyle  Walainghana  and 
Charlotte  his  voife,  at  any  time  during  tJieir  joint  lives,  or  the  survivor  t^ 
them  during  his  or  her  life,  by  any  xvriting  or  writings,  under  their  hands 
and  seals,  or  under  the  hand  and  seal  of  the  survivor  of  them,  attested  by 
ftoo  or  more  credible  witnesses^  should  order^  direct,  limits  or  appoint ;  and 
in  default  of  such  appointment,  or  as  to  such  part  of  said  5000f.  of 
which,  no  appointment  should  be  made,  in  trust  to  distribute  the  same 
amongst  all  and  every  such  child  or  children,  in  equal  parts,  shares,  and 
proportions,  (if  more  than  one,)  the  same  to  vest  in,  and  be  paid  to,  the 
sons  at  twenty-one,  and  the  daughters  at  twenty-one,  or  days  of  marriage 
after  eighteen ;  and  if  only  one  child,  to  vest  in  that  one,  at  the  same  time ; 
and  reciting,  that,  under  the  will  of  the  Countess  of  Kildare,  the  aaid 
Frances  Boyle  Walsingham  would,  in  case  she  should  survive  her  mother, 
be  entitled  to  4000/.  and  the  residue  of  the  said  Countess's  personal 
estate,  which  was  then  vested  in  the  funds,  (in  case  Charlotte  Boj^ 
Walsingham  should  survive  Lady  Frances  •  Coningesby,)  Robert  Boj^ 
Walsingham  covenanted  to  assign  the  same  to  trustees,  to  the  same  uses* 
■  Tliis  properly  was  now  become  vested  in  the  defendants,  the  bishop^ 
and  Lord  Walsingham. 

Robert  Boyle  Walsingham  died  many  years  ago,  and  Charlotte  Bo^ 
Walsingham,  by  her  will  7th  July,  1789,  diUy  executed  under  the 
[  *248  3  settlement,  by  virtue,  and  in  exercise  and  execution  [♦]  of  the  said 
settlement,  and  of  all  other  powers  and  authorities,  directed,  that  from 
and  immediately  after  her  decease,  the  defendants  the  bishop  and  Lord 
Walsingham,  should  stand  possessed  of  the  whole  of  the  said  funds, 
upon  trust  for  the  plaintiff,  her  daughter  and  only  child,  her  executors 
and  administrators,  and  appointed  the  plaintiff  executrix  of  that  will. 

The  testatrix  Charlotte  Boyle  Walsingham  died  12th  April,  1790, 
without  revoking  the  will,  or  making  any  other  will,  or  appointment, 
and  without  having  had  any  other  issue,  and  leaving  plaintiff  her  only 
child,  her  executrix,  her  surviving ;  and  the  plaintiff  proved  the  will,  and 
obtained  letters  of  administration  de  bonis  non  of  the  personal  estate  of 
Lady  Frances  Coningesby,  by  which  she  became  their  personal  repre- 
sentative ;  in  which  capacity,  and  also  as  only  next  of  kin  of  her  brother 
Richard  O'Brien  Boyle,  she  filed  her  bill  against  the  defendants  the 
bishop  and  Lord  Vernon,  as  trustees  of  the  residue  of  Lady  Frtmots 
Coningesby'^  estate,  the  bishop  and  Lord  Walsingham,  as  trustees  of 
the  property  settled  by  the  indenture  of  27tti  November,  1776,  and 
against  the  other  defendants,  the  executors  of  Richard  O'Brien  Boyle 
and  Lord  Shannon,  his  devisees  and  legatees,  praying  to  have  her  right 
to  the  trust  fund  declared,  an  account  of  what  is  coming  due  to  her,  and 
that  the  same  may  be  paid  and  transferred  to  her. 

The  defendants.  Lord  Mulgrave,  Lord  Fitzgibbon,  and  Henry  Phipfs, 
die  executors  of  Richard  O'Brien  Boyle^  insisted,  by  their  answer^  tnat 

the 
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die  appoiDtment  made  by  Charlotte  Botfit  Walstngham  was  not  a  good         1791. 
execution  of  the  power  reserved  to  her  by  Lady  Frances  Coningesby*%     ^  *• 

witiy  and  the  settlement ;  and  that  the  plaintiff  is  intitled  to  no  more  than         Botle 
a  moiety,  the  other  moiety  having  vested  in  their  testator.    Lord  Shannon        ttg^mut 
submitted  whether  the  appointments  were  good  as  far  as  they  related  to  ^*  Bishop  of 
jLady  Frances  Coningeshys  residue.     The  other  defendants  were  only  ^^*"^*^<»"»* 
nade  so  as  trustees  of  the  fund. 

The  cause  came  on  to  be  heard  on  Friday^  the  13th,  and  Tuesday^ 
I7th  of  May. 

-  Mr.  Solicitor  General^  Mr.  Mitford,  and  Mr.  Kingy  for  the  plaintiffs, 
contended  that  the  appointments  were  good.     There  [♦]  is  no  doubt      [  *24'9  J 
Chat  the  first  instrument  in  favour  of  Mr.  Boyle  was  a  good  execution  of 
the  power,  as  far  as  it  extended.     Then,  he  dying  without  issue,  Mrs* 
3ouie  WaUingham  made  a  partial  appointment  in  favour  of  her  daughter, 
And  afterwards,  an  appointment  of  the  whole  likewise  in  her  favour,  but 
with  power  to  make  a  new  disposition.     The  only  questions  are,  Whether 
Mrs.  WaUingham  had  such  power;  and,  secondly.  Whether  she  has 
executed  it.     A  person  having  such  a  power  may  execute  it,  although 
one  of  the  objects  of  the  power  be  dead ;  otherwise,  in  all  cases  of 
powers  to  divide  among  children,  the  death  of  one  child  would  extin^^uish 
the  power.     But  it  was  held  in  Maddison  v.  Andrews,  1  Vesev,  57.  the 
death  of  one  of  the  objects  did*  not  aHbct  the  execution  of  the  power ; 
and  that  though  the  appointment  to  the  daughter,  who  was  dead,  was 
void,  the  other  appointments  were  good.     The  next  question  is,  Whe- 
ther she  has  exercised  this  power  improperly.     She  seems  to  have  made 
the  properest  appointment  possible.     The  son  being  dead  without  issue, 
ihe  has  made  an  appointment  to  the  daughter.     She  had  before  executed 
in  instrument,  making  a  provision  for  the  son ;  then,  after  his  death,  she 
Slakes  a  provision  for  her  daughter,  and  any  children  she  might  herself 
afterwards  have.     The  only  objection  that  could  possibly  be  made, 
would  be  that  she  had  made  an  improper  appointment ;  but  considering 
how  extensive  her  power  was,  no  such  objection  could  be  made,  unless 
Ihey  can  show  on  the  other  side,  that  the  death  of  Mr.  Boyle  precluded 
any  appointment.     But  this  could  not  be ;  she  might  have,  originally, 
miule  an  appointment,  that  the  share  given  to  Mr.  Boyle  should,  in  case 
of  his  death,  go  to  Miss  Boyle  ;  for  she  had  a  power  to  give  a  limited 
iniereat,  with  such  benefit  of  survivorship  as  she  should  think  proper. 
Now,  if  she  had  appointed  moieties  to  each,  with  survivorship  between 
tfiem,  that  would  certainly  have  been  good ;  and  if  she  has  done  no  more 
than  that,  it  must  be  a  good  execution  of  her  power.    What  she  has 
done,  is  exactly  equivalent  to  such  an  appointment ;  for,  afler  the  death 
df  Mr.  BoyUf  there  was  no  object  upon  which  to  execute  the  power, 
iNit  Miss  Boyle;  and  the  power  must  be  argued  upon  as  it  was  circum- 
itanced  when  executed,  she  having  her  whole  life  to  execute  it  in.     Any 
Ippointment  she  could  have  made,  would  have  been  defeasible  by  sub- 
lequent  births  of  children.    In  Chadtoick  v.  Doleman,  2  Vem.  528,  where 
^  second  son  became  eldest,  the  Court  thought  the  first  [^]  appoint-      [  «250  j 
llent  defeasible.     Then  it  is  said,  the  appointment  was  to  be  to  ail  and 
nrery  the  children.     If  she  executed  her  power  when  there  was  only 
me  child,  that  child  was  all  and  every.     This  will  go  to  both  the  ap- 
Jointments ;  there  is  no  material  difference  between  them.    There  was 
in  tt>pointment  in  favour  of  Mr.  BoyU,  which  was  not  illusory. 
Mr.  Attorney  General,  for  the  executors  of  Mr.  Richard  O'Brien 

•  The  appointment  in  this  case,  does  not  appear  to  be  agreeable  to  the 
lower.  This  is  for  the  benefit  of  all  and  every  of  the  children  if  more 
kan  onci  and  in  default  of  appomtment,  or  in  case  of  an  incomplete 
tppointment>  then  the  wholf>   or  the  part  unappointed  to  be  for  the 
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1791  •        benefit  of  all  the  children  equally,  at  twenty-one ;  and,  there  b  a  pnms^f 
^^  ^  ^^      that  the  shares  shall  vest  m  children  attaining  twenty-one,  in  the  life- 

BoTLB         time  of  Mrs.  WaUingham;  the  interest  is  to  vest  and  be  transmissible  to 

agpinst  their  representatives,  though  what  the  sum  would  be,  would  remain 
Tt»  Bishop  of  uncertain,  as  Mrs.  Walsingham  had  her  whole  life  to  execute  the  power. 
FjasMPAOoax.  ggppog^  there  had  been  five  or  six  children,  and  two  or  three  had  died 

in  the  life-time  of  Mrs.  Walsingham^  after  having  attained  their  ages  of 
twenty-one,  it  could  not  be  in  Mrs.  WahinghanCh  power  to  have  appointed 
to  the  living  children  only. 

Lord  ChanceUor, — Would  an  appointment  to  the  representativeS;Of 
the  dead  child  be  a  good  appointment  ?  (2)  > 

Mr.  Attorney  General.  —  Her  business  would  only  be  to  name  the 
sums  that  had  already  vested  at  twenty-one. 

Lord  Chancellor. —  What  sort  of  conveyance  could  she  make?  One 
question  is,  whether  such  a  power,  without  special  words,  would  vest 
,any  thing  in  the  life-time.  —  Would  an  instrument  applying  to  the  repre« 
sentatives  of  a  dead  child  be  a  valid  instrument  ? 

Mr.  Attorney  General.  —  In  Maddison\.  Andrewy  there  was  an  appoint- 
ment to  the  dead  child,  and  the  objection  there  made  was,  tliat,  in  fact, 
it  was  an  appointment  to  the  mother  herself,  who  was  the  representative ; 

r  *251 1     ^^  ^^^  ^^^  ^^^^  ^"^  ^°J  presumed  [*]  impossibility  of  appointing  to  a 
dead  child:  hut  my  argument  turns  on  the  special  directions  in  this 
will ;  after  attaining  the  age  of  twenty-one.  Lady  Frances  has  only  ]A 
Mrs.  WaUingham  the  power  of  naming  the  sums.    The  representatives 
of  a  dead  child  may,  certainly,  be  put,  in  such  a  power,  in  the  place  of 
the  dead  child,  if  the  testator  thinks  proper  so  to  do :  here  the  intention 
is  particularly  pointed  to,  by  postponing  the  payment  to  the  death  ^ 
Mrs.  JVals'msham  ;  the  plain  import  of  which  is,  that  in  the  case  that 
has  happened,  an  interest  vested  in  Mr.  Boyle,  at  twenty-one.    Then  as 
to  the  power  under  the  settlement,  that  is,  to  distribute  the  funds  among 
all  and  every  the  children ;  it  is  a  contradiction  to  the  power,  if  the 
appointment  can  be  to  Miss  Boyle  only.     The  executors  of  Mr.  Boyle 
have,  therefore,  a  claim  to  a  moiety  of  both  funds.     With  respect  to  ue 
appointment  of  the  4500/.  stock  being  an  execution  of  the  power,  SllL 
of  it  was  brought  hack,  by  another  deed,  into  the  power  of  Mrs.  Wd* 
singham  ;  her  recalling  that  part,  is  inconsistent  with  the  idea  of  its  being 
an  appointment ;  she,  having  executed  her  power  by  the  instrument,  hsd 
precluded  herself  from  taking  it  back.     But  considering  it  as  an  appoint* 
ment,  if  the  clause  in  Lady  Frances  Coningesby's  will  applies  to  tlie 
jMibject»  see  what  has  been  done ;  out  of  between  60  or  70,000/.  Mr& 
Walsingham  has  appointed  about  3000/.  (the  value  of  the  stock)  to  tbe 
son.     Such  a  share  has  always  been  held  elusory.    If  Mr.  Boyle  was 
now  suing,  it  could  not  be  held  a  good  execution  of  the  power.    And 
his  representatives  have  the  same  claim  as  he  would  have  had,  if  he  were 
alive;  as,  by  Lady  Frances  Coningesbys  will,  Mrs.  Walsingham  was 
under  a  necessity  of  making  a  provision  for  him. 

Lord  Chancellor  thought  the  taking  back  the  811/.  as  it  was  not  for 
her  own  benefit,  but  thrown  into  the  general  fund,  and  subject  to  further 
appointments,  was  immaterial. 

Mr.  Hardinge  and  Mr.  HoUist,  for  Lord  Shannon.  —  We  contend  that, 
if  Mrs.  Walsingham  had  a  power  of  appointing  after  her  son's  death,  the 
exercise  of  that  power  must  be  with  a  view  to  there  having  been  two 
<^ldren,  and  that  the  execution  of  it,  in  the  manner  this  was  done,  was 
elusory,  and  a  deceit  upon  the  power.  But  we  contend,  that,  after 
Mr.  Boyle's  death,  all  the  power  was  gone,  and  his  interest  became  a 
vested  interest  in  a  moiety  only,  subject  to  a  fair  appointment  in  his 

r  •252  1      life-time.    The  [*]  clause  in  the  will  of  Lady  Frances  vesting  the  in- 

(^)   Vide  note  (1)  atUca,  p.  243. 

tcrcst, 
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ler^t,  refers  to  the  contingency  of  Mrs.  WalsinghairCs  living,     Tlie         1T9K 
several  clauses  are  independent  of  one  another.      By  the  first,  the      v^b\  ■m/' 
children  were  to  have  the  whole  afler  Mrs.  fValsingham'B  death.  The  ^         Botub 
dwise  provides  for  the  non -execution,  or  part  execution  of  the  power ;         agmtt 
The  Sd,  that  if  a  child  attain  the  age  of  twenty-one,  in  the  life-time  of  The  Bubop^ 
the  mother,  the  share  should  be  vested,  subject  to  her  declaration  as  to  ^"■***'® 
the  quantity  of  the  share.     If  the  appointment  by  the  mother  after  the 
son's  death,  be  good,  it  must  be  with  a  view  to  there  being  two  children, 
otherwise  if  a  shilling  had  been  given  to  him,  that  would  have  enabled 
the  mother  to  give  70,000/.  to  the  daughter.    It  is  true,  as  Mr.  MUford 
argued,  she  might  have  appointed  a  moiety  to  each,  with  remainder  to 
the  other,  in  case  of  dying  unmarried,  but  Mr.  Mitfbrd,  in  order  to  make 
this  argument  apply,  was  obliged  to  state  it  as  an  appointment  of  a 
moiety.     But  in  the  present  case,  the  appointment  to  the  son  is  not  of 
more  than  a  nineteenth  part,  which  is  much  less,  that  has  been  held  to 
be  elusory.    In  the  case  of  Wall  v.  Thurbome,  1  Vern.  355.  a  case  is 
cited  of  Cragrave  v.  Percost,  where  a  man  having  two  dliughters,  one  by 
a  former,  and  another  by  a  second  wife,  gave  his  estate  to  his  wife,  to  be 
by  her  distributed  between  his  daughters,  as  she  should  think  fit,  she 
gave  1000/.  to  her  own  daughter,  and  but  100/.  to  the  other,  and,  on  the 
mere  disparity  of  the  sum,  it  was  held  elusory,  and  an  equal  distribution 
was  decreed  ;   and  Lord  Hardwicke^  in  Maddison  v.  Andrew,  argued 
from  this  case.     So  in  Paxvkt  v.  Fawlet,  I  Wils.  224.,  29,900/.  out  of 
30,000/.  applied  to  one  child  was  held  void.     The  power  of  appointment 
among  children,  must  be  exercised  by  a  discretion  operating  upon  all. 
It  is  given  for  the  purpose  of  ensuring  the  obedience  of  the  children. 
it  may  be  the  case  of  two,  or  the  case  of  ten,  and  surely  if,  of  a  large 
numberi  one  dies  after  the  interest  is  vested,  a  gift  to  the  others  could 
not  be  good.     In  the  case  cited  by  Mr.  King  (Chadwicke  v.  Doleman) 
there  was  no  vested  interest.     One  great  difficulty  which  arises  in  this 
case  is,  what  could  be  done,  supposing  no  appointment  to  have  been 
made,  during  the  life  of  both :  Is  it  the  rule  of  the  court,  that  some- 
thing shall  be  done  for  the  dead  child  ;  to  say  that  he  is  to  be  kept  out, 
seems  strange  ;  and,  therefore,  it  necessarily  follows  that  the  power  is  at 
an  end.     Suppose  an  elusory  execution  made  in  the  life-time  which  the 
parent  meant  to  correct,  or  that  being  fair  when  [♦]  made  if  afterwards      C  *^^  3 
It  becomes  otherwise,  and  the  child  being  dead,  it  cannot  be  amended, 
it  follows,  that  as  no  fair  appointment  can  then  be  made,  the  power  must 
be  gone.     The  whole  turns  upon  the  clause,  that  if  one  child  should  die 
without  issue,  the  other  should  take  that  share ;  for  we  admit  the  parent 
could  not  give  to  the  representative.     In  Maddison  and  AndretOy  no 
right  was  vested,  but  here  the  interest  was  vested  by  the  clause  in  the 
will,  which  supposes  the  appointment  to  have  been  made.    In  Cholmon- 
ddey  V.  Meyrlck  f  it  was  held,  that  the  interest  was  vested,  though  the 

sum 

•f*  Cholmondelzt  and  Metrick  (3)i  in  Chancery,  20\h  jlprii,  1758.  —  In  this  case    rp2f/eS.C. 
the  trust  teim  of  500  years,  to  commence  at  the  death  of  Charles  Cftolmondeley,  was,  —  •   |  £den   Ca. 

**  If  there  should  be  an  eldest  or  only  son,  and  only  two  other  children,  then  the  sum  x^ord  Northins* 
**  of  6000^.  for  the  portions  of  such  two  other  children,  the  said  several  sums,  for  the  ^j,  »J^J^ 
**  portion  or  portions  of  such  daughter  or  daughters  and  younger  son  or  sons,  to  be 
'<  raised  and  paid  to  him  or  them,  at  such  time  or  times,  and  in  case  there  should  happen 
**  to  be  more  than  one  child,  besides  an  eldest  son,  then  in  such  shares,  proportions,  and 
'*  manner,  as  the  said  ChnrUi  Cholmonddey,  by  deed  or  writing,  to  be  by  him  duly  eze« 
**  cnted  in  the  presence  of  two  or  more  credible  witnesses,  or  by  his  will  should  direct. 


(3)  See  also  particularly  Emperor  v.  Rolfe,  S.  P.  A.D.  1748.,  1  Ves.  208.,  and  Lord 
Eldon  C.*t  observations  on  it,  and  on  the  above  case  in  Mr.  BrowrCB  note,  in  Hope  ▼. 
Lord  ardent  6  Ves.  507.  et  teg.,  with  the  other  references  in  Mr.  Eden**  note,  I  Ca. 
temp..  Lord  Northingtou,  87.,  and  the  doctrine  in  Cu<irington  v.  Lord  Foley,  6  Ves.  364. 

Unit, 
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1791;        sum  was  uncertain:  but,  here»  his  interest  was  a  vested  interest  in  4 
Moietj,  subject  to  be  diminished  by  the  birth  of  other  children.    The 
gentlemen  on  the  other  side,  go  upon  there  having  been  an  appohitoieai 
^^^  ef  4500^  but,  in  fact,  thou^  he  had  [*]  the  money,  ^at  appointment 

J**^**^^  was  imperfect :  by  the  appointment,  it  was  to  be  transferable  to  him  at 
(["♦SAjmT*'  ^^  death,  so  that  it  never  took  place  as  an  appointment ;  and  in  the  case 
L  *^^  J  oiMaddisonv.  Andreto,  the  Court  holding,  that  the  interest  did  not  vest 
till  the  death  of  the  mother,  therefore,  gave  the  whole  between  the  two 
surviving  children.  If  Mr.  Boule  had  Hved  to  come  here  himself,  the 
Court  must  have  said  Mrs.  Wahingham  had  eluded  the  power.  There  is 
also  another  ground  on  which  this  execution  of  the  power  is  void — that 
it  was  an  immediate  gift  to  the  daughter,  and,  by  possibility,  might  come 
to  the  mother,  as  her  representative. 

Lord  Chancellor^  during  the  argument,  said  a  gross  inequality  of 
division,  if  accounted  for  upon  honourable  motives,  could  not  be  held 
elusory  (5)  ;and  the  question  was,  whether  the  son  being  dead  was  not 
a  sufficient  motive. 

Mr.  Solicitor  General^  beginning  to  reply,  Lord  CAanca^r  stopped  himi 
and  spoke  to  the  following  effect :  — 

It  would  be  a  great  deal  to  say  that,  by  the  death  of  the  son,  the 
power  was  gone ;  because  if  that  were  so  here,  where  there  were  only  two 
children,  it  must  be  so  where  there  is  a  larger  number. 

I  think,  without  the  particular  clause  for  vesting  the  shares,  the  fund 
could  not  veit  (6)  whilst  the  power  remained. 


«< 
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**  UmU,  or  appomtf  and,  far  watU  of  such  appaintmetU,  to  be  eqvaUy  divided  amoiigit 
V  Uiem  (if  more  than  one  such  daughter  or  younger  son)  share  and  share  alike,  and  to 
^  be  raised  and  paid  in  manner  following,  (that  is  to  say,)  to  tuch  younger  son  and  sons 
**  at  his  or  their  age  of  twenty-one  years,  or  to  be  sooner  (4)  applied  or  employed  for  his 
<'  or  theit  advancement  or  benefit,  t»  the  said  trustees  should  think  fii^  and  to  the  daughter 
and  daughters,  at  her  or  their  respective  age  or  ages  of  twenty-one  years,  or  day  of 
marriage,  which  should  respectively  first  happen,  after  the  decease  of  the  said  Charles 
Cholmonddey,  or  in  case  any  such  daughter  or  daughters  should  attain  the  Bgeat 
**  twenty-one  years,  or  be  married,  or  any  such  younger  son  should  attain  his  age  ef 
**  twenty-one  years,  in  the  life-time  of  the  S(dd  Charlet  C/Mlmondeiey,  then  to  be  paid  im- 
**  mediately  after  the  death  of  the  said  Charles  Cholnumdetey^  unless  the  same  should 
**  have  been  raised  and  paid  in  his  life-time,  which  it  might  be  with  his  direction.    Pro' 
**  tfided,  that  in  case  any  such  daughter  or  daughters,  younger  son  or  sons,  should  die 
'*  before  his  or  their  portions  should  become  dus  or  payable,  or  be  sooner  paid  as  afiwe- 
**  said,  then  the  portion  Or  portions,  of  such  of  them  so  dying,  should  go  and  be  paid 
*'  unto,  and  be  equally  divided  amongst  the  survivor  or  survivors  of  them,  when  the  ori* 
**  ginal  portion  or  portions,  of  such  surviving  daughter  or  daughters,  younger  son  tt 
^  sons,  should  beomie  due  and  payable  as  aforesai£"     Proviso,  such  younger  child  nd 
lo  have  greater  portion,  than  limited,  if  no  such  other  younger  child  have  ftot  ben 
bom.    Proviso,  if  aU  die  before  an}  of  their  portions  should  become  payable,  then,  the 
term  to  cease. 

There  were  two  younger  children,  daughters,  one  of  them  married,  and  died  in  the 
fife-time  of  the  father.  The  question  was,  whether  her  portion  vested,  and  so  wtt 
Imumissible  to  her  representative  (her  husband),  or  survived  to  her  sister,  who  survived 
her  father. 

Jtprii  80th,  1758,  Lord  Keeper  Henley  decreed,  Mr.  Meyrick  the  husband,  to  be  en« 
titled  to  the  3000L  which  had  Actually  become  due,  though  the  payment  was  poa^oocd 
««  account  of  the  fund. 


(4)  Loffd  Bedesdale*%  notes  here  refer  to  Builer  v.  Duncombe,  1  P.  W.  448.  etseg,,  and 
10  Loud  Teynham  v.  Wiebb,  2  Ves.  196.  &c,  as  to  the  eflTect  of  sudi  words  as  the  above 
10  iSike  portions  vest.  His  Lordship  also  refers  to  JSroadmead  v.  Wood,  aniea,  1  Bro. 
77.     Vide  stiam  Mr.  Eden*B  not^  ubi  st^tra,  87.,  and  6  Ves,  364.  et  seq. 

(5)  Vide  BurreU  v.  BurreU,  Ambler,  660.  See,  however,  Pochlington  v.  Bayne,  antea, 
1  voL  45a  and  the  Editor's  note;  more  especiaUy  Butcher  v.  Butcher,  I  Ves.  &  Bcmns* 

>^9.  et  seq* 

(6)  Lord  Uedesdale't  notes  question  this,  unless  the  woid  "absolutely"  is  understood. 
TBiey  nfer,  however,  to  Loder  v.  lA>der,  ii  Ves,  526. 

The 


IN   THE   Ck)URT  OF   CHAMC£iiY« 

The  qoestioQ,  then,  is  as  to  the  effect  of  the  clause.  It  is  not  intended         1791. 
to  bind  down  the  property,  but  appears  to  me,  only  to  be  intended  to  vest     ^  r 

the  property,  in  case  there  was  no  appointment.  Boru 

"Aien  the  question  is,  whether  there  can  remain  a  capacity  of  appoint*        iwemd 
inent,  where  there  can  be  no  power  of  distribution.  Th^BaiKp  of 

But  I  think  the  making  an  appointment  is  material,  because,  by  it,  she  ^■'■"^■^■'fl** 
shews  her  intention  to  exercise  ner  power,  because  otherwise  the  fund 
would  go  equally.  (7) 

I  say  nothing  as  to  it  being  elusory,  because  I  think  she  had  the 
power  absolutely. 

The  plaintiff  must  have  a  decree.  (8) 

• 

(7)  Lord  Redesdale*s  notes  here,  again,  refer  to  Loder  v.  JLoder,  2  Ves.  5J2.,  as  to  an 
appointment  including  a  son,  who,  afler  twenty-one,  had  become  an  eldest  son.  Tbej 
aUo  notice  Jiandal  ▼.  MetcM:,  6  Bro.  P.  C.  559.  [3  vol.  318.  octavo  ed.J  Willis  ▼.  Willis, 

"9  Ves.  51.,  and  Emperor  ▼.  Rolfif  1  Ves.  298. 

(8)  The  Court  declared  "  that  the  power  of  appointment,  reserved  by  tlie  will  of  Lady 
"  Frances  Coninge*by,  die  plaintifTs  grandmother,  dated  the  26th  Nov.  1770,  and  thein- 
**  denture  of  settlement,  dated  the  27tli  Nov,  1 776»  in  the  pleadings  mentioned,  were  weU 
**  executed  by  Charlotte  Boyle  Wcdsingham,  widow,  the  plaintiff's  late  mother  deceased ; 
**  and  tliat  under  such  appointment  the  plaintiff*  was  entitled  to  the  trust  funds,  and 
**  monies,  in  the  names  and  hands  of  the  defendants  Uie  several  trustees,**  &c.     U.  L. 


[^^255  1 
[8.  C.  1  Vts. ' 
[*]  Wake  against  Wake.  juii.935.] 

Mr.  J.  BuUer 
(Reg.  Lib.  1790.  B.  fol.  683.)  for  die  Loid 

ChtmceOar. 

HTHOMAS  WAKE,  by  will  dated  Ist  Orfo^er,  178S,  jgave  freehold  Testator  givw 

estates  to^the  defendant,  his  son,  of  the  value  of  24«0^a-year  (enu-  ^  widow 
meratinff  them)  subject  nevertheless,  and  the  testator  charged  all  his  rrfj^JSonak 
said  reiu  estates  with  the  payment  of  one  annuity  or  clear  yearly  rent  estateof  whidi 
charge  of  35/.  a-year  to  plamtifF  (his  widow),  for  and  during  the  term  of  she  would  be 
her  natural  life,  payable  by  quarterly  payments,  and  also  gave  her  a  ^owable)  she 

Iq^acy  of  100/.  out  of  his  personal  estate.    The  testator  died  25th  Jm/v,  f^  «^«* 
1  i*Oii  between  thai 

^"^*  .  and  her 

The  annuity  was  regularly  paid  to,  and  received  by  the  plaintiff  the  dower,  (i) 

widow,  to  the  1st  August ^  ITBTy  and  she  made  no  further  demand,  but  Accepting 

on  the  6th  of  August ,  m  that  year,  she  by  her  attorney,  made  a  demand  payment  of  the 

of  her  dower,  and  afterwards  filed  the  present  bill,  praying  an  account  "^""•'y  fof  ^ 

of  rents  and  profits  of  the  real  estates,  and  that  she  might  be  paid  her  ncIta/deSiiMi 

dower  thereout.  to  take  Uiat 

To  this  bill  the  defendants  put  in  their  answers,  insisting  that  the  inlieaof 
annuity  and  legacy  ought  to  be  taken,  by  the  plaintiff,  in  satisfaction  of  dower.(2) 
her  dower,  and  that,  by  accepting  thereof,  she  had  made  her  election. 

Mr.  Miifbrdf  for  the  plaintifi,  insisted  that,  supposing  this  to  be  a 
case  of  election,  the  widow  had  not  made  her  election  to  ti^e  the  annuity 
instead  of  her  dower.  In  order  to  shew  she  did  so,  her  right  must  be 
explained  to  her,  which  did  not  appear  to  have  been  done  here ;  she  had 
never  been  called  upon  to  execute  any  release.    He  cited  the  cases  of 

(1)  See  die  note  and  reference  to  Pearton  t.  Pearson,  antea,  1  yoL  292.,  fixmi 
•iHieooe  it  epfMsrs  settled*  that  an  intent  to  exclude  the  legal  right  to  dower,  mutt  bedc 
mmutraUdby  theituirumewUin^ueMtiony  or  utterly  incofuiitent  latk  its  proutiontf  2  Scfao. 
&  Lefr.  452,  455.  Lord  Dorchester  ▼.  Earl  of  Effingham,  Coop.  Ch.  Ca.  J19.  &o.  It 
it  observable f  Mr.  Brown's  MS.  notes  inti/nate  Uiat  Lord  Thurlow  disapproved  afthU  de- 
cu&m  ;  and  Mr.  Brovm  refers  to  Foster  v.  Cook,  pottea,  347.  551. 

(2)  See  in  DUkm  v.  Parker^  I  Wils.  Ca.  Ch.  ^5^.  268»  282.  &c.,  and  I  Roper,  3ar.  A 
551.  555.  &e. 
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Cases  Augued  akd  Determined 

Hender  v.  J^oj^r,  S  P.  Wmg.  124.  ».,  Pw*£y  v.  Desbouverie,  S  Wms,  815., 
Dtt^^  of  Montague  v.  Z»orrf  BeaulieUf  6  Bro.  P,  C.  232.,  Bovnton  ▼. 
Bot/ntofii  before  Sir  Thomas  Srcoett,  Master  of  the  Rolls,  15tn  Maj^, 
1782,  {antey  v.  !•  p.  445.  on  there-hearing,)  and,  to  shew  that  the  annuity 
was  not  a  bar  of  the  title  to  dower,  he  cited  Latorence  v.  Lawrence, 
1  Eq.  Abr.  21 8, 21 9.,  Leman  v.  Leman,  8  Vin.  366.,  Pit  ▼.  Snowien,  (cited 
ante  vol.  1 .  p.  292.  n.)  and  took  notice  of  Arnold  v.  Kempstead,  Amb.  466., 
Villa-real  v.  Lord  Galvoayy  Ibid.  682.,  and  Jones  v.  Colliery  Ibid.  730. 

[♦]  Mr.  Justice  Duller  thought,  that,  upon  the  authority  of  the  cases,  this 
xvas  a  case  of  election  (3) ;  but  that  the  widow  had  not,  by  accepting  the 
payment  of  the  annuity  for  three  years,  made  her  election  to  take  that 
in  lieu  of  dower :  therefore  decreed  for  the  plaintiff:  he  added  a  case  of 
Oswald  y,  Anderson,  here  in  1788  or  1789.  (4) 


(3)  Mr.  Browns  MS.  notes  intimate  that  Lord  Thurlow  dissented  from  this. 
poster  y.  Cook,  jwstea,  347.  35  L 

(4)  The  widow  elected  to  take  her  dower.     R.  L. 
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Caitell  against  Money.  [3d  Ji/ne.] 

(Reg.  Lib.  1790.  A.  fol.  388.  b.) 

fT^HE  testator,  James  Money,  being  indebted  to  the  plaintiffs  by  bond, 
^  by  will  dated  20th  April,  1785,  in  the  first  place,  willed  and  airected 
that  his  legacies  and  funeral  expences  should  be  fully  paid  and  satisfied, 
and  charged  his  real  estates  with  the  payment  thereof,  and  gave  the 
same  to  defendant,  his  eldest  son,  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  remainders  to  the  defendants,  his  grand- 
sons successively  for  life,  with  remainder  over,  and  directing  that  his 
8000^.  3  per  cents,  should  not  be  applied  in  payment  of  a  mortgage  upon 
his  real  estate,  gave  the  residue  of  his  personal  estate,  subject  to  the 
payment  of  his  debts,  legacies,  and  funeral  expences,  to  his  son  William 
Money. 

The  personal  estate  not  being  sufiicient  to  pay  debts,  an  act  of  paff 
liament  passed  in  the  thirtieth  year  of  his  present  Majesty's  reign  for 
vesting  a  part  of  the  freehold  estates  in  trustees,  to  be  sold,  and  for 
laying  out  the  money  to  be  raised  by  the  sale  in  other  lands,  to  be  settled 
to  the  same  uses,  reciting  the  will,  and  the  death  of  testator,  leavioz 
William  Money  his  son  and  heir,  and  that  the  said  William  Money  had 
six  SODS  (defendants),  all  under  twenty-one  years  of  age,  and  that  JVilSo» 
Money  was  desirous  the  lands  therein  mentioned  should  be  sold,  and 
had  contracted  with  the  Earl  of  Warmick  for  the  purchase  thereof,  for 
the  price  of  20,000^.  but  that,  on  account  of  the  limitations  in  the  will, 
and  the  infancy  of  the  sons  of  William  Money,  the  sale  could  not  b^ 
effected  without  the  aid  of  parliament,  it  was  enacted,  that  the  premises 
should  be  vested  in  trustees,  to  the  intent  that,  upon  pa3anent,  by  Lord 
Warwick,  of  the  purchase  money  into  the  Bank  of  England,  the  trustees 
diould  convey  the  premises  to  him  In  fee,  and  that  the  trustees  shouldi 
out  of  the  purchase-money,  pay  the  expences  [*]  of  procuring  the  act, 
and  lay  out  and  invest  the  residue  in  land,  to  be  settlea  ta  the  same  uses 
with  the  lands  to  be  sold.  ^ 

Lord  Warwick  completed   the  purchase,  and  paid   the  purchase- 
money  into  tlie  Bank. 


IN  THE  Court  of  Chancery.  259 

The  bill  prayed*  that  the  plaintifTs  bond  debts  iiiiglit  be  paid  out  of        1791. 
the  money  so  lying  in  the  Bank.  ^      ,      * 

Mr.  Mansfidd^  for  the  plaintifis,  argued,  that  it  would  be  much  more       TTS^ttsTl 
convenient  to  all  parties  to  have  the  debts  paid  out  of  the  money  in  tlie         against 
Bank,  than  to  have  it  laid  out  in  land,  which  would  be  liable  to  be        ^^^^^ 
again  sold  for  the  payment  of  debts. 

Mr.  Justice  Buuer,  sitting  for  Lord  Chancellor,  decreed  them  to  be 
so  paid. 


Kentish  against  Kentish.     [3d  June.'] 

(Reg.  Lib.  1790.  A.  fol.  4-71.)  for  the  Loid 

Chancellor, 

^T^ESTATOR  seised  of  freehold  and  copyhold  estate,  by  his  will  said,  A  general 
-■•    **  First,  I  will  that  all  my  just  debts  shall  be  in  the  first  place  paid  charge  [by  in- 
**  and  satisfied ;   Item,  I  give  and  bequeath  unto  [James']  Green,  and  t^oductory 
**  [Dorothy  AddisoUy  and  to  the  survivor  of  them,  his  or  her  heirs,*']  u^jf^J^i"^ 
part  of  his  freehold  and  copyhold  estates,  [upon  trust  to  sell  af\er  the  ment  of  debts, 
death  of  his  wife,  S^c]  Where  tcstttor 

The  testator  afterwards  sold  all  his  freehold  and  part  of  his  copyhold  had  firediold 
estates,  by  which  he  left  only  copyhold  at  the  time  of  his  decease.  andcopyhoU, 

The  personal  estate  being  deficient,  the  bill  prayed  that  the  copyhold  ^1?^^°^ 
should  be  sold  for  payment  of  debts.  ^  ^ 

And,  Mr.  Justice  BuUer  held  the  copyhold  to  be  sufficiently  charged. 

(]]   See  Coombes  v.  Gibson^  antech  1  vol.  1?73.  and  the  Editor's  notes  (I)  and  (S). 

(2)  See  accordingly  Coombes  v.  GibMiit  arUeat  1  vol.  273,  274.,  and  the  editor's  notes. 
As  to  which  it  is  observable  here,  that  although  the  liability  of  copyholds  extends  to  those 
which  are  unsurrendered^  (see  also  By  as  v.  ByaSt  2  Ves.  164. )  there  is  a  distinctum  in  the  » 

UtarshaUing  or  appUcatinn  of  such  estates*  It  appears  ihtX  freeholds  and  surrendered  eapy^ 
kaid»  are  appli«l,  in  the  forst  instance,  rateabiy  inter  se ;  and  that  unsurrendered  copy- 
kaids  shall  not  he  ajqdied,  until  they  have  been  exhausted*  See  Growcock  ?•  Smith, 
f  Cos,  Ca.Ch.  597. 


[♦]  SouNDY  against  Binyon.  [  •SSS  ] 

(^^^"^^•)  lWt,.8thJ«n.. 

BY  settlement,  previous  to  the  marriage  of  the  plaintiff  with  Sarah  7^^  ■*^'* 
Varton,  his  late  wife,  3000/.  Bank  stock,  part  of  the  fortune  of  the  ^e'S^^^ 
wife,  was  transferred  to  trustees,  in  trust  that,  in  case  Sarah  Varton  plaintiff  for  life, 
should  die  in  the  life-time  of  the  plaintiff,   and  there  should  be  no  and  then,  after 
children  or  child  of  the  marriage  (which  was  the  case)  the  trustees  payment  of 
should  transfer  the  stock  to  such  uses,  Sfc.  as  Sarah  Varton^  notwith-  grow  tuma,  the 
standing  her  coverture,  should  hy  deed  or  will  appoint.  the  cSut  wSl 

Sar<m  Varton,  then  the  plaintiff's  wife,  by  will  dated  3d  May,  1787»  not  pennit  the 
by  virtue  of  the  power  reserved  by  the  settlement,  appointed  the  3000/.  security  to  be 
atock,  to  the  plaintiff,  to  be  had,  held,  and  enjoyed  by  him,  for  his  life,,  lesmed  by 
and  to  be  transferred  to  him  accordingly,  and  after  his  decease,  ap-  l*yinpouta 
pointed  the  sum  of  1000/.  to  be  laid  out  and  invested  for  the  benefit  of  ^^^^^^^ 
{lis  cousin  Susannah  Padbury,  and  the  sum  of  500/.  for  the  benefit  of  gadea,  md  pey. 
her  cousin  Edrvard  Binyon  and  Mary  his  wife,  for  life,  with  remainder  fog  the  rtriduii 
over,  and  400/.  for  the  benefit  of  Thomas  TUson,  and  200/.  for  the  immediately  to 

benefit  thcpWntiC 
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benefit  of  Mary  House  for  lifb,  with  remainder  over,  and  20QL  to  he 
paid  to  her  sister-in-law  Elizabeth  Soundly  and  as  to  the  retidoe  of  tfao 
90001.  stock,  the  testatrix  gave  the  same  to  the  plaintiff  his  execotors, 
administrators,  and  assigns,  and  made  him  sole  executor. 

500/.  of  the  stock  was  afterwards  sold  out,  and  the  money  lent  on 
mortgage,  the  uses  of  which  were  declared  to  be  the  same  as  those  o€ 
the  Bank  stock. 

The  testatrix  died  soon  afler,  and  the  plaintiff  proved  the  will,  and 
having  occasion  for  the  residue  of  the  remaining  2500/.  stock  applied  to 
the  trustees  to  dispose  thereof,  and  out  of  the  money  to  arise  therefrom, 
to  invest  the  pecuniary  legacies,  amounting  to  2300/.  in  the  funds,  in 
order  that  the  plaintiff  might  receive  the  interest  for  life,  and  then,  that 
the  capital  might  be  secured  for  the  legatees,  and  to  pay  the  residue  to 
the  plaintiff,  for  his  own  use :  and  upon  refusal,  filed  the  present  bill, 
praying,  that  the  stock  might  be  sold,  and  the  money  might  be  paid  into 
the  Bank,  in  the  name  of  the  Accountant  General,  m  trust  in  the  cause^ 
and  invested  to  the  same  uses,  and  the  residue  paid  to  him.  ' 

[*]  The  defendants,  the  legatees,  by  their  answers,  claimed  th^ 
lenicies,  and  prayed  they  might  be  secured. 

Mr.  Lloyd  and.  Mr.  Brown^  for  the  plaintiff,  contended  that  if  • 
sufficient  sum  was  laid  out  to  secure  the  legacies,  the  legatees  would  not 
be  injured ;  that,  at  the  present  value  of  Bank  stocky  there  was  neaiiy 
double  what  was  necessary  to  secure  the  legaciiea,  to  which  surplus  the 
plaintiff  was  entitled;  and  the  latter  cited  a  case  of  Drinhoater  ▼• 
Wkipham,  at  the  RoUs,  14th  February,  1778,  where  Drinkwater^  by 
his  will,  gave  to  trustees  6700/.  3  per  cents.,  and  also  all  his  other  mooc]| 
in  the  funds,  in  trust  to  pay  his  wife  2001.  per  annum  for  her  life,  and  ui 
case  of  her  death  without  children,  he  gave  the  whole  principal  to  his 
nephew  Sandilane  Drinktoater,  and  madis  him  residuary  legatee.    Tbo 
testator  died  witliout  issue,  and  was  possessed  at  the  time  of  his  deadly 
of  the  6700/.  3  per  cents,  and  also  of  44001.  4  per  cents,  which  sums  wm 
transferred  to  the  trustees,  to  secure  the  payment  of  the  annuitMHL 
S.  Drinkwater  applied  to  the  trustees  for  the  4400/.  as  the  other  food 
appeared  sufficient  to  secure  the  annuity.    The  trustees  let  him  have 
400/. ;  he  afterwards  applied  for  the  remaining  4000/.  but  they  refbsed 
to  transfer  it  to  him,  without  the  consent  of  Mrs.  Drinkvoater,  who  was 
applied  to,  but  refused,  as  it  was  lessening  her  security.     S.  Drinkmater 
filed  his  bill  against  her  and  the  trustees,  and,  upon. the  hearing,  his 
Honor  directed  the  trustees  to  transfer  the  4000f.  to  him,  ana  thst 
Mrs.  Drinkvoater  should  be  at  liberty  to  apply  to  the  Court,  at  any  time, 
in  case  any  appearance  of  deficiency  should  nappen  thereafter. 

His  Honor  took  time  to  consider  of  this  case ;  and,  this  day,  said  the 
case  cited  did  not  apply,  as  it  was  only  to  set  aside  sufficient  to  pay  an 
annuity ;  but  that  tne  same  thing  had  never  been  donor^hen  it  was  tb 
secure  gross  sums.  It  would  be  to  take  away  part  dt  the  .aecuritv,  ai 
the  stocks  may  fall,  and  not  be  sufficient,  at  the  death  of  the  plaintiff- ts 
pay  the  sums  charged,  and,  therefore, 

Dismissed  die  bilL 


IN  THE  Court  of 'Chancery*  '  ^0() 

I79f. 

*E*]  The  Governor  and  Company  of  the  Bank  of  England       (|  *260  ] 

against  Moffat  and  Others. 

6681  and  note.] 
(Reg.  Lib.  1790.    A.  fol.515.)  LineolnUInn 

BaU,  10th  jMnr. 

JAMES  MOFFAT^  Esq.  being  possessed  of  a  very  large  personal  Though  a 

estate,  and  particularly  of  a  large  sum  in  the  several  public  funds,  r««duc  is  ipe- 
made  his  will  dated  8th  August,  1790,  and  thereby,  after  sundry  specific  "^^^^^^ 
and  pecuniary  legacies,  gave  <*  all  the  rest,  residue,  and  remainder  of  no^rifffat  to  re- 
hia  personal  estate  not  therein  disposed  of,  to  his  wife  Elizabeth  Moffat ^  strain  the  eze- 
Jeremiah  Roydes,  and  John  Faroes  (three  of  the  defendants)  and  the  cutorfrom 
survivors  and  survivor  of  them,  and  the  executors  and  administrators  of  traMferring  the 
such  survivor,  upon  trust,  to  sell  such  part  of  the  residue  as  should  not  '"°^  (^) 
be  ready  money,  or  be  laid  out  and  invested  in  the  public  stocks  or 
l^ds,  or  upon  government  and  real  security,  and  to  collect  and  get  in 
debts  which  should  be  due  to  him,  and  to  lay  out  and  invest  the  money 
arising  therefrom,  in  such  like  stock  or  funds,  or  upon  government  or 
real  securities  at  interest,  and,  yrom  time  to  time,  to  alter,  vary,  transfer, 
assifrn,  and  dispose  of  such  stocks,  Junds,  or  securities,  and  the  money 
arising  thereby,  to  lay  out  and  invest  in  or  upon  netv  or  other  securities^ 
as  to  them  (the  trustees]  should  seem  meet,  and  upon  further  trust,  to 
pay  unto,  or  permit  the  testator's  wife  Elizabeth  Moffat,  and  her  assigns, 
during  her  natural  life,  to  take  the  dividends,  8^c.  for  her  use,  with  a 
proportionable  part  of  the  interest,  from  the  last  day  of  payment,  to  die 
di^  of  her  death,  and  from  and  afler  her  decease,"  then  in  trust  foe 
other  of  the  defendants,  who  are  infants,  to  be  paid  to  the  males  at 
twenty-one,  and  to  the  females  at  twenty-one  or  marriage,  with  benefit 
of  survivorship  and  made  his  trustees  executors  of  the  will. 

The  testator  died  in  the  course  of  the  year  1790,  leaving  the  den 
fendant  his  wife,  and  two  brothers  (who  are  defendants)  next  of  kin, 
and  the  executors  proved  the  will. 

There  were  standing  in  his  name,  at  the  Bank,  52,990/.  3  per  centt 
consolidated  annuities,  ^fi25l.  ^per  cent,  annuities,  13,832/.  5  per  cent. 
annuities,  and  2000/«  Bank  stock. 

The  probate  of  the  will  being  deposited  at  the  Bank,  the  plaintift 
caused  so  much  thereof  as  related  to  the  testator's  interests  [*]  ia      \f  261  ] 
the  several  stocks,  to  be  entered  in  the  proper  offices,  (according  to  the 
acts  of  parliament,)  and  subjected  the  same  to  the  uses  of  the  will,  by 
causing  entries  to  be  made  in  the  respective  transfer  books,  in  the  words^ 

fl)  See  the  Editor's  note  to  Pearton  t.  The  Bank  of  En^and,  arUea,  1  toI.  599, 
It  Imi  been  kmg  settled,  by  the  present  end  subsequent  cases,  that  the  Bank  ought  noi 
t9  comeem  Usetf  vnlh  any  trusts  to  be  executed,  where  the  executor,  or  other  jterson  claim  \ 
mg  usuier  a  testator,  has  a  legal  right  to  caUfor  a  transfer  of  the  funds;  **  for,  otherwise^ 
*'  the  Bank  would  be  charged  with  ail  the  trusts  in  the  kuagdom.** 

It  has,  howerer,  so  happened,  that  the  Bank  has  often,  on  such  occasions,  exercised  a^ 
ladier  arbitrary  power ;  but  the  attempt  has  always  faiied  ;  and  it  seems  that,  now,  costs  would 
^gtoenagidnst  the  Bank  on  a  renewal  of  it.  See  in  Hartga  v.  The  Bank,  3  Ve8»58.  Amir' 
of  England  y.  Parsons,  5  Ves.  665.  669.  where  costs,  both  at  law  and  equity,  were  given- 
against  the  Bank ;  and  the  Bank  of  Engjlandv*  Lunn,  15  Ves.  569.  ^  seq, :  upon  the 
aame  principle.  Vide  ibid,  the  elaborate  judgment  of  Lord  Eldon,  from  p.  577.  It  is' 
true  the  Bank  were,  in  1803,  successful  in  a  strenuous  endeavour  for  their  costs  in  a 
prerious  case  to  the  one  last  mentioned,  vix,  in  Austin  ▼.  The  Bank,  8  Ves*  522. ;  but 
ike  law  seems  so  completely  settled  by  Lunn't  case,  before  Lord  Bldon,  six.  years  afUr' 
wards,  (15  Vea.  569,  et  seq.)  that  there  would  seem  to  be  no  frroe  m  ony  detmvn  ttpois  tks 
most  estahk^ed  principle,  ^th$  corporaiiyn  were  not  made  to  pay  costs  in  any  case  of  e^ 
Ske  resistance  in  future. 
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Cases  Argued  and  Determined 

or  to  the  effect  following  (our.)  <<  to  remain  during  the  life  of  EUzabdk 
**  Moffat,  and  at  her  decease,  to  go  as  the  will  directs." 

The  executors  and  trustees  applied  in  November^  1790»  to  the  Bank* 
and  requested  them  to  permit  a  sale  or  transfer  of  the  stocks  which 
stood  in  the  testator's  name,  to  such  person  as  they  should  appoint, 
which  the  Bank  refused,  but  were  ready  to  permit  a  transfer  into  their 
own  names,  upon  the  trusts  of  the  will,  but  which  the  executors  would 
not  accept,  and  brought  an  action  against  the  Bank  in  the  Court  of 
King's  Bench,  and  filed  a  declaration,  laying  their  damages  at  100,000/. 

Upon  this  the  bank  filed  the  present  bill,  insisting  upon  its  having 
been  their  custom,  ever  since  the  institution  of  the  Banx,  that  where 
any  share  or  interest  in  the  funds,  transferable  at  the  Bank,  is  specific 
caily  bequeathed  to  one  or  more  legatee  or  legatees,  and  no  trustee  or 
trustees  are  appointed,  to  permit  the  interest  so  bequeathed  to  be  trans- 
ferred to  the  legatee  or  tegatees  only,  and  to  no  other  person  or  per- 
sons :  and  where  any  trustee  or  trustees  are  appointed,  to  suffer  the 
interest  to  be  transferred  to  the  trustees  only,  but  not  to  permit  them 
to  sell  or  transfer  the  same  to  any  other  person  than  the  legatee  or  le» 
gatees  beneficially  interested  therein  ;  and  therefore  prayed  an  injunc* 
tion  to  restrain  the  defendants  from  proceeding  at  law. 

The  defendants,  by  their  answer,  admitted  the  facts  in  the  biU,  and 
the  practice  of  the  Bank  ;  but  insisted  that,  where  no  specific  bequest 
is  made  of  the  stock,  bui  the  same  is  included  in  the  devise  or  bequest  of 
the  general  residue  of  the  testators  estate ,  as  in  the  present  instance,,  the 
plaintiffs  have  no  authority,  nor  have  been  used  to  restrain  the  execu- 
tors from  transferring  to  other  persons  than  the  legatees ;  and  that,  io 
fiuch  case,  the  plaintiffs  are  not  bound  to  take  notice  of  the  trusts^  but 
the  defendants  are  alone  answerable  to  the  cestuique  trusty 

Upon  the  answer  coming  in,  the  defendants  moved  to  disserve  the 
injunction ;  and  the  plaintiffs  dlerwards  moved,  that  the  [*]  injunction 
should  be  extended  to  restrain  tlie  defendants  from  proceeding  to  tiiaL 
at  law. 

Upon  these  motions,  tlie  question  came  on  twice  to  be  argued. 

Mr.  Solicitor  General^  Mr.  Mansjield,  and  Mr.  Wooddeson  for  the 
plaintiffs,  contended,  in  support  of  the  propriety  and  legality  of  their 
-  practice ;  and  that  it  extended  to  the  case  of  a  residue,  as  well  as  of 
a  specific  legacy,  wherever  that  residue  was  specifically  given.  That 
the  practice  was  grounded  on  the  construction  of  the  statute  5  William 
and  Mary,  c.  20.,  by  which  the  Bank  was  instituted ;  and  the  other 
acts  of  parliament,  [1  Geo.  1.  stat.  2.  ch.  19.  sections  9. 11.  and  12.,  te» 
As  to  which  %)ide  15  Ves.577.^«e^.3  which  regulate  the  devise  of  this, 
kind  of  property,  and  by  which  the  probate  of  wills  are  to  be  deposited. 
with  them,  for  the  purpose  of  extracting  the  trusts ;  and  why  to  ex- 
tract the  trusts,  unless  they  are  afterwards  to  take  notice  of  them? 
Where  there  are  no  trustees  appointed,  the  Bank  are  trustees.  Where 
trustees  are  appointed,  still  they  must  enter  the  whole  will,  and  must, 
consequently,  sec  to  the  disposition  of  the  property  as  co-trustees,  of 
as  a  check  upon  the  other  trustees.  They  referred  to  Douglas,  525. 
The  Kin^  v.  the  Bank^  where  the  practice  of  the  Bank  was  admitted^ 
Though  Uie  bank  may  not  be  liable  in  case  of  a  misapplication,  yet 
that  is  not  laid  down  decisively  ;  and  though  it  be  so,  the  Bank  have  a 
right  to  the  common  privilege  of  trustees,  to  have  the  trusts  admi- 
nistered by  this  court,  which  is  the  proper  and  peculiar  characteristic 
of  its  jurisdiction. 

Mr.  Mitford  and  Mr.  Stanleyy  for  the  defendants,  argued,  that  how 
proper  soever  the  practice  of  the  Bank  might  be  in  the  case  of  a  spe- 
cific legacy  of  stocK,  it  was  not  so  in  the  case  of  a  residue ;  and,  in  this 
case,  it  was  a  simple  residue  of  a  personal  estate,  which  must  neceiE- 
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•ariljr  Test  ia  the  executor,  for  payment  of  tiebts,  and  other  necessary 
purposes.  In  the  case  even  of  specific  legacies,  and  of  terms  of  years, 
they  do  not  rest  in  the  legatees  till  after  the  assent  of  the  executor, 
who  may  want  them  for  the  payment  of  debts :  till  after  the  assent  of 
the  executor,  the  legatees  of  a  bond  cannot  discharge  it.  (2)  This  is 
like  any  other  specific  legacy,  and  the  defendants  therefore  are  entitled 
to  cdil  lipon  the  Bank  for  a  transfer.  (2) 

Lord  Chancellor  (3)  acceded  to  this  idea  of  the  residue,  in  the  pre- 
seot  case,  being  like  a  specific  legacy,  and  requiring  the  assent  [*]  of 
the  executor ;  that  the  act  of  parliament  giving  a  power  to  devise,  and 
treatiog  it  as  personal  property,  it  must  be  subject  to  all  the  incidents 
of  a  gift  of  personal  property ;  and,  therefore,  that  the  Bank  must 
permit  a  transfer  of  the  stock  s  and  dissolved  the  injunction. 

(S)  Mr.  Brown  utterly  misconceived  this  part  of  Lord  RedesdaWs  argument.  His 
Lorahip  has  favoured  the  Editor  with  hii  own  note  of  it,  whicht  after  considering  the 
pauage  bettpeen  tke  above  figures  as  exjmnged,  proceeds  as  follows :  — 

*'  Even  if  this  could  be  deemed  a  specific  legacy,  it  would  be  like  any  other  specific 
**  legacy  wliidi  would  require  the  assent  of  the  executor ;  but  this  is  hot  a  specific  le- 
**  fpcfy  and  therefore,  even  according  to  the  rules  adopted  by  the  Bank,  the  defendants  ar« 
"  entitled  to  call  upon  the  Bank  for  a  transfer.  It  was  added  that,  in  any  manner  to 
*«  reduce  this  to  a  specific  l^acy,  being  expressly  given  after  debts  and  legacies  paid, 
**  the  assent  of  the  executor  was  necessary  to  acknowledge  that  they  were  paid ;  and 
*^  that,  until  that  acknowledgment  was  made,  the  Bank  could  not  see  to  tlie  right  trans- 
**  fer  of  the  stock,  because  the  creditors  and  pecuniary  legatees  were,  by  the  terms  of 
'*  the  will,  as  much  specific  legatees  of  the  stock  as  the  residuary  legatees.*' 

(i)  The  following  account  of  Lord  Thurlnw\  deci»ion  appears,  y>om  the  notes  ofhord 

Jmon  C ,  in  5  Ves.  568.  n.     **  The  Chancellor  thought  the  operation  of  the  acts  was 

"  to  enak^  the  proprietor  of  stocks  to  make  s-pecific  bequests  of  them,  notwithstanding 

the  previous  negative  words  in  the  act,  and  therefore  the  assent  of  the  executors  i« 

necessary  to  the  validity  of  the  bequest,  in  the  same  manner  as  their  assent  would  be 

aeteaaary  to  the  valldily  of  the  bequest  of  a  leasehold  estate,  bond  debts,  &c.,  and 

*'  tiierefore,  until  assent,  the  action  of  the  executors  remained,  and  he  thought  the  in- 

"  junction  must  be  dissolved. 

**  Order  pronounced  accordingly,  de  bene  esse,   10th  of  Juntr,  1791.     The  order  waA 
*  cielayed  a  great  while;  the  Chancellor  saying  he  wished  to  consult  Lord  JT^yon.'* 
^pon  the  above  points  of  specific  bequests,  &c.  vide  the  Editor's  notes  to  Pearson  v.  The 
tif  Bngland,  antea,  I  vol.  529.,  and  the  reference  in  note(l},  antea,  p.  2d0.  | 
especially  15  Ves.  581. 
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SiMMONi>s  against  The  Countess  Du  Barrs.  Uneoin's  inn 

HaU,  10th/im#; 

HERE  a  foreigner  puts  in  answer  in  his  own  language,  a  sworn  Foteigner't 
translation  miist  also  be  filed  with  it.  answer,  (i)     . 


fl)  Vidit  etiam  Lord  Be/tnore  v.  Anderson,  jtostta,  4  vol.  90.  The  Editor  sulfjoins  the 
Jmudng  order  pronounced  by  Lord  Hardwicke  C.  as  to  an  affidavit  by  a  person  iinJu;- 
^uinled  with  the  English  language :  — 

Lord  Hardwicke.  (Roachy,  ^arvan,  Reg.  Lib.  1748.  B.  fol.  4,  5.  10th  Niw,  1748.) 
-— **  The  petitioner  h*ving  received  her  education  in  France,  and  being  as  yet  not  well 
"  aomiainted  with  the  English  language,  it  was  therefore  prayed,  and  it  is  accordingly 
.^  oroered,  that  the  affidavit  of  the  said  petitioner  E.  R.  be  taken  and  sworn  in  the 
**  French  language ;  and  that  Abraham  Ogier,  of  London,  notary  public,  be  appointed 
}*  to  tnuMlate  the  same  into  the  English  language  ;  and  that  tlic  said  Abraham  Ogier  be 
**  awom  to  the  true  translation  thereof;  and  that  such  translation  be  annexed  to  and 
**  filed  with  the  said  affidavit,  in  order  to  be  made  use  of  and  read  in  these  causes ;  but 
*'  notice  beneof  i»  first  to  be  given  to  the  dther  parties,  &c. " 
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Ordtfon  the 
register  of  an 
ecclesiastical 
court  to  deliver 
an  original  will 
to  be  produced 
here  on  security 
gJTen  to  return 
k(l) 


Lake  against  Cau»field«    [I3thc7iify0 
(Reg.  Lib.  1790.  B.  fol.  418.  b.) 

]i/| R.  LLOYD  moved,  that  the  register  for  the  bisho^>rick  of  D«rJ«iBV 

y^  might  deliver  to  the  plaintiff  the  original  will  of Proektor, 

in  order  to  its  being  produced  here,  he  giving  security  to  restore  it ;  he 
cited  1  Atk.  627.  and  Willianu  v.  Floyer,  Ambl.  343.  which  refers  to 
several  cases  in  which  the  same  order  has  been  made. 

(1)  This  is,  certainly,  the  practice  now,  though  it  seems  open  to  much  obyeetioB;  aaJ 
Judges  have,  at  different  times,  expressed  their  surprise  at  its  assumption.  Vidt  J/snr 
V.  Roach,  9  Strange,  961.  and  1  Dick.  65,  Peirce  t.  ITatkin,  2  Itick.  485.  JMb-  ▼. 
Wade,  potiea,  4  yoL  476.  Hodson  ▼.  jtnon,  6  Yes.  135.  Ford  i.  Anon.  ibkL  802. ;  st 
per  Lord  Eldon  C.  in  Fauquier  ▼.  Tyte,  7  Ves.  292.  where  his  Lorfiship  refused  to  foOe# 
the  analog}',  by  ordering  depositions  in  the  French  language  to  be  delivered  out  fbr 
translation.  It  is  observable,  that  Lord  Eldan  C.  seemed  at  a  loM  dor  the  foundatkai  of 
the  jurisdiction  of  the  Court  of  Chancery  with  resard  to  these  orders  as  to  wills.  Per- 
haps the  beU  account  of  the  subject  may  be  found  in  ISr  John  Sihmge*%  report  of  Jtfsrr 
V.  Boach,  above  referred  to.  (2  vol.  961. )  It  b  as  follows :  —  ••  Before  the  year  171lt 
"  the  method  was  to  deliver  out  a  wUl  of  land  to  be  proved  at  trials,  or  on  covnmisiJotfy 
upon  security.  Since  that,  the  registers  have  refused  to  deliver  out  the  vrill,  but  In- 
sist upon  being  paid  for  attending  with  it;  and  where  it  war  wanted  at  a  dtstaiMt» 
their  demands  ran  very  high.  In  this  cause  an  order  was  made,  (upon  produdnf 
three  precedents,)  that  it  should  be  delivered  out  on  security;  it  being  a  bill  brought 
by  creditors  and  legatees,  who  were  not  likely  to  suppress  it.*' 
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[*]  TItlNITY  TEItM, 
31  Geo.  3.  1791. 


Williams  against  Lambe. 
(Reg.  Lib.  1790.  B.  fol.  653.  b.) 

FleAofpur-  ^T^IS  was  a  bill  for  dower,  stating  that  the  plaintiff  was  lawfully 
chaie  fbr  valti-  ■■-  married  to  William  JVUliams,  and  continued  his  wife  to  the  tiin«  w 
•^^  «>°^^  his  death.  That  fvaiiam  Williams  being  seised  of  lands,  Sfc.  fititetedin 
to a"bilTfora  ^^^^y^*  ^"  ^^^  county  of  Hertford^  during  the  coverture,  in  Fdtnutfjf 
dower.  (1)  1783,  sold  the  same  to  the  defendant,  who  entered  mto  possession  of  ^ 

sanei 

( 1 )  Notwithstanding  what  is  said  to  the  contrary,  in  Sagsett  ▼.  Notwertkif,  Flndit  N0« 
approved,  as  it  seems  to  be,  by  Lord  Loughborough  C,  2  Ves.  jun.  457,  458.,  s*^*^ 
withstanding  what  is  said  by  Mr.  Sugden,  a(  the  conclusion  of  his  work  on  VcndoniB' 
Purchasers,  pp.  667,  668.  (fifth  ed.)  so  nriuch  respect  is  due  to  Lord  Tkwltm*%  jtt'T 
ment  m  marking  the  distinction  wilhin- stated,  that  the  Editor  quesdona,  whether  the  pri^ 
has  been  sufficiently  considered,     llie  Editor,  in  partisular,  mtidi  qucrtioos,  wkt^ 
Lord  Loughborough  was  aware  of  the  present  determmation  when  he  threw  OMt  ike  fomd 
vrofMsitions  above  adverted  to  in  this  note,  (2  Ves.  jun.  458.)     Mr.  BeasnUt  wh0ii«rf^ 
liendy  versed  in  the  doctrine  of  Pleas,  both  at  law  and  in  equity,  distinetfy  ffeoli  Lmi 
Thurlow's  decision  here  as  unimpeachable,  notwithstanding  he  had,  a  few  pagca  biMNe> 
quoted  the  dicta  to  the  contrary,  in  Bassett  v.  Nosworihy  {vide  Elem.  PI.  845.  884.); 
and  it  is  very  satiafactory  to  the  Editor  to  find  his  own  sentiments  combofitad  bf  the 
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une,  and  that  William  WiUiams  died  in  May^  1786,  leaving  the  plaintiff        1791. 
118  widow.     The  bill,  therefore,  prayed  a  discovery  of  the  lands,  and      ^    -\    v 
hat  defendant  might  assign  to  her  one-third  part,  as  her  dower.  Williams 

The  defendant  pleaded  to  the  discovery  and  relief,  that  he  was  a  agpimt 
lurchaser  of  the  estate,  (subject  to  a  mortgage)  for  valuable  consider-  I^amie, 
.txon,  without  notice  of  the  vendor  being  married. 

Mr.  Solicitor  General  and  Mr.  Richards  argued,  that  this  plea,  being 
0  the  relief  as  well  as  the  discovery,  was  bad ;  that  it  admits  that  the 
lefendant  has  the  deeds  in  his  possession,  without  which  the  plaintiff 
4>uld  not  proceed  at  law,  and  the  outstanding  term  which  may  be  set 
ID  at  law.  That  the  plea  is  over-ruled  by  the  answer,  which  gives  the 
tiscovery  which  the  plea  sets  up  as  a  bar. 

Mr.  Mansfield,  in  support  of  the  plea,  argued,  that  whether  the  de- 
endant  purchased  the  estate,  subject  to  the  mortgage  or  not,  was  im- 
oaterial  to  the  present  case ;  the  plaintiff  has  a  legal  tide,  that  she  prays 
.  discovery,  and  to  have  dower  assigned ;  to  this,  the  defendant  pleads 
hat  he  is  a  purchaser  for  a  valuable  [•]  consideration,  without  notice ;  [  *265  ] 
nd  if  so,  he  is  within  the  protection  cf  the  Court,  which  will  never  aid 
:  party  against  a  purchaser  for  valuable  consideration  without  notice  of 
plaintiff's  title.  In  cases  where  there  are  two  equities,  the  first  must 
trenail,  notwithstanding  the  person  who  has  the  latter  had  not  notice ;  but 
he  Court  will  never  aid  a  legal  title  against  a  purchaser  without  notice. 
rhe  only  question  is,  whether  the  case  of  dower  is  an  exception  to  this 
leneral  rule ;  but  there  is  no  case  to  prove  that  it  is  so ;  on  the  contrary, 
here  are  cases  the  other  way;  Lady  Radnor  v.  Vandebendt/,  Show.  Pari, 
^ases,  69.  HiU  v.  Adams,  2  Atk.  208.  The  having  notice,  or  not,  makes 
10  difference.    * 

Mr.  Solicitor  General,  in  reply,  said,  that  if  a  person  purchases  an 
•tale  with  a  satisfied  term,  that  will  bar  dower;  but  if  it  is  only  a 
oortgage  term,  the  widow  may  recover,  and  will  have  a  right  to  redeem 
he  mortgage. 

Lord  Chancellor  (2)  said  the  only  c^uestion  was,  whether  a  plea  of 
mrchase  without  notice,  would  lie  against  a  bill  to  set  out  dower  ;  that 
le  thought  where  the  party  is  pursuing  a  legal  title,  as  dower  is,  that 
)lea  does  not  apply,  it  being  only  a  bar  to  an  equitable,  not  to  a  legal 
:laim  :  he,  therefore,  over-ruled  the  plea ;  though  he  said,  he  could  not 
>ee  how  the  plaintiff  could  proceed  without  making  the  mortgagee  a 
>arty,  as  if  it  turned  out  that  the  mortgage  (being  in  fee)  was  before 
he  marriage,  there  would  be  an  end  to  her  title. 

Iitenrations  of  Mr.  liojterf  contained  in  hit  modem  treatise  on  the  Law  of  Baron  and 
^cme,  1  Tol.  446,  447.  That  gentleman,  speaking  of  the  principal  case,  says,  "  Thu 
'  deeuion,  though  quarrelled  with,  it,  as  it  would  Meem,  s-mnd  and  projterj  for  when  it  h 
'  admitted  that  dower  is  a  mereUgal  right y  and  tliat  a  court  of  equity,  in  assuming  a  con- 

evrrent  jurisdiction  with  courts  of  law,  professedly  acts  upon  the  legal  right,  that  court, 
'  Im  amilogy  to  law,  where  such  a  jtlea  would  not  be  looked  at,  decides  that  in  this  instance, 
'  iki  mme  equiiahle  plea  is  also  inadmissible.  This  analogy,  it  is  obvious,  does  not  hold 
'  where  the  widow  applies  for  equitable  relief,  as  die  removal  of  terms,  &c.  In  such 
^  CSHB  tha  equitable  plea  of  being  a  purchaser  for  value  without  notice  cannot,  as  it 
^  would  scam,  be  resisted.  In  the  first  case,  the  widow,  proceeding  upon  the  concurrent 
'  JBrMliftion  of  the  Court,  merdy  enforcet  a  right,  which  the  defendant  cannot  at  law  resist 
'  %  Mflft  a  mode  (ftfefencei  in  the  second  case,  she  applies  to  the  equity  of  the  Court  to  take 

^mayfrom  him,  a  defence,  which  at  law  umuld  protect  him  against  her  demand.**  The 
^ikar  nas  also  to  observe,  that  Lord  Eedesdale,  in  the  last  ecUtion  (5d).  of  his  Treatise 
p. 88.)  does  not  question  the  decision  in  the  principal  case:  with  regard  to  which  the 
MBMion  should  also  be  referred  to  1  Ball  &  Beatt.  171. 

<9)  Hie  folLowiog  is  Mr.  Car's  note  of  the  judgment :  —  **  Lord  Chancellor.  The  juris* 
'  dfafthMS  if  tkit  Court  in  assigning  dower  is  /bunded  on  a  pure  legal  title  of  the  dowresa 
'4i»  poie  that  it  does  not  atUch  upon  an  equitable  estate),  which  thb  Court  can  give 
to;  with  m  gtmter  degree  of  coswestience  than  can  be  ibod  brfore  a  jury,  on  a  writ  of 
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TwoMtigncet 
of  a  bankrupt, 
ona  flolf  ent, 
tha  other 
bankrupt, 
with  ji  partner, 
•hip,  to -which 
ha  has  advanced 
money  which 
he  had  at  at- 
ticnee:  the 
tolTent  aatignee 
cannot  prove 
this  debt  under 
the  Joint  (iooi- 
nuMion,  there 
being  no  con- 
tract widi 
hiiii.(l) 

[•266] 


Ex  parte  Apsey,  in  the  Matter  of  Allen  and  Another,  Bankrupts. 

/^N  the  11th  February t  1790,  a  commission  of  bankruptcv  issued 
^^  against  William  Tory^  and  the  petitioner  and  Edumrd  Auen  were 
chosen  assignees.  And  in  April  last,  a  joint  commission  of  bankruptcy 
issued  against  James  Allen  and  Edward  AUen^  under  which,  Letter  and 
Hi^de  were  appointed  assignees.  Edward  Allen,  before  this  latter  com- 
nnssion,  and  as  one  of  the  assignees  of  Tory,  received  several  sums  of 
money,  part  of  his  [*]  estate,  and  paid  several  sums  on  that  account ; 
but  at  the  time  of  the  bankruptcy,  Edward  Allen  was  indebted  to  the 
estate  of  ^ory  432/.  17«.  6d,  wnich  he  had  paid  and  applied  in  discharge 
of  debts  due  from  him  and  James  Allen,  and  otherwise,  in  the  joiiit 
trade.  The  petitioner  applied  to  the  commissioners  to  permit  him  to 
prove  this  sum  of  432/.  lis.  6d.  under  the  joint  commission  against  the 
partnership,  and  the  same  being  refused,  presented  this  petition  to  the 
Lord  Chancellor,  praying  to  be  at  liberty  so  to  do. 

Mr.  Brown,  in  support  of  the  petition,  c!ted«the  cases  o€  Boardman  v. 
Mosman,  (ante,  voL  i.  p.6d.)  and  Ex  parte  Clowes,  (ante,  vol.  ii.  p.  595.) 

Lord  Chancellor  said,  in  the  latter  of  these  cases,  the  partners  hwl 
agreed  to  consolidate  the  separate  debts,  which  made  the  difference. 
Here,  one,  by  abusing  his  trust,  advances  the  monev  to  the  partnership; 
that  will  not  raise  a  contract  between  the  partnership,  and  the  person 
whose  money  it  is,  and 

Refused  the  petitioo. 

(1)  ,  Vide  Ex  ftarte  Hunter,  1  Atk.  227.  Cooke,  B.  L.  557.  ft  teq.  564.  Ac.  (siith 
«d,)     Expnrte  iratum,  2  Ve*.  St  Reames,  414.  ^c. 


Johnson-  against  Curt[e]is. (l)     [2d  Jii/j/.] 
(Reg.  Lib.  1790.  A.  fol.4S8.  b.) 


Bill  fo  opeh 
a  tettled  ac- 
count must 
state  specific 
errors,  not 
gcnerallj  that  it  is  erroneous.  ( 1 ) 


A  BILL  to  open  an  account  which  had  been  settled  between  the  de- 
^^  fendant  and  plaintiff's  testator,  with  the  common  reservation  of 
"  errors  excepted  ;**  and  the  balance  carried  over  to  a  new  account. 

The 


Account.  "^ 
1.  On  a  bill  lo 
open  a  BfiWwi 
account,  it  it 
not  suflkieiit  to 
shew  thatthe 
account  was 
signed  with 


44 


>t 


S.  Upon  a 
geoefalali^- 
atioa  of  emr, 
InsMltledac. 


(1)  Vide  fiearoes.  El.  P.  223.  et  teq.  espedallf  227.  EtvideS.V.  Taylor  ?.  Hm^ 
antea,  2to1.  310.  31 1,  and  the  Editor's  notes.  The  latter  include  a  beUer  report  ^t^ 
principal  cote,  from  the  notes  of  Lord  CotcheMter,     It  is  as  follows :  — 

"  Johfuon  y.  Curteis. —  On  appeal;  bill  for  an  account  of  all  dealings  and  traniaclioBi 
'*  between  plaintiff  and  defendant. 

'*  An  account  had  been  sealed  and  signed  by  the  parties  in  1 783,  errors  OLoef^ 
**  and  the  balance  of  that  account  carried  on  to  the  present  account,  which  wis  ^ 

current 

*'  The  bill  charged  that  there  were  errors  in  the  account  signed  1783,  but  did  not  0 

his  bill  particularise  any  errors. 

*'  A  particular  error  was  proved  in  the  cause. 

**  The  Matter  of  the  Rolls  decreed  an  account,  on  the  foot  of  the  aooount  in  I789i 

but  did  not  give  the  plaintiff  liberty  to  surcharge  and  falsify  that  aodoont. 

"  The  plaintiff  appealed ;  and  the  AttomeyGttieral,  Mtifvrd,  and  JHng^  ooutsB^ 

that  the  decree  ought  to  have  given  the  plaintiff  liberty  to  surcharge  and  UJtaSf  tki 

aoeomit  in  1783 ;  that  if  that  account  was  not  to  be  oonsideied  as  a  settled  MonKmU 
**  but  merely  an  account  itgaed  with  eioeption  of  errors  in  it^  and  that  if  it  were  tobt 

•<  considw 


«< 
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The  bill  only  stated  generally,  that  there  were  errors  in  the  account,         1791» 
but  did  not  specify  the  errors ;  on  which  account  the  bill  was  dismissed,      ^  wr  ,  ■_  ^ 
at  the  Rolls*  Jounsoit 

Upon  an  appeal   to  Lord    Chancellor,  —  Mr.  Solicitor   General  and         against 
Mr.  Lloydy  in  support  of  the  decree,  insisted  it  was  necessary  to  state        Py»Ti«. 
specific  errors ;  for  that,  otherwise,  the  defendant  must  be  prepared  to 
proTe  every  item  in  his  account ;  as  it  would  be  impossible  for  him  to 
KDOw  what  the  plaintiff  would  impeach,  and  cited  Dawson  v.  DaxMon, 
1  Atkyns,  1. 

[*]  Mr.  Miiford  insisted,  if  an  action  had  been  brought  by  the  de-       [  •267  J 
fendant,  the  plaintiffs  might  have  shown  an  error,  notwithstanding  tjie 
reservation  of  **  errors  excepted." 

Lord  Chancellor  said,  the  expression  "  errors  excepted,"  did  not 
prevent  its  being  a  settled  account ;  and  the  balance  being  carried  oyer, 
showed  it  was  so  :  and,  therefore,  the  errors  should  have  been  pcjti.pt^d 
out :  and  affirmed  the  decree,  f 

t  See  Taylor  v.  Ila^in,  antea,  vol.  il  p.  310.  S  P. 


^  considered  as  a  settled  account,  die  plaintifl*  by  charging  that  there  werp  errors  in  it,   count  without 
"'  without  specifying  any  particular  error,  might  give  evidence  of  particular  errors,  and   specifying  par- 
"^  ao  entitle  himself  to  surcharge  that  account;  that  if  the  defendant  had  brought  an  ac-   ticulars,  it  can- 
**  tion  against  the  plaintiff  for  the  balance  of  the  account,  the  plaintifi*  might  have  given    not  be  sur- 
**  evidence  of  error  in  the  account ;  and  it  would  seem  very  extraordinary  that  he  should   charged  or  fal- 
**  be  in  a  worse  situation  in  equity  than  he  would  be  in  at  law.     That  if  this  were  to  be   sified,  although 
***  GonsideKd  as  a  settled  account,  it  had  been  owned  by  what  had  been  done  since  it  was   particularerror^ 
**  signed,  there  haying  been  a  reference  to  arbitrators  of  all  inatlrrs  in  dittpute ;  and  this   be  proved  in 
*'  settled  account  with  the  other  accounts  having  been  submitted  by  tlie  defendant  to   evidence. 
**  the  arbitrators. 

Soiidior^ General  contended  that  the  plaintifT  not  having  in  his  bill  sUted  any  parti- 
cular error  in  the  account  settled  in  1 785  was  bound  by  it,  and  was  not  entitled  to 
surcharge  and  falsify  it ;  and  that  the  circumstances  of  an  error  having  been  proved 
in  the  cause  made  no  difference;  because  the  defendant  not  having  notice  by  the 
'*  pleadings  of  the  error,  which  was  intended  to  be  pointed  in  the  account,  had  not  had 
an  opportunity  of  going  into  evidence  upon  that  subject ;  and  possibly  must,  if  he  had 
gone  into  evidence,  have  explained  what  was  supposed  to  be  an  error. 

The  Lord  Chancellor  said  it  was  a  general  rule,  that  a  settled  account  could  not  be 
surcharged  or  falsified,  unless  the  plaintiff  by  his  bill  charged  some  particular  error  jn 
it,  and  that  tliis  certainly  was  a  settled  account,  and  the  circumstances  of  its  being 
^  signed  with  exception  of  errors  made  no  difference,  that  being  always  implied  in  the 
*'  settlement  of  an  account;  and  affirmed  the  decree.'' 


«« 

•  « 


Conway  against  Conway.  [4th  Julj/.'] 
(Beg.  Lib.  171K).  A.  fol.  564.) 


B 


Y  settlement  made  23d  August,  1744,  upon  the  marriage  of  John  Porti<vi« 
*  Contioay  with  Margaret  his  wife,  certain  lands  in  the  county  of  chaiged  onji 
Anglesea  were  conveyed  to  trustees,  to  the  use  of  John  Conway  and  reversionary 

Margaret  f«nd,  ihaUnot. 
^  in  generml,  be 

raked  till  the  term  comes  into  possession  (1);  yet  when  it  b  expressly  directed,  under  a  powtr»  *}*^t  XhfX 
■ball  be  railed  as  soon  as  may  be,  they  shall  bear  interest  from  the  death  of  testator.  (1) 


(I)  Lord  Eldon  C.   observed  this  report  was  very  vrTOng;.and  in  Codring^n^.  ^:Jq.. 

Lonl  Fotetff  6  Ves.  378.  et  seq.,  deduces  and  lays  down  the  true  rule  in  these  cases  >i,H\J  ,• 

tlma:  — ••  Upon  the  authority  of  Lord  Talboi,  Lord  Macclesfield,  and   Lord  JTard-  •,.iU  nv»ai\ 

^  Mfieke,  mnncly ;  that,  in  each  casa  the  question  depending  upon  the  particular  panning  'o  i^  lo  oo'iu 

f  0f  the  ttim,  and  a  fair  construction  of  the  whole  inttnamtat,  the  geimoi  vfinmple  rn  b»ht^  a  tx 

O  J  .« is. 
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C*268  ] 


Margaret  his  wife,  and  the  survivor  of  them  for  life,  withoat  Impieach- 
ment  of  waste ;  remainder  to  trustees  to  preserve  contingent  remainden ; 
remainder  to  trustees  for  a  term  of  200  years ;  remainder  to  the  first  son 
of  the  marriage ;  with  divers  remainders  over.  And  the  trusts  of  the 
term  were  declared  to  be,  that  the  trustees,  or  the  survivor*  or  the 
executors  of  such  survivor,  might,  out  of  rents  and  profits,  or  by  demise 
or  sale  thereof,  raise  a  sum  of  1000/.  for  the  portion  of  any  daughter  or 
dau^htersy  younger  son  or  sons  of  the  marriage,  as  shouldf  by  virtue  of  the 
limitations  aforesaid,  not  be  immediately  inheritable  to  the  said  premises 
or  an^  part  thereof,  to  be  paid  to  sudi  daughter,  £rc.  (not  immediately 
inhentslble  as  aforesaid)  at  such  time  or  timesy  and  in  such  manner  ana 
proportions  as  the  said  John  Conway y  by  any  deed,  SfC,  or  last  wUy  attested 
as  therein  mentioned,  should  direct  or  appoint,  and  in  de/aul$  of  such 
appointment,  then  the  sum  of  1000/.  to  be  paid  toithin  six  calendar  months 
next  ader  the  decease  of  the  survivor  of  them  the  said  John  Conway 
anil  Margaret  his  wife,  to  and  among  such  daughters,  S^c,  share  and 
share  alike. 

John  Conway  died  in  I7669  in  the  life-time  of  his  wife,  having  made 
his  will,  pursuant  to  the  power,  whereby,  afler  several  other  devises,  he 
devised  as  follows,  ''  lastly,  as  to  the  [*]  power  of  charge  I  have  to 
dispose  of  upon  my  estate  by  marriage  settlement,  and  also  die  1200^ 
upon  my  said  purchased  estates,  devised  to  trustees  as  aforesaid;  all 
these  sums,  being  1000/.  by  settlement,  and  1200/.  upon  my  purchased 
estates,  I  devise  and  wish  my  said  trustees,  as  soon  as  it  can  conveniently 
he  done,  will  divide  among  all  my  younger  children,  share  and  share 
alike,  (I  mean  by  such,  all  of  them  that  do  not  inherit  my  real  estate,  or 
have  a  right  so  to  do)  upon  the  decease  of  my  wife.*' 

John  Conxvay,  at  the  time  of  his  death,  left  Margaret  his  widow,  John 
Maurice  Contoay,  his  eldest  son,  and  heir  at  law  ;  the  plaintifi  Robert, 
Catharine,  Margaret,  and  Jane  ;  also  Mary  Conway ^  Susannah  Cowway, 
and  Harriet  Conway,  his  younger  children,  by  the  said  Margaret  ms 
wife. 

Mary  Conway,  in  the  life^time  of  her  mother,  intemoiarried  widi 
Thomas  Edwards,  one  of  the  defendants,  and  died  also  in  the  life-time 
of  the  mother ;  Susannah  intermarried  with  John  Lloyd,  and  they  are 
defendants. 

Harriet  Conway  died  in  the  year  1784*,  in  the  life-time  of  her  mother; 
having,  when  of  age,  made  her  will,  and  her  mother  executrix  thereof. 

Robert  Conway  had  attained  his  age  of  twenty-one  years,  and  assigned 
his  share  of  the  1000/.  to  his  mother. 

Margaret,  the  widow,  died  December,  1786,  having  made  her  will,  and 
appointed  her  daughters,  the  plaintiffs,  executrixes,  who  were  also  the 
representatives  of  Harriet  Conway. 

Plaintiff's  bill  charged,  that  their  portions  were  vested  interests,  at  the 
time  of  the  decease  of  their  father  John  Conway,  and  that  they  are 
entitled*  to  interest  for  the  same  from  the  time  of  his  death ;  that  Harm 
Conway,  and  Mary  Edwards,  who  died  in  the  life-time  of  Margortt 
Conway,  (surviving  her  husband,)  took  transmissible  interests,  and  tbe 
plaintiffs  prayed  that  it  might  be  declared  accordingly. 


C( 


is,  tbatf  if  there  be  nothing  more  than  a  limitation  to  the  parent  for  life,  with  a  teno 
"  to  raise  portions  at  twenty-one,  or  marriage,  and  the  interests  are  tiested,  and  tke  tf^ 
"  tingencies  have  happened  at  which  the  portions  are  to  be  paid,  then  the  inUrtM  >* 
'*  payabki  and  the  portions  must  be  raised  in  the  only  manner  in  which  they  can  be  reiilit 
"  t/tat  is,  by  mortgage  or  sale  if  the  reversionary  term,**  Lord  ^Idon,  howerer,  in  tb* 
same  case,  disapproved  of  what  Lord  Uardwicke  and  other  Judges  bad  stated,  of  ^ 
Court  being  anxious  **  to  lay  hold  of  small  grounds  to  take  cases  out  of  thai  rvkl 
**  observing,  they  are  not  small  groujids,  jf  sufficient  to  denote  an  viteflihn ;  and,  ^  ^, 
"  smfficient,  the  Court  would  be-gtdlty  of  a  dereliction  ef  its  duty  to  be  weighed  ly  tibflit* 
Ibid,  p»  380.     Sec  also  jyer  Lord  Eldon  C.  in  Hope  v.  Lord  CHfden,  6  Ves.  499i  509. 

Ad 
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'    An  objection  wad  taken  at  the  hearing  by  Mr.  Uoi/dy  that  the  trustees         179K 
©f  the  charge  of  1200^.  upon  the  purchased  estate,  who  [♦]  were  to 
make  the  division  of  the  1000/.  were  not  before  the  Court,  although  the 
Imstees  of  the  term  were. 

But  Mr.  Mansfield  insisted  that  they  were  not  necessary  parties, 
being  wholly  uninterested,  and  that  the  testator  had  not  appointed  to 
them. 

Lord  Chancellor  said,  if  he  was  obliged  to  take  any  notice  of  the 
1200i^.  he  could  not  go  on  without  them,  and  the  personal  representative ; 
but,  though  tlie  will  had  words  referable  to  them,  their  concurrence  waa 
mot  necessary. 

Mr.  Manffietdf  for  the  plaintiffs. 

The  plaintifl^  claim,  under  the  will,  their  shares  of  the  1000^.  with 
interest  from  the  death  of  their  father  John  Con'omy,  —  Their  right 
depends  on  the  words  of  the  will,  in  which,  the  testator  has  used  words 
that  manifestly  indicate  his  intention,  that  the  division  should  be  made 
as  soon  as  possible,  which  could  not  mean  that  it  .should  be  postponed 
to  the  death  of  the  wife.  The  words  must  bear  their  natural  sense,  and 
there  is  nothing  in  the  subsequent  words  to  contradict  it. 

Mr.  Lloyd  and  Mr.  Abbots  for  the  defendants* 

This  is  a  case  of  great  consequence,  in  point  of  principle,  though  the 
value  in  the  present  instance  is  but  small.     This  was  a  settlement  of  the 
wife's  estate,  of  which  she  was  seised  in  fee,  upon  the  husband  for  life ; 
remainder  to  the  wife,  for  life ;  remainder  to  the  first  son  of  the  marriage, 
who  had  no  provision  during  the  life  of  the  mother;  and  the  children,  at 
the  death  of  the  father^  were  very  young.    It  has  always  been  the  course 
of  the  Court,  not  to  raise  portions  for  children  where  they  have  died 
young,  -even  if  the  portions  were  to  be  paid  at  twenty-one,  or  marriage. 
It  couM  not  be  the  intention  of  tlie  testator  that  the  portion  should  be 
raised  for  a  child  of. three  or  four  years  old,  and  that  he  might  file  a  bill 
to  have  the  sum  raised,  though  he  might  afterwards  die  in  the  life*time  of 
the  wife.  No  case  of  this  sort  has  come  before  the  Court,  because  in  these 
cases,  the  portions  are,  generally,  raisable  at  twenty-one  or  marriage ;  but, 
certainly,  here  the  chil^-en  were  intended  to  be  in  the  parent's  [*]  power.      [  *2?0  J 
The  Court  is  very  averse  to  raising  portions  upon  reversionary  terms, 
because  it  would  be  the  destruction  of  family  estates;  and,  therefore,  in 
Stevens  y.  Delhick^  3  Atk.  39.,  Lord  Hardmicke  refused  to  raise  it  in  the 
iife-time  of  the  surviving  parent.     Here  the  death  of  the  wife  was,  ma- 
■ifestly,  in  contemplation.     The  words,  '*  I  mean  by  such,  all  of  them 
who  shall  not  inhent,"  render  the  whole  contingent,  as  it  would  be  im- 
possible to  ascertain,  till  the  death  of  the  wife,  who  would  be  the 
younger  children.    In  the  mean  time,  the  younger  son  might  become 
the  elder,  and  proprietor  of  the  estate ;  and  the  Court  would  never  raise 
it  for  him,  whilst  a  younger  son  had  the  chance  of  getting  it  back  from 
iiim,  if  he  should  become  the  eldest.     And  that  argument  applies  to  all 
the  plaintiffs ;  as  it  was  in  contemplation,  at  the  time  of  making  the  set- 
tlement, that  no  part  of  this  lOOO/.  should  go  to  the  owner  of  the  estate ; 
and  the  testator  could  not  mean  that  it  should  be  raised  during  the  life 
of  the  widow,  who  would  take  the  whole  profits  for  her  life,  and  the  son 
would '  have  no  provision.     In  Reresby  v.  Netvlandy  2  Wms.  93.  Lord 
Macclesfield  said,  he  would  not  go  a  jot  further  than  had  been  gone 
before,  and  refused  to  raise  a  portion  upon  a  reversionary  term.     In 
Brown  v.  Berkeley,  £q.  Abr.  340,  the  same  thing  was  determined.    It 
is  necessary  there  should  be  a  very  clear  intention  to  do  such  an  act  of 
violence  to  the  estate ;  and  the  intention  here  was,  that  it  should  not  be 
paid  till  six. months  after  her  death;  at  least  such  confused  words  as 
m$B  do  not  show,  any  intent  to  raise  it  sooner  than  it  conveniently  might 
btf  after  the  mother's  death.    The  true  construction  is,  that  the  lOOw. 
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should  be  raised  at  tlic  death  of  the  wife,  and  then,  interest  wiHoiilj^be 
payable  from  lier  death ;  and  those  children  who  died  in  her  life-timei 
will  not  be  entitled. 

Mr.  Solicitor  General  and  Mr.  Alexander,  (for  the  defendant  in  the 
sarae  interest  with  tlie  plaintifi^,  being  the  representatives  of  Mary^  who 
had  married,  and  died,)  observed,  that  the  construction  contended  for  by 
Mr.  JJoydy  would  be  just  the  sume  as  if  the  testator  had  died  intestate ; 
in  which  case,  the  children  would  have  taken  their  portions  six  months 
after  the  death  of  the  wife;  or,  at  most,  would  only  make  those  six 
months'  difference,  by  vesting  the  portions  at  the  death  of  the  mother. 
In  fact,  the  daughter  who  married,  and  died,  stood  in  need  of  her 

Sortion.  The  description  is  merely  the  same  as  younger  children; 
lat  [*]  has  never  prevented  the  portions  from  vesting ;  the  case  of  Lord 
Teynham  vJ  Webb,  2  Vesey,  198.,  shows  that  the  portion  would  have 
vested,  though  it  might  be  liable  to  be  devested. 

Lord  Chancellor,  (2)  —  Where  a  man  gives  portions,  charged  on  a 
term  to  arise  upon  the  death  of  a  party,  it  shews  that  thev  are  not  to  be 
paid  tili  after  the  death  of  that  party,  and  that  though  it  be  upon  attain* 
mg  twenty-one  or  marriage,  yet  that  it  can  only  be  where  the  term  shall 
come  into  existence.  One  would  go  as  far  as  might  be,  upon  the  rule 
not  to  press  estates;  but  still  such  an  intention  can  never  be  raised 
against  express  declaration.  (2)  Here,  the  settlement  foresaw  that, 
during  the  life  of  the  wife,  the  husband  might  die,  and  it  might  be  neces- 
sary to  make  a  provision  for  children,  and  it  was  intended  to  enable  hinn, 
jn  his  life-time,  or  after  his  death,  to  advance  the  provision,  and  that  it 
certainly  was  to  arise  after  the  death  of  the  wife :  when  the  original 
settlement  foresaw  this  case,  it  is  in  vain  for  me  to  say,  that  it  is  cootrary 
to  the  intention  of  the  settlors  that  the  estate  shall  be  pressed.  Then 
the  question  is,  whether  he  meant  to  execute  it  short  of  the  power ;  but 
I  thmk  it  is  clear  he  meant  to  execute  his  whole  power :  probably,  had 
it  been  suggested  to  him,  that,  by  executing  it  thus,  the  provision  migbtf 
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(2)  Lord  EUUm  C.  said,  "  that,  upon  looking  at  bis  own  brief  in  this  cause,  and  to 
other  cases,  he  vms  satisfied  iMrd  Tburlow  never  did  ezjireu  himself  in  the  words  [abort] 
<*  attributed  to  him;  which  appear  to  contradict  all  the  authorities.*'  His  Lordship  tfaen 
again,  referring  to  the  authorities,  states,  "  they,  in  effect,  say^  there  must  be  some 
circumstance  in  the  will  or  settlement  denoting  an  intention  to  take  any  case  out  cf  the 
general  rule;  which  is,  that  the  portions  shall  be  raised  at  the  days  or  times  Hmited,  wi* 
less  the  will  or  settlement  contain  circumstances  indicating  an  intention  that  they  an 
not  to  be  raised  at  those  days  or  times,**  In  Codrington  Y*  Lord  Foley,  6  Ves.  579i 
cited  an^a*  note  (I),  quod  vide.  The  Editor  having  been  favoured  with  the  note  of 
Lord  Thurlotv*s  judgment,  taken  at  the  time  py  Lord  Colchester,  who  was  counsel  id 
the  cause,  thinks  it  important  to  be  subjoined : — 

"  Lord  Chancellor. — Where  a  mail  gives  portions  to  children,  by  a  term  created 
*'  and  '  emerged'  on  the  death  of  the  father  or  mother,  it  is  a  fair  inference  tbat  it  wu 
'*  not  the  intention  to  raise  the  money  before,  as  there  is  nothing  by  which  it  would 
**  appear  to  be  the  intent  that  it  should  be  raised,  but  attaining  the  age  of  eighteen,  or 
f  marriage.  But  then  it  might  be,  that  the  age  of  eighteen,  or  marriage,  might  happen 
**  before  the  death  of  father  or  mother,  until  which  nothing  can  be  raised.  In  loolong 
"  over  this  instrument,  it  appears  to  me  that  the  original  settlement  had  in  view  whal 
'*  has  happened,  viz.  tliat,  during  the  life  of  one  tenant  for  life,  it  might  be  nilieliil 
"  to  raise  the  portions  for  the  younger  children. 

**  The  form  of  the  power  is  only  that,  in  defect  of  the  testator*s  nusing  the  money, 
"  it  should  be  raised  by  the  trustees  on  the  death  of  the  wife.  When  the  cnriposl 
**  settlement  foresaw  this  case,  it  is  in  vain  to  contend  that  it  is  hard  the  estate  should 
**  be  pressed  in  this  manner.  The  words  are  such,  that  the  testator  shewed  his  inteil 
**  to  do  all  in  his  power.  Probably,  if  he  had  thought  of  the  personal  repretentatise  d 
**  his  children,  he  might  have  used  words  to  exclude  them.  This,  I  should  have  sud» 
f  <  would  have  been  the  case,  if  the  will  had  only  extended  to  the  1000^ ;  but  it  reoeivei 
«'  additional  strength  from  being  coupled  with  the  1200^.  which  must  be  admitted  IB 
**  have  given  an  immediate  interest ;  although  I  agree  the  sums  arose  out  of  diBkmtL 
funds,  and  one  was  subject  to  a  power,  the  other  not ;  but  that  does  mot  vary  die  i»r 
tentionas  to  time  of  payment.'* 
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ra  events,  be  to  be  raised  for  other  persons  than  his  children^  he  might 
have  used  some  words  to  controul  it.     With  respect  to  the  value,  the 
construction  must  be  the  same  as  if  it  was  only  one  year's  produce  of  the        Covwat 
estate.     It  does  appear  he  meant  to  execute  his  whole  power,  I  should        ngamn 
ssLy  this,  if  the  1000/.  only  was  in  question ;  but  it  receives  additional       Comwat. 
strength  from  the  1200/.  being  given  in  the  same  way :  I  allow  this  came 
from  a  different  fund,  but  the  frame  of  the  gift  applies  to  both,  and  the 
1200/.  was  necessarily  to  be  raised  upon  his  death ;  this  therefore  must 
necessarily  be  raised. 

Decreed  for  plaintiffs^ 


[*]  LowsoN  against  Lowson.   [6th  Jw/^]  [  ♦272  J 

(Reg.  Lib.  1790.  B.  fol.  544.) 
(Upon  exceptions  to  the  Master's  Report.) 


JPRANCIS  LOWSON  and  Mary  his  wife  were  seised  in  fee  of  copy-  Where 

hold  estates,  held  of  the  manors  of  Bondgate^  in  Darlington  and  referitoe 
JEventoood,  in  the  county  of  Durham,^,  and  being  so  seised  surrendered  J^"'  *'il«ii 
ihe  same  to  Edmund  Lenosonj  brother  of  Francis,  in  trust,  to  the  use  of  executTiubut 
Francis  for  life,  remainder  to  Mari/  for  life,  remainder  to  the  heirs  of  has  other 
their  bodies,  remainder  to  the  right  heirs  of  the  survivor  of  them,  with  estates,  to 
a  power  to  Francis  and  Mary,  by  deed,  to  revoke  and  appoint  new  which  the  will 
uses.  "»  »PP>y»  *^ 

By  indenture  dated  1st  March,  1742,  duly  executed  under  the  power,  exe^tSo*^- 
JPrana>  and  Mary  revoked  the  old  uses,  and  appointed  the  estates  m  notbesnp- 
tnist  for  Francis,  for  life,  remainder  to  Mary  for  life,  provided  she  should  plied:  though 
io  long  continue  his  xvidow,  and  after  the  decease  of  the  Survivor,  in  trust,  where  he  oouM 
fbr  such  uses,  Sfc.  as  Francis  should,  by  his  last  will,  or  by  any  deed,  SfC.  "Il^jf  JJ*^ 
appoint,  of  and  concerning  the  same,  to  and  amongst  the  children  of  the  ^rtue  oftfie 
satd  Francis  Lotvson,  by  tne  said  Mary  his  tvife,  and  the  estate  was  to  be  power,  he  shall 
charged  with  an  annuity  of  20/.  a-year  ior  Mary,  if  she  should  marry  again,  be  supposed  to 
and  there  was  a  proviso,  enabling  Francis  and  Mary  to  vary  the  uses,  by  *>»^  intended 
any  subsequent  deed ;  but  no  such  deed  ever  was  executea.  v  !S"** 

Francis  Loxoson  was  seised  of  other  copyhold  estates,  held  of  the  same  Jh^refore  the 
manors,  which  were  (according  to  the  custom  of  the  manors)  surren-  defect  shall  ba 
dered  to  trustees,  to  the  use  of  his  (Francis*B)  will.    He  also,  after  the  supplied. (i) 
deed,  purchased  other  copyhold  estates,  which  were  surrendered  in  like 
manner,  and  was  also,  at  the  time  of  making  his  will,  seised  of  freehold 
and  of  other  copyhold  estates. 

Francis  Lotoson  made  his  will,  dated  14th  September,  1763,  duly 
executed  to  pass  real  estate,  and  agree^le  to  the  deed  of  1st  March, 
17^2,  and  in  pursuance  of  tlie  power  ;  and  thereby  reciting  that  he  had 
surrendered  his  copyhold  to  trustees  to  the  use  of  his  will,  he  devised  the 
same  to  his  wife  Mary  Loxoson  and  others,  as  trustees,  m  trust  for  the 
several  uses  therein  contained,  [*]  subject  nevertheless  to  the  estatJe  [  «279  1 
therein  after  directed  to  his  wife,  of  his  messuage  and  malting,  with  their 
appurtenances  then  in  his  possession,  situate  in  Bondgate,  in  Darlington 

(1)  For  the  principle  on  these  subjects,  see  the  Editor's  note  and  references  to  An- 
drews ▼.  Emmot,  antea,  '2  vol.  297.,  especially  Nannock  r.  Horion,  7  Yes.  391.  &c. 
Bmuet  V.  Abwrowt  8  Yes.  609.  &c  Jones  &  l\icker,  2  Merir.  5S3.  &C.  Jones  ▼.  Curry, 
I  Swanst.  66.  &c. 

aforesaid, 
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aforetaidy  Mho  to  her  claim,  forth,  and  out  of  her  own  estate,  by  virtue 
:of  the  said  settlement  made  thereof  after  marriiu^e,  in  trust,  that  his 
-trustees,  or  the  survivors,  Sfc,  should  by  and  out  of  the  rents  and  profits 
of  the  premises,  or  by  sale  or  mortgage,  raise  and  pay  to  his  sons  (enu«> 
jnerating  them)  and  to  his  grandson  JVardale  Loutson  500/.  each,  as  they 
'Should  attain  the  age  of  twenty-one,  with  interest  from  his  death,  also  to 
raise  300/.  among  his  children,  or  hi^  grandson  Francis  Perking^  as  his 
wife  should  appoint,  then  to  permit  his  wife  to  take  the  rents  for  life,  aad 
after  her  decease,  to  pay  an  annuity  to  his  eldest  son  Francis^  and,  sub- 
ject thereto,  to  his  second  son  Nevohy^  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainders  over. 

The  bill  was  filed  to  establish  this  will,  and  for  other  purposes. 
*  The  defendant  Young  Lowson^  by  his  answer,  insisted  that  this  will 
was  not  a  good  execution  of  the  power. 

At  the  hearing,  it  was  referred  to  the  Master  to  take  the  several 
accounts,  and,  among  other  things,  to  enquire  as  to  the  customs  of  the 
manors,  and  whether  the  will  passed  the  estates  comprised  in  the  set* 
tlement.  The  Master  had  reported,  that  the  will  passed  the  estate  in  the 
settlement. 

To  this  report,  exceptions  were  taken. 

Mr.  Solicitor  General,  in  support  of  the  exception,  contended,  that  the 
.will  was  not  intended  to  pass  the  copyhold  comprised  in  the  settlement, 
and  which  was  the  subject  of  the  power.  If  the  words  of  the  will  can  be 
satisfied .  by  other  property,  the  Court  will  not  presume  the  testator 
meant  to  execute  his  power.  He  has  given  the  property  to  persons  who 
are  not  the  objects  of  the  power,  which  is  confined  to  children,  wheireas 
.  he  has  given  the  inheritance  to  his  grandson,  and  has  excluded  one  of 
his  sons,  Frands  (to  whom  he  has  only  given  an  annuity),  #ho,  according 
to  the  power,  could  not  be  excluded. 

Mr%  Aftxni^eU,  Mr.  Z/q^,  and  Mr.  Rq^f  contended,  in  support  of  the 

t,^^i2     ^Master's  report,  that  the  will  intended  to  pass  the  estates,  [*]  which 

were  the  subject.of  the  power.  The  testator  m  the  beginning  of  the  will, 

.refers  to  the  power  which  could  apply  to  no  other  estates,  he  makes  his 

will  in  "pursuance  of  the  power,'   he  could  not  have  used  the  words 

^  subject  to  the  estates  thereiiMifter  devised  to  his  wife,"  had  he  meant 

•any  estates,  but  those  which  were  the  subject  of  the  power.    He.cer* 

tainly  must  have  had  these  estates  in  contemplation,  though  he  speaks 

of  them  4m  his>  own  estates. 

Lord  Chanoellor  said,  that  general  words  of  gift  will  apply  to  a  power, 
'Where  the  testator  could  not  give  the  property  otherwise  than  by  virtue 
of  the  power,  but  words  of  gift  do  not,  in  general,  apply  to  the  exe^ytt- 
tion  of  a  power.  In  the  beginning  of  this  will,  the  testjstor  means:  to 
dispose  of  his  own  estates,  in  opposition  to  his  wife's,  which  he  calls  her 
won  estates,  wliich  contrasts  the  two-  If  he  meant  this  as  an  exectition 
of  his  power,  he  must  have  supposed  the  power  extended  to  a  disposition 
to  grand-children.  If  this  was  to.be  held  an  execution  of  the  power,  it 
.  would  be  beyond  any  of  the  cases. 

Exception  allowed.  (2) 

(8)  Not  so.  But  an  issue  was  directed,  as  to  wbetber  the  estates  "  in  question  passed 
**  bythewiJl  of  the  testator,  accoiding  to  the  custom  of  the  maDor  whereof  the  same  were 
*'  boldeo.    R.  L." 
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pREKE  against  Lord  Barrington  and  Other*. 

(No  Entry.) 

.11 Y  indenture  quinquepartitc^  dated  6th  March,  1712,  and  made  he-  [Conditioiiid 
"■^ ,  tween  Thomas  Freke  and  Elizabeth  his  wi^Gy  iVilliam  Freke^  brother  limitation.— 
of  the  said  Thomas  Frekiy  and  Rauffe  Freke j  son  and  heir  apparent  of  Ekction.— 
said  WiUiam  Freke^  of  the  Ist  part;  Mamard  Colchester  and  Ann  his  Deriaeof 
wife  of  the  2d  part;  John  Freke  [*]  sni Bartholomew  Beale  of  the  Sd  WhUeacrt to -<#. 
part ;  Sir  Thomas  Clark  and  Thomas  Harris  of  the  4th  part ;  and  Herns^  ^^  Jf?*  "pon 
Southby  and  Z/^wr^  Colchester  of  the  5th  part;  made  previous  to  the  ^"^Jj^^ 
marriage  of  Rauffe  Freke  and  Anne  Colchester;    Thomas  Freke  and  coreryof  Jtodb- 
JSlizabeth  his  wife,  William  Freke^  and  Rauffe  Freke^  released  to  the  a<:rff,  and  iettl« 
trustees  of  the  tliird  part,  the  manor  of  Hanntngton,  to  the  uses  therein  it;  andifke 
afler  mentioned ;  and  covenanted  to  levy  a  fine,  in  order  to  make  the  *^*  "^»  '*^» 
said  trustees  tenants  to  the  pnecipe^  for  suffering  a  recovery,  to  enure  '^  ^^ 
to  the  following  uses  ;  As  to  a  messuage  called  Batsons,  Sfc*     To  hold   wMt^ierttoga 
to  the  use  of  the  said  Rauffe  Freke  for  life,  sans  waste ;  remainder  to  to  JB,   A.  took 
Ann  Colchester  for  life,  for  lier  jointure,  in  lieu  of  dower ;  remainder  to   Whkeacrt,  but 
the  trustees,  to  preserve  contingent  remainders ;  remainder  to  the  trus-  ^^  "^  "^^^ 
tees  of  the  fourth  part,  for  500  years  ;  remainder  to  the  trustees  of  the  ^j^^^  J^ 
fifUi  part,  for  1000  years ;    remainder  to  the  first  and  other  sons  of  q^  bound  to 
Rauffe  Frekey  in  tail  male  ;  with  remainder  to  Thomas  Freke  in  tail  male :  convey  pur- 
and  as  to  the  said  manor,  and  other  the  lands,  Sfc»  whereof  no  use  waift  aiumt  to  the 
before  declared,  to  secure  300/.  a  year  to  the  said  Elizabethy  wife  of  «»d>t«>n.  "or 
Thomas  Freke^  for  life,  and,  subject  thereto,  to  said  Thomas  Freke  in  tail,  ^^^'^  JJJS^ 
remainder  to  WiUiam  Freke^  in  tail,  remainder  to  Rauffe  Freke  for  life,  goodtlMlnaadi 
sans  waste;  remainder  to  trustees  to  preserve, 4'<^.  remainder  to  his  first,  ofthecon- 
and  other  sons  in  tail  male:  and  as  to  all  the  premises  after  the  several  dition;  forttis 
uses  before  declared,  to  William  Freke^  in  tail  general,  remainder  to  ^'^^''''f**"*^  - 
the  right  heirs  of  Ratffe  Freke;  and  the  trusts  of  the  500  years'  term  ^^^^ 
were  to  raise  portions  for  the  younger  children  of  the  marriage,  to  raise  bare  condUion 
2000/.  if  but  one  such  younger  child,  and  3000/.  if  two  or  more,  equally  or  ofdec- 
to  be  divided:  and  the  trusts  of  the  1000  years'  term,  were  for  purposes  /«m.(i)] 
which  never  took  effect.  [  *275  J 

The  fine  and  recovery  were  levied,  and  suffered,  and  in  1721  Thomas 
Freke  died  without  issue ;  whereby  William  Freke  became  tenant  in 
tail  in  possession,  of  the  manor,  Sfc.  of  Hannington. 

By  lease  and  release,  dated  17  and  18  Oc/o6er  1722,  between  William 
Freke,  of  the  first  part;  Thomas  Harris  and  John  Higham,  of  the 
second  part ;  Henri/  Freke  and  John  Hippesly,  of  the  third  part ;  William 
Freke  conveyed  the  manor  of  Hannington,  (except  Batsons)  to  make 
them  tenants  to  the  prcecipe  in  a  common  recovery,  to  enure  to  the  use 
of  said  William  Freke  for  life,  sans  waste ;  remainder  to  trustees' for  500 
years,  and  subject  thereto  to  the  [*]  use  of  Ratffe  Freke  for  life,  sans  [  ^276  ] 
waste,  remainder  to  trustees,  to  preserve,  8^c,  remainder  to  William 
Freke,  son  of  the  said  Ratffe  Freke,  and  grandson  of  said  William 
Freke,  for  life,  remainder  to  trustees,  to  preserve,  8fc.  remainder  to  first 
and  other  sons  of  William  Freke  the  grandson,  in  tail  male ;  remainder 
to  the  second  and  other  sons  of  Rauffe  Freke,  in  tail  male ;  remainder 
to  Thomas,  another  son  of  William  Freke,  party  thereto,  in  tail  male ; 
remainder  to  John,  another  son  of  William  Freke,  party  thereto,  for  life, 

(I)  The  above  marginal  abstract  is  from  the  MS.  report  of  the  case  by  Sir  John 
Simeon,  and  is  substituted  for  that  of  Mr.  Brown,  as  more  pointed  and  oomprehcniive. 
(*2)   Ude  Lewis  v.  Freke,  2  Ves.  jun.  507.  511,  512,  519.  and  thenoles,  potiea, 

sans 
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1791  •        ^^9  waste,  (who  was  the  father  of  the  plaintiff)  remainder  to  trustee** 
v.w«y«»/      to  preserve,  Sfc>  remainder  to  his  first  and  other  sons  in  tail  male  ;  with 
Fkkkk         like  remainders  to  Robert  Freke^  another  son  of  fViUiam  Freke,  for  h'fe, 
offdnti        and  his  first  and  other  sons  in  tail  male  ;  remainder  to  the  right  heirs  of 
a  ^ij"^  Raitffe  Freke:  and  the  trusts  of  the  500  years'  term  were  declared  to  be, 

^  '  that  the  trustees,  of  the  survivor  of  them,  or  the  executors,  Sfc,  of 
such  survivor,  should  raise  and  pay  any  sum  not  exceeding  2000/.  for 
the  benefit  of  the  younger  children  of  the  said  JVilliam  Frehe^  or  for 
such  purposes,  as  ne  should,  by  deed,  appoint ;  and  on  further  trusts, 
to  raise  and  pay  any  sum  not  exceeding  SOOOLJbr  ilie  daughters  and 
younger  children  of  said  Rauffe  Freke,  son  of  said  William^  in  such 
proportions,  manner,  and  form,  as  the  said  Rauffe  Freke,  by  deed  or 
will,  executed  in  presence  of  three  witnesses,  should  appoint ;  and  for 
want  of  such  direction,  only  2000/.  should  be  raised  out  of  tlie  term  for 
said  younger  children,  equally  to  be  divided  between  them :  And  the 
term  was  declared  to  be  on  further  trust,  to  raise  a  sum  not  exceeding 
4000/.  for  the  daughters  and  younger  sons  of  JVilliam  Freke,  the  grand' 
son,  in  such  proportions,  manner,  and  form,  afler  the  death  of  William 
Freke,  party  thereto,  and  Rauffe  Freke,  either  in  the  life- time,  or  ader 
the  death  of  said  William  Freke,  the  grandson,  as  he  should,  by  deed 
or  will,  executed  and  attested  by  three  witnesses,  direct  or  appoint ; 
and  for  want  of  such  direction  or  appointment,  then  only  SOOO/.  should 
be  raised,  equally  between  them.  In  which  said  indenture  of  release, 
is  a  proviso,  **  that  in  case  said  William  Freke,  the  grandson  of  said 
William  Freke,  (or-his  elder  or  only  son,  in  case  of  his  death,)  or  such 
other  son  of  Rauffe  Freke,  son  of  said  William  Freke,  in  case  of  the 
death  of  WiOifim  Freke  the  grandson,  and  all  the  issue  male  of  his  bodV) 
or,  in  case  of  bis  death  without  issue  male,  the  person  who  shall,  for 
the  time  being,  be  the  elder  or  only  son  of  Rauffe  Freke,  son  of  said 
[  ♦277  ]  William  Freke,  aod  who  shall  live  and  come  first  to,  [*]  and  attain 
twenty-one  years,  and  be  entitled  to  the  possession  and  freehold,  or  A 
greater  estate,  of  and  in  the  said  manor,  Sfc,  so  released  and  confirmed 
by  virtue  of  the  limitations  therein  before  contained,  should,  within 
.seven  years  afler  attaining  that  age,  in  case  said  Rauffe  Freke  and  Ann 
his  wife  should  both  of  them  die  within  that  time,  otherwise,  as  soon 
as  legally  and  effectually  -could  be  done,  after  the  death  of  the  said 
Rauffe  Freke,  son  of  said  William  Freke  and  Ann  his  wife,  and  the  death 
of  the  survivoi*,  by  good,  valid)  and  effectual  conveyances  and  assurances, 
to  the  good  liking  of  the  said  Thomas  Freke,  son  of  William  Freke,  or 
such  other  son  or  sons,  or  grandsons  of  said  William  Freke,  or  such 
other  person  or  persons,  to  whom  said  manor,  Sfc.  thereby  intended  to 
be  released,  immediately  before  the  execution  of  said  indenture,  stood 
limited,  and  would  have  descended  in  case  said  Ratffe  Freke,  son  of 
said  William,  and  Anne  were  both  dead  withput  issue ;  well  and  suf- 
ficiently convey  and  assure  all  said  excepted  premises  so  limited  in 
jointure  to  said  Anne  for  her  life,  as  ^foresaid,  (viz,  the  estate  called 
Batsons,  8^c.)  to  such  and  the  same  uses,  or  as  near  thereto  as  might  be, 
as  the  said  manor,  S^c.  stood  thereby  limited  unto,  subsequent  to,  and 
in  remainder  afler  the  estate  herein  before  limited  to  said  Rauffe  Freke, 
son  of  said  Williarn  Freke,  the  grandfather,  for  the  life  of  said  Rauffe 
Freke,  and  should  at  the  same  time  deliver  one  or  more  parts  of  audi 
-conveyances  to  said  Thomas  Freke,  son  of  said  William^  or  such  other 
younger  son,  or  grandson,  of  said  William  Freke,  or  such  other  person 
to  whom  said  manor,  Sfc.  immediately  before  the  execution  of  these 
presents,  stood  limited,  and  would  have  descended  in  case  said  Rauffe 
Freke,  son  of  said  William,  and  Anne  Freke  were  both  dead  without 
issue ;  then  it  stiould  be  lawful  for  the  said  William  Freke  the  grandson, 
S^c*  after  makbg  and  creating  such  conveyances  of  the  said  excepted 

premisei^ 
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pi'emises  afl  aforesaid,  to  limit  any  part  of  the  premises  by  way  of  jointure         lt9i« 
for  any  woman  he  should  marry,  not  exceeding  lOO/.  for  every  1000^.  he      N^iiyiM/ 
should  receive  for  a  portion.     Provided  also,  that  in  case  the  said  WiUiam         Vkmxk 
Freke,  the  grandson  of  said  William  Frekc,  or  his  elder  or  only  son,  (in         "1^' 
case  of  his  death)  or  such  other  son  of  said  WiUiam  Frekcy  in  case  of    Bam«m»o* 
tlie  deatli  of  said  William  the  grandson,   and  all  his  issue  'male,   and  in       ^***"WV^ 
case  of  hifl  death  without  issue  male,  who  should  for  the  time  being,  be 
elder  or  only  son  of  said  Rauffe  Freke,  and  who  should  come  first  to, 
and  attain  twenty-one  years,  and  be  entitled  to  the  possession  [*]  and      C  *278  ] 
freehold,   or  a  greater  estate,  of  and  in  the  said  manor,  S^c.  by  virtue 
uf  the  limitations  therein  contained,  should,   for  seven  years  after  he  « 

or  they,  or  such  of  them,   as  should  live  to  twenty-one  and  be  entitled 
as  aforesaid,  should  refuse  or  neglect^  by  good   conveyances,   to  the 
approbation  of  said  Thomas  Freke,   son  of  said  William^   or  such  other 
son  or  sons,   or  grandsons,  of  said  William  Freke,  or  such  other  person 
to  whom  said  manor,  Sfc.  stood  limited,   and  would  have  descended  in 
case  Rauffe  Freke,   son  of  said  William  and  Anne  were  both  dead  with- 
out issue  male,   to  settle  and  convey  all  said  therein  before  excepted , 
premises  so  limited  in  jointure  to  said  Anne  for  her  life,  to  such  and  the 
same  uses,   or  as  near  thereto  as  might  be,  as  said  manor,  Sfc,  therein 
before  mentioned  to  be  thereby  released,  were  and  stood  limited  unto, 
subsequent,  and  in  remainder  after  the  estates  thereby  limited,  to  said 
Rauffe  Frekcy  for  the  life  of  the  said  Rauffe  Freke^  and  to  deliver  one 
or  more  part  or  parts  of  such  conveyances  to  said  Thomas  Frekcy  son 
of  said  William y  as  to  such  other  younger  son  or  sons,  or  grandsons  of 
said  William  Freke ;   or  to  such  other  person  to  whom  said  manor,  8^c. 
immediately  before  the  execution  thereof,    stood  limited,-  and  would 
have  descended  in  case  said  Rauffe  Freke  and  Anne  his  wife  were  both 
dead  without  issue  male ;    or  in  case  said  William  Freke,  the  grandson, 
should  make  a  jointure  to  any  wife  out  of  said  manor,  Sfc.   or  any  part 
thereof,  for  more  than  lOO/.  per  annum ,   for  every  1000/.  he  should 
receive  as  a  marriage  portion,  or  should  not  apply  and  pay  such  portion 
or  portions,  in  discharge  of  the  monies  to  be  by  the  said  William  Freke^ 
or  the  said  Rauffe  his  son,   directed  to  be  raised  by  virtue  thereof,  by< 
and  out  of  the  said  term  of  500  years,   or  so  much  of  the  said  marriage 
portion  as  would  be  sufficient  to  discharge  the  same ;  then  and  from 
thenceforth  all  and  every  the  uses,  estates,  limitations,  and  appoint- 
ments, therein  and  thereby  before  limited  or  appointed,  of  said  manor, 
Sfc.  which  were  and  was  subsequent  to,  and  tn  remainder  after,  the 
estate  therein  he/ ore  limited,   to  the  use  of  said  William  Freke,  the  grand' 
son  for  his  lifo,  should  cease  and  determine ;  and  in  such  case,  said 
manor,  $;c*  should  immediately  afler  the  death  of  William  Freke,  the 
grandson,  and  determination  of  the  estates  and  uses  thereby  limitcfd 
and  appointed,  which  were  precedent  thereto,  remain  and  be  limited  to 
the  use  of  such  person  or  persons,  and  for  such  estates,  4*c.  as  the  said 
manor,  Sfc.  immediately  before  the  execution  thereof,  stood  limited,  and 
would  have  descended  [*]  in  case  the  said   Raiiffe  Freke  and  Ann  his      [  *279  ] 
wife  were  both  dead  without  issue  male.*'    There  was  also  a  proviso,  that 
William  Freke  might,  at  all  times  during  his  life,   make  any  leases  of 
such  of  the  premises  as  Were  or  had  been  leased  for  lives,  to  all,  every, 
or  any  of  the  daughters  or  younger  sons  of  the  said  William  Freke,  the 
grandson,  or  any  person  or  persons  he  should  think  fit,  for  three  lives, 
or  for  any  number  of  years  determinable  upon  three  lives,    with  or 
without  impeachment  of  waste,  so  as  the  usual  and  accustomed  rent 
should  be  reserved.    It  was  also  made  lawful  to  tlie  persons  who  should 
be  in  possession  to  make  leases  of  the  copyhold. 

By  virtue  of  this  indenture,   William.  Freke  entered  and  enjoyed  the 
maoor  of  Hunnington,  for  life,  and  Rauffe  Freke,  during  the  ii4  of  his  ^ 

father. 
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1791  •  father^  held  and  enjoyed  BaUons  House f  menUoned  ia  the  indaiilure  of 
1712,  apd  excepted  io  the  indenture  of  1722,  and  upon  ^e  death  of  hU 
father,  also  entered  upon  and  enjoyed  the  manor  of  Hanuuigfqn  till  hit 
death.  Ann^  wife  of  Rauffe  FrehCf  died  in  his  life-^time^  and  he  died 
about  1757  intestate,  leaving  William  his  only  son  and  four  dans^terg* 
^AMUttxqir.  WilUam  Frelcy  the  grandson,  entered,  and  took  possession  odat$ontt 
in.  the  indenture  of  1712  mentioned,  and  excepted  in  that  of  1722,  and 
alsOp  by  virtue  of  the  said  deed,  entered  upon  the  said  manor  of. 
Hanningtont  and  enjoyed  the  same  till  his  deatn,  ip  1782,  but  did  not 
comply  with  the  terms  in  these  deeds,  of  settling  Batsons  to  the  uses  in 
that  deed,  but  suffered  a  recovery  of  Batsons,  and  declared  the  use 
thereof  to  be  to  himself  in  fee* 

William  Freke,  the  grandson,  by  deed  of  appointment,  dated  19th 
February^  1782,  charged  the  term  of  500  years,  with  payment  of  4O0(tft 
with  interest  at  5  per  cent,  to  his  two  daughters,  Mavj^  and  Fanny ,  at 
their  ages  of  twenty-one  or  marriage,  with  benefit  of  survivoirahip. 

WilUam  died  in  November^  1782,  without  legitimate  issue  male,  leaving 
said  Mary  and  Fanny,  and  an  illegitimate  son,  Knightly  Freke* 

Thomas,  second  son  of  William  Freke,  the  grandson,  died  in  January, 

£*280  ]      1768,  witliout  issue;  and  John,  the  next  son  of  said  [^]  William,  died 

in  September,  1761,  leaving  plaintiff  his  only  son,  and,  by  death  of  Rauffe 

Freke  without  issue  male,  plaintiff  became  tenant  in  tai|  in  jpossession,  of 

the  manor  of  Hannington,  and  is  now  in  possession  thereoi* 

William  Freke,  the  grandson,  made  his  will,  and,  after  charging  his 
real  and  personal  estate  with  payment  of  his  debts,  devised  the  lands  in 
Hannington,  which  were  settled  upon  his  late  mother,  as  a  jointure, 
(and  which  plain ti£&  charged  to  be  Batsons,)  to  Lofd  Barrington  and 
others,  for  500  years,  in  trust,  by  sale  or  mortgage,  to  raise  lOOOl*  for 
each  of  his  daughters  at  twenty-one,  with  maintenance,  in  the  mean 
time ;  he  gave  the  residue  of  the  rents  of  the  estate  to  his  wife  during 
widowhood,  and,  if  she  married  again,  only  one-third  fpr  life,  and  afte? 
the  determination  of  the  term,  he  gave  the  premises  to  his  son,  Knighdy 
Freke,  for  life,  with  remainder  to  trustees,  and  ren^ainder  to  his  first  wen 
other  sons. 

While  William  Freke,  the  grandson,  was  in  possession  of  the  estate 
of  Hannington,  he  granted  several  leases  to  William  Cole,  for  the  lives 
of  Knightly  Freke,  Mary  and  Fanny  Freke,  at  low  rents  and  nominal 
fines,  in  trust  for  his  said  children. 

The  plaintiff,  as  next  tenant  in  tail,  filed  the  present  bill,  claimixig 
Batsons  in  specie,  and  demanding  to  have  Batsons  conveyed  to  the  use 
of  the  deed  of  1722,  (upon  the  principle  of  election)  or  to  have  the 
leases  declared  void,  and  the  execution  of  the  powers  bad,  or  to  have  a 
compensation  to  the  amount,  in  value,  of  the  charges  and  tlie  leases 
made  upon  Hannington  estate. 

Mr.  Lioyd  and  Mr.  CoXf  for  the  plaintiff,  insisted,  that  this  was  a  case 
of  election ;  that  the  deed  of  1722,  imposed  a  condition  upon  William^  the 
grandson,  to  settle  Batsons,  for  the  purpose  of  uniting  that  estate  with 
Ilannington,  limiting  both  in  the  male  line,  with  remainder  over  to  the 
plaintiff. 

That  William  had  taken  the  whole  on  that  condition,  and  by  taking  it, 
had  acquiesced  therein,  and  had  bound  himself  to  perform  it ;  that  not 
having  performed  it  himself,  the  defendants,  as  volunteers^  are  bound  .t9 
perform  it  now ;  and  should,  therefore,  convey  Batsons  to  the  pbuntift 
[  ♦SSI  ]  according  to  the  limitations  [•]  of  the  deed  of  1722,  or  cypres i  that 
WilUam  the  grandson  had  in  fact  elected  to  take,  appefired  doarly  from 
the  execution  of  the  appointment  of  1782,  reciting  the  power  given  by  tte 
deed  of  1722,  and  that  he  could  not  elect  to  tSce  the  benefit,  witliout 
takmg  the  burthen.    But,  that,  if  th^re  was  any  doubt,  whetlier  helpouew 

that 
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was  bound,  or  that  he  meant  to  bind  hinuelf  by  accepting  the        1791« 
,  to  conVey  Bahdnsy  though  this  might  reKeve  Batsong  fVom  any 
Ken,  yet  that  the  charges  made  upon  the  Hannington  estate 

0  be  transferred  to  Batsoruy  or  that  compensation  ought  to  be 
lit  of  the  assets  real  or  personal  of  William  the  grandson,  to  the 
^  for  the  charges  thrown  upon  Hannington^  by  the  leases  and 
B^  contrary  to  the  intention  of  William  the  mndiatner,  and  contrary 

?Qity  of  the  case.    They  cited  Streatfieldv.  Streatfieldy  Forr.  176. 
Northumberland  v.  Earl  of  Aylesford^   Amb.  540.    Frank  v. 
eft,  {ante,  vol.  i.  p.  588.  n.)  Starkey  v.  Starkest  lOth  June,  1777, 
Lord  Bathurst.    Lord  Beaulieu  v.  Lord  Cardigan,  6  Brown's  Pari. 
232.  which  they  said  was  disapproved  by  Lord  Thurlono. 
if  it  was  to  be  considered  as  a  case  of  condition,  and  not  of 

I,  that  the  intention  of  the  deed  was  that  the  charges  should  not 
tace ;  for  that  though  they  were  charged  upon  a  term  which  was 

1  prior  to  William's  estate  for  life,  yet  not  being  raisable  till  afler 
ith  of  William  the  grandson,  the  charge  must  be  considered  as  an 
sequent  to  the  life  estate. 

Mitford,  Mr,  Graham,  Mr.  Simeon,  and  Mr.  ^m^,  for  the  de- 
ts,  msisted,  that  this  was  a  plain  conditional  limitation  of  Hanning- 
ite,  to  William  the  grandson  and  his  issue  male,  upon  condition 
Uam  suffering  a  recovery  of,  and  settling  Batsons,  within  seven 
but  on  non-performance  of  that  condition,  William  was  to  have 
)er  of  jointuring,  and  the  estate  was  to  go,  after  the  death  of 

II,  to  the  plaintiff,  or  such  person  as  would  have  been  entitled  in 
^Uliam  had  been  dead,  without  issue  male. 

:  it  could  not  be  a  question  of  election,  because  in  all  cases  of 
nd,  though  a  condition  was  expressed  or  implied,  no  forfeiture  or 
tive  is  expressed ;    on  which  ground  it  is^  that  [f]  the  party      [  ^282  J 
g[,  or  some  one  claiming  under  him,  must  do  the  thing,  or  make 
>ence  for  not  doing  it. 

hi  cases  of  condition,  the  penalty  on  non-performance  of  the 
on  is  specified,  and  in  cases  of  conditional  limitation,  the  estate 
ipon  the  condition  is  limited  over  on  non^^performance^ 
t  all  the  cases  cited,  except  that  of  Lord  Beaulieu  v.  Lord  Car- 
were  clear  cases  of  election,  and  that  case  was  a  clear  conditional 
Ion,  the  estate  being  limited  over  upon  default  of  the  devisee's 
I  the  estate  within  a  limited  time,  which  was  never  d6ne.  For 
reason  the  House  of  Lords  reversed  Lord  Northington^B  decree : 
at  in  Buiricke  v.  BrodhurH  {ante,  p,  88.),  it  did  not  appear  that 
rkurloxo  had  disapproved  of  the  decision  in  the  House  of  Lords, 
t  the  leases  were  all  made  pursuant  to  the  powers ;  and,  if  not, 
aght  to  bring  ejectments  and  try  the  question  at  law. 
t  the  charge  of  the  4000/.  was  made  by  deed,  in  the  life-time  of 
m  the  grandson,  though  not  raisable  till  afler  his  death,  and  that 
Nam  had  had  a  son,  tenant  in  tail,  and  they  had  sufiered  a 
tjf  it  would  have  let  ki  the  charge  as  prior  to  the  lif^estate  of 
m ;  that  this  was  not  only  the  letter,  but  the  spirit  of  tiie  deed ; 
f  objects  of  the  deed  of  1722,  were  two-fbld  and  distinct,  the  one 
ride  for  the  younger  children  of  Rauffe  axid  WiHiom  the  grandson^ 
nnents,  die  other  to  unite  the  two  estates  in  the  male  line:  the 
bo  be  enforced  by  taking  away  die  contiftffent  power  of  jointufttngy 
te  continuance  of  the  estate  in  the  miue  line,  of  WHUam  IM 
on* 

t  |i  contrary  construction  would  l€ad  (o  dns  absurdity,  that 
Ht,  the  breaker  of  the  condition,  nbight  keep  the  estate  for  his 
lougfa  he  should  live  forty  or  fifVy  yeaiis  beyotid  the  seven  yeiars 

I  for  settling  Batiom  (which  by  the  dcfed  of  1T22|  he  ought  dei^ 

to 
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1791b        ^  ^^)t  ^^^  y^^  the  portions  of  the  joun^r  children  of  WiUiam  wobU 
v^y/     be  forfeited;  not  only  so,  but  the  portions  of  the  children  oC .Rtu^ 
Vmmkm        would  also  be  forfeited,  though  they  were  directed  to  be  paid  after  the 
i«aflM4f        death  of  [*]  Rauffh  and  his  wife.     That  they  were  charged  on  the  same 
Loid  ^riQ  ^j^  ^e  portions  to  the  children  of  WiUiam^  and  that  there  was  a 

mS?T'  E^^^  given  to  raise  the  portions  of  WiUianC^  younger  children  in  Air 
L  -TRW  J  jj£j^^  j£.  g^  gh^uj J  gjj  chuse.  That  it  was  not  probable  WiUiam  the  gwu^ 
father,  should  mean  to  defeat  them,  as  charges  subsequent  to  JVultam't 
Vfe  estate,  when  he  had  given  a  power  to  raise  them  in  fyUUam's  life- 
time, had  charged  them  upon  a  term  prior,  and  had  at  all  events  given 
them  3000/4  charged  upon  Uiat  terra,  m  case  fTt^/iam  should  not  execute 
his  power  to  charge  4000/. 

That  if  WUliam  the  grandson  had  left  issue  male,  it  would  be  very 
extraordinary  for  the  plaintiff  not  only  to  demand  Hanningion  as  fat* 
feitedy  but. also  Batsons^  where  the  express  condition  was  that  only 
Hannington  should  go  over ;  and  that  the  accident  of  WiUiam  %  leaving 
00  issue  male,  which  had  drawn  the  sting  of  the  condition,  should  make 
any  difference  in  the  construction  of  the  proviso  in  the  deed  of  17^* 
If  the  condition  became  impotent,  it  was  not  the  fault  of  WiUiam  the 
grandson. 

That  as  to  the  having  elected,  (supposing  it  a  case  of  election)  there 
was  no  evidence  of  it ;  for  the  execution  of  the  power  given  by  the  deed 
o'(  1722  might  be,  and  in  fact  was,  under  a  conviction  that  he  had  a 
right  to  charge,  without  subjecting  any  thing  but  the  estates  subsequent 
to  the  life  interest,  to  forfeiture,  for  not  conveying  pursuant  to  the  deed 
of  1722. 

That  as  to  compensation,  none  was  due,  for  WiUiam  the  grandson  had 
done  no  more  than  he  had  a  right  to  do^ 

This '(lay  his  Honour  save  judgment. 

The  Master  of  the  Rous  stated  the  xase,  and  went  on  to  the  following- 
effect :  — 

The  bill  insists,  that  WiUiam,  who  was  tenant  in  tail  of  BatsonSf 
should  make  an  election  of  Hannington,  or  renounce  all  advantage  under 
the  deed,  and  that  WiUiam  was  bound  to  conform  to  all  the  uses  of  the 
deed  of  1722,  under  which  he  claimed.  It  is  now  settled  that  no  man 
can  claim  under  a  deed,  or  a  will,  without  confirming  the  instrument 
under  which  he  claims  ;  therefore  WiUiam  could  not  be  entitled  to  take 
any  benefit  of  the  settlement  of  1722,  without  confirming  that  settlement. 
[  *284  ]  It  is  contended,  that  he  [*]  has  made  his  election  to  c3>ide  bv  the  deed 
of  1722 1  but  I  cannot  say,  that  he  has  done  enbugh  to  make  an  eleC'^ 
tion ;  on  the  contrary,  he  has  refused,  for  he  has  suffered  a  recovery,  to 
give  the  estate  another  course.  Then  the  questions  are  whether  Wuliam 
was  bound  tp  give  up  all  benefit  of  the  deed  of  1722 ;  and  whether  the 
powers  which  he  has  exercised  are  improperly  exercised ;  and  whether 
the  person,  who  now  claims,  has  a  rignt  to  a  compensation.  The  first 
question  is,  what  WiUiam  Freie  the  settlor  intended  as  to  Hanningion; 
he  had  a  right  to  settle  it  to  such  uses  as  he  thought  fit ;  he  might  hove 
given  it,  so  that  if  the  grandson  became  possessed  of  Batsons,  Hanning* 
ton  should  go  over.  What  he  has  thought  fit  to  do  is  this,  he^haa  given 
WiUiam,  the  grandson^  an  estate  for  lite ;  he  has  given  him  a  power  of 
jointuring,  under  certain  conditions ;  he  has  also  given  him  two  other 
powers,  one  of  leasing,  which  he  has  exercised  to  its  utmost  extent, 
also  a  power  of  charging  it  with  .4000/.  which  has  also  been  exercised* 
Then  it  is  contended,  that  he  could  not  intend  to  give  WiUiam  these 
powers,  unless  he  complied  with  the  condition,  and  suffered  the  recoveiy. 
But  I  am  not  prepared  to  say,  that  William  Freke,  in  exercising  these 
powers,  contravened  the  intention  of  the  settlor;  otherwise  1  would  give 
the  plaintiff,  a  compensation  for  what, he  loses  by  the  <^xercise  of  the 
.,  "  *  powers. 


IH  TiTE  €oURT  OF   ChANGERY. 

u  The  deed  itself  is  the  only  criterion  by  which  to  judge  of  the 
's  intention,  and  there,  so  far  from  havifag  declared  that  if  he 
ncfflect  suffering  a  recovery  of  Batson's,  he  should  forfeit  Han- 
t\  Tie  has  left  him  in  full  possession  of  his  life  estate.  The  words 
deed  are  not  at  all  doubtiul,  there  is  not  a  word  in  it  like  a  con-> 
to  settle  Batson's ;  and  I  am  desired  to  insert  a  clause,  imposing  a 
on  not  implied  in  the  deed.  I  am  clearly  of  opinion  that  he  was 
for  life,  Witliout  any  restriction  expressed  or  implied  upon  his 
»ng  the  powers.  It  is  clear  that,  in  all  events,  William  Freke  was 
e  his  estate  for  life :  but  it  is  said,  upon  his  not  complying  with 
idition,  his  powers  were  to  cease  :  but  in  no  case  can  a  court  of 
presume  a  condition  in  a  deed.  As  to  the  leases,  if  they  are^  not 
iccording  to  the  power,  the  owner  of  Hannington  may  get  rid  of 
t  law.  Then  it  is  asked,  can  it  be  conceived  the  settlor  meant 
annington  estate  to  be  so  charged,  unless  Batsorts  was  made 
:  to  the  same  uses  ?  Perhaps  we  may  be  surprised  at  this,  bu^  I 
ead  the  deed,  and  where  is  the  condition  imposed  ?  It  might  have 
B  easy  to  have  said,  that  [*]  on  default,  his  powers  in  HanninxtQn 
cease.  It  is  contended,  that,  under  the  very  words  of  the  £ed, 
vers  cease,  he  having  said,  that  all  estates  subsequent  to  the  life 
ihould  cease.  Upon  this  part  I  have  had  some  doubt ;  but  on  the 
msideration  I  can  give  it,  I  think  I  should  do  too  much  violence  to 
rds  of  the  deed  if  I  carried  them  so  far  as  to  say  this  was  the  true 
iction,  and  I  cannot  find  sufficient  in  the  deed  to  warrant  this. 
9  given  him  an  estate  for  life,  with  powers  with  which  the  estate 
be  loaded  after  his  death.  The  grandson  has  not  exercised  the 
of  jointuring,  but  he  has  the  other  powers,  and  there  is  nothing  to 
end  to  the  powers  at  his  decease. 

ioniing  here,  the  plaintiff  seems  to  shew  that  he  could  not  venture 
»tion  on  the  leases  in  a  court  of  law ;  but  if  the  leases  are  good, 
irge  must  be  so  likewise. 

nit  the  Court  might  interfere  in  respect  of  the  term  of  500  years, 
mor  in  point  of  limitation,  and  that  if  I  thought  the  charge  bad, 
i  restrain  the  trustees  from  raising  the  4000/.  but  I  do  not  find 
B  powers  are  given  under  a  condition  to  settle  Batson's,  therefore, 
I  must  dismiss  the  bill  entirely. 

not  mean  to  intrench  on  the  rule  (S),  that  no  man  can  take  an 

interest 

Be  /wr  Lord  Ufdesdale  C.  in  Moore  v.  Butler,  2  Scho.  &  Lefroy,  266. ;  referring 
fuAwt/nd  V.  Flcetwoodf  in  Dom.  Proc.  (whidi  case  in  the  octavo  ed.  of  Bro.  P.  C. 
pb  500.) ;  vide  ctuun  Green  v.  Green^  2  Merlv.  86.  et  seq.  The  Editor  hfts  been 
[with  a  MS.  note  of  his  Honor's  judgment  in  the  principal  case ;  which,  if  it 
n  in  print  at  the  time  when  Lord  Eldon  C.  decided  the  above  case  of  Green  ▼• 
night,  perhaps,  have  assisted  his  Lordsliip  on  a  dubious  and  long- considered 
The  doubt,  which  Lord  FAdon  considered  as  undecided,  (2  Meriv.  92.  ct  seq. ) 
Whethor,  upon  a  party  electing,  under  a  settlement,  to  take  one  of  two  bene- 
Interests,  he  is  hound  to  give  up  the  <4her  absolutelj/,  or  only  to  Tnake  a  comjHnu- 
far  ii.**  The  Editor  is  aware  that,  in  the  undermentioned  note  of  Iiis  Honor's 
ity  the  MS.  puts  the  case  in  the  alternative,  thus :  **  If  the  party  had  made  an 
m,  the  plaintiff  should  either  have  the  thing  whicht  by  election,  the  partly  had 
ypon  him  to  convey t  or  a  compensation  ;**  but*  at  the  same  time,  the  Editor  can- 
\  feeUnjfr  thefirce  of  the  first  clause  of  the  position.  Were  the  Editor  at  liberty 
fals  opinion  upon  his  Honor's  meaning,  he  would  say,  the  plaintiff  must  have 
f  undertaken  to  be  conveyed,  if  he  can  Imve  it,  (in  the  nature  of  things,)  or  a  com- 
I  (in  the  event  only)  if  he  cannot  have  it, 

Stmeon*s  note  of  the  judgment  is  as  follows :  -*<'  The  M.  R.  said,  he  did  not 
BMUi  to  impeach  the  rule  of  election,  whidi  had  been  insisted  upon  in  argu- 
Ibr  the  plaintiff,  but  on  the  contrary :  whatever  doubts  might  have  been  held 
Ay 9  whether  a  person  should  be  bound  to  elect  under  a  deed,  as  well  as  under  a  ■ 
i  waa  now  established,  and,  in  hia  opinion,  upon  very  clear  grounds^  3ut 
lb  WM  not  a  case  of  election :  and,  if  it  were,  that  JFUHam,  the  gnmdflon,  had 
III.  P  «*  madt 


1^4 


FaxxB 
ag/ainst 
Lord^^j 
BAaaufCKOir. 
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1791*        ititerest  under  a  deed  *  or  will,  without  confirming  the  deed  [*]  or  ivfil. 
^  ■  ■  y  ■  ^      Biit  I  do  not  think  the  intention  here  8u£Boiently  appears,  otherwise! 

•FftKKB 

offtiml  •  The  doctrine  of  electbn  has-been,  in  general,  confined  to  the  casei  of  wHk<;  that 

Lord  the  party  should,  in  li|(e  aumner,  be  put  to  his  election,  where  be  claims  under  a 

BAaaixOTOK.     deed(3j,  was  determined  in  «  case  of  Bigland  t, Huddletton,  [FUU  eUam,  2iklx>.A; 

i[~*286]         Lefroy,  266.]  S7  Jan.  1789,  which   wte  as  follows: — Robert   Waha^  the  paternal 

grandfather  of  the  plaintiiT,  by'will  dated  15th  Jtdy,  1780,  (having  demised  real  estate.) 

among  other  tilings  gave  to  his  daughter  ^nfi«,  the  plaintiffs  mother,  the  sum  of  SOOOf., 

-  and  directed -his  tru^ees  to  cause  to  be  paid  4000/,  part  thereof  to  her  younger  children, 

'wX  the  time  of  her  death,  If  any  such  should  be,  equally  to  be  divided  mmong  them ; 
and  if  there  should  be  but  one  sudi  child,  then  to  such  one  child.  He  gave  a  like  le- 
gacy to  his  other  daughter,  'in  (be  same  manner,  and  gave  the  residue  of  his  personal 
estate  between  them.     Previous  to  the  marriage  of  plaintiff's  father,  George  Bigland, 

'  whh  the  said  jinne,  a  settlement  was  made,  by  indenture  7th  and  8th  June,  1781, 
whereby  the  father  settled  Bifdand  Hall  to  the  use  of  himself  for  life;  remainder  to 
trustees,  to  preserve,  &c ;  remainder  to  ^nn<;  for  life;  remainder  to  trustees ;  remainder 
to  first  and  other  sons  in  tail  male :  remainder  to  daughters,  as  tenants  in  common,  in 

^  tail ;  remainder  to  himself  in  fee ;  and  ^nne  conveyed  her  legacy  of  8000^   as  to  one 

'  ifKtiety  thereof,  to  her  husband  absolutely ;  and  as  to  the  other  moiety,  to  trustees,  to 

•  pay  the  interest  to  George  for  life ;  remainder  to  herself  for  h'fe,  if  she  survived ;  then 
to  pay  the  principal  to  the  younger  children  of  tlie  marriage  cquidly  :  the  sharea  of  the 
son  to  be  payable  at  twenty-one,  those  of  the  daughters  at  twenty-one,  or  marriage ;  and 
•if  but  one  such  child,  then  to  such  child,  with  survivorship ;  and  a  proviso  was  made 

'^fbr  the  younger  children  of  Anne  by  any  other  marriage;  and  in  case  there  should  be 
no  child  of  the  marriage,  one  moiety  to  be  paid  to  George  Bigland  absolutely,  and  the 
other,  to  such  uses  as  jtnne  should  direct.     She  then  conveyed  the  residue,  which  she 

.  took  under  her  father's  will,  to  the  trustees ;  as  to  6000^,  part  thereof,  to  pay  the  in- 
terest to  George  Bigland,  for  life ;  then  to  pay  the  principal  thereof  to  the  younger 
children  of  the  marriage ;  and,  in  default  of  younger  children,  then  as  she  should  ap- 
point ;  and,  in  default  of  appointment,  to  her  next  of  kin ;  and  as  to  the  remainder  of 

'  the  sdd  residue,  plate,  household-goods,  &e.,  subject  to  other  trusts.  The  marriage 
took  effect,  and  31st  January,  1781,  jtnne  died,  leayiog  the  plaintiff  her  only  diild, 
and  without  making  any  appointment.  The  bill  was  filed  on  the  part  of  the  plaintiff, 
claiming  to  be  entitled  to  the  4000/.  moiety  of  the  8000/.  legacy  given  by  the  grand- 

'  iatlrtr*s  will,  and  also  a  contingent  interest  in  the  60001.  and  the  trust  estate ;  praying 
that  tlie  plaintiff's  rights  might  be  declared,  and  the  sum  secured  for  the  plabtifl', 
during  his  minority.  The  fatlier,  by  his  answer,  claimed  one  moiety  of  the  4000/.  in 
his  own  right,  and  the  other  as  personal  representative  of  his  wife ;  and  aU  the  answers 
submitted  a  doubt  as  to  the  60001.  whether  the  plaintiff  was  not  excluded  from  that,  ss 
being  an  eldest  and  only  son,  and  the  father  submitted,  whether  he,  having  obtained  ad- 
ministration, was  not  entitled. 

The  decree  ordered  an  account  of  the  grandfather's  personal  estate,  and  that  it  be  di- 
vided into  moieties,  and  out  of  one  moiety  -whicfa  belonged  to  jinn  Bigland,  6000/.  pur- 
suant to  the  settlement,  be  deducted,  and  3000/.  one  moiety  of  the  6000/.  with  a  moietj 

of 


«i 


•t 


«  made  no  election  to  bind  him  :  if  he  had,  the  jikdniiff  tkould  either  have  the  thini 
**  which,  ^  election,  the  jwrty  had  taken  vjnm  him  to  convey,  or  a  compensation /or  H' 
'*  That  this  was  the  case  of  a  condition  expressed  by  deed ;  and  that  whatever  intentioo 
*(  might  be  entertained  beside,  or  contrary  to  that  expressed,  Ite  could  not  motate  ike 
**  deed  to  get  at  it  {  nor  could  he  judicially  say  such  was  the  intention  of  IfiZZwin,  tfae 
"  grandfather,  or  any  other  than  what  was  expressed.  A  forfeiture  was  annexed  to 
"  the  making  of  a  jointure,  except  under  the  terms  of  the  deed,  to  take  place  iaa^ 
diately  upon  the  breach  ;  but  the  powers  of  leasing  and  charging  were  given  abio- 
lutely ;  atui  none  but  estates  subsequent  to  the  life  estate  of  William,  the  grandtr»f 
•*  were  defeated  by  not  conveying  J7atjon*s;  and  tliough  the  conveyance  wasdifKte<'. 
**  to  be  made  in  seven  years,  the  life  estate  was  expres&ly  saved. 

**  Tlien,  as  to  the  charges,  the^nly  question  was,  whether  they  were  to  be  coii«- 
**  dered  as^  estates  subsequent  to  the  life  estate,  which,  he  thought,  they  clearly  ««« 
««  not 

,    **  As  to  the  powers  of  leasing,  whether  they  were  well  executed  or  not,  was  a  ptv* 
"  question  at  law,  and  might  be  tried  in  ejectment" 

A  most  elaborate  Note,  upon  the  question  thus  raised  between  absolute  forfeiture  snd 
compensation  has  been  published  by  Mr.  Swanston,  since  the  above  went  to  press,  h  '^ 
annexed  to  the  case  of  Gretton  v.  Howard,  1  Swanst  Rep.  433.  €t  teq^  where  (it  will  be 
seen)  Mr.  S.  inclines  to  the  latter  doctrine.  Upon  the  subject  of  election  generally,  *^ 
further,  ibid,  note  394.  et  seq. 

would 
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would  take  care  it  should  be  complied  with,  cither  by  setting  aside  the         1791. 

uses,  or  giving  a  compensation.  »-  ,  -  ^  ,_  * 

The  bill  was  therefore  dismissed  as  to  all  but  what  prayed  the  delivery         Fjucks 

up  of  some  deeds,  Sfc.  in  the  possession  of  the  trustees.  againsi 

Lord 

of  a  moiety,  of  the  residue  of  the  persi>nal  estote,  be  paid  to  George  Bigland:  and  further  ^^^^'''^^ir. 
ordered,  that  the  remaining  3000/.  and  the  surplus  of  the  moiety  of  tlie  personal  estate  of 
the  testator,  be  paid  into  the  Bank,  and  laid  out ;  the  dividends  to  be  paid  to  Gewge 
Bigfand,  for  life,  and  at  his  decease,  the  parties  to  be  at  liberty  to  apply :  and  as  to  the 
4O00/.  the  Master  was  directed  to  enquire,  whether  it  would  be  far  the  benefit  of  the  in- 
fant to  take  under  the  settlement  of  the  Slh  June,  1781,  or  to  daim  the  4000/.  against 
the  settlement. 


Pike  asiainst  White. 


•to 


(No  Entry.) 

TO  Y  articles  previous  to  the  settlement  upon  the  marriage  of  George  A  custom  fin 
^^  White,  father  of  the  plaintiffs,  and  of  defendant  Thomas  Whiter  with  «  manor)  that 
Mary  Wayt,  his  wife,  19th  May,  1752,   George  White,  covenanted  to  ^?^,^*^^.****^^ 

convey  ^er^ "^ 
the  use  of  a  will  is  bad.  ( 1 )     A  surrender  must  be  supplied  for  children,  wherever  the  heir  if  proTided  for, 
though  the  provision  be  not  from  the  testator.  (2) 

(1)  Mr.  Evans,  in  his  Collection  of  the  Statutes,  thinks  this  position  untenable  tit 
pcitU  oflawt  however  desirable  it  may  be  for  the  legislature  to  interpose.  (See  1  vol.  475.) 
The  reasoning  seems  to  be  to  this  effect:  as  lands  in  common  socage,  or  estates  generally 
at  the  common  law,  wore  not  devisable  until  the  statute  52  Heru  8. ,  so  copyholds,  (ori- 
ginating upon  the  same  feudal  principles,)  unaffected  by  any  Statute,  might  generally  be 
considered  as  incapable  of  passing  by  devise,  without  the  express  permission  of  the  lord ; 
so  that  in  effect  the  burthen  ofjyroofthat  a  copyhold  might  be  surrendered  to  the  use  of  a 
will  would  rather  be  supposed  to  lie  ujton  those  asserting  the  rig/U  of  disposition  by  will, 

Mr.  C/tristian,  in  the  note  to  his  edition  of  Blackstone,  2  vol.  p.  12.  says,  **  By  the 
"  Stat.  52  Henry  8.  c.  I.  all  socage  lands  were  made  devisable,  and  two-thirds  of  lands  of 
'*  military  tenure,  when  these,  at  the  Restoration,  were  converted  into  socage  tenure,  all 
'*  lands  became  devisable,  some  cojn/ho/ds  excepted.**  And  it  is  observable,  that  Lord 
Thurlow  himself  alludes  to  this  exception  in  JVardell  \.  trardell,  antea,  117.  Lord 
Eldon  C.  in  Church  v.  Mundy,  15  Ves.  404.,  seems  to  state  Lord  I'hurlow's  opinion  in 
the  principal  case,  as  ajf]>lj/ing  to  a  custom  negativing  all  surrenders,  tliat  is  to  say,  all  tliat 
miglit  operate  either  by  will  or  by  deed ;  ratlier  than  as  above  ei])ressed,  confined  to  the  use 
of  a  uHll  only.  His  Lordship  adding,  that  if  there  was  no  trace  of  such  a  custom  [by 
wHl]  **  there  must  be  some  mode  of  disjtosition  by  deed,  (as  in  the  case  of  customary  free* 
**  holds)  the  want  of  which  tliis  Court  would  supply.*' 

Mr.  Scriven  (who  means  to  notice  the  point  in  his  new  edition  of  Copyholds,  now  in 
the  press)  seems  to  consider  the  matter  thus.  As  all  copyholds  were  originaUy  hddcn 
merely  at  will,  it  would  be  absurd  to  suppose  any  custom  restraining  a  particular  mode  tf 
alienation,  wlien  all  kinds  of  alienatioti  by  a  tenant  were  out  of  the  question:  so  that  in  such 
a  view,  the  position  above  noticed  in  the  abstract,  and  in  the  judgment  is  capable  of  sup- 
port. Mr.  Scriven,  however,  allows,  that,  as  lords  in  process  of  time  granted  higher 
estates  to  their  tenants,  and  allowed  of  alienation  by  surrender  to  various  purposes,  they 
might  have  imposed  the  condition,  that  the  tenant  should  not  surrender  to  any  use  which 
was  not  to  take  eff*ect  in  his  life-time,  by  which  means  it  is  very  possible  that  at  this  time 
there  may  be  a  jtrescriptive  right  in  the  lords  of  particular  manors  restraining  surrenders 
to  the  use  of  a  will;  although,  technically  sjteaking,  it  cannot,  for  the  reasons  above  men- 
tioned,  be  pleaded,  or  stated  as  a  custom.  If,  therefore.  Lord  Thurlow  meant  only  to 
say,  that  a  cu^om  in  restraint  of  a  surrender  to  will,  could  not  be  supported,  without  in- 
tending to  deny  that  the  power  of  alienation  incident  to  a  grant  in  fee,  might  he  restrainerl  by 
an  ancient  jtrescriptvm  s  then  the  observation  would  seem  to  be  correctly  reconcilable 
with  legal  reasoning,  and  the  propositions  of  text  writers  on  the  authorities.  Aflcr  even 
this  limited  discussion,  it  can  hardly  escape  observation,  that  the  reason  why  estates  in 
conunon  socage,  or  at  the  common  law,  were  not  originally  devisrVle,  arose  out  of  the  very 
same  feudal  principles;  that  the  tenants  of  those  lands  had  originally  no  greater  interests 
than  the  tenants  of  copyholds  bad  in  theirs;  and  tliat,  as  in  the  instance  of  copyholds,  the 
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1791.  contey  his  messuages,  lands,  S^c.  in  Nenonton  in  the  county  of  WiUt^  to 
the  use  of  himself  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  use  of  Mnry  fVatft  for  life,  [*]  in  bar  of 
dower,  remainder  to  trustees  for  500  years,  in  trust  to  raise  a  sum  not 
exceeding  2000^.  for  younger  children,  in  such  shares  as  George  White 
should  appoint,  remainder  to  the  first  and  other  sons  of  the  marriage  in 
tail,  remamder  to  his  own  right  heirs  for  ever. 

The  marriage  took  effect,  and  George  White  and  Mary  his  wife  had 
issue,  five  children,  the  defendant  Thomas  White,  his  only  son,  and  the 
plainti£&  Sarah,  Mary,  Ann,  and  Jane  his  daughters* 

By  articles  of  agreement  previous  to  the  marriage  of  the  defendant, 
Thomas  White,  with  Mary  Wood;  George  White,  and  Thomas  WhiU^ 
•covenanted  to  convey  the  messuages,  lanos,  S^c.  in  Nevonton,  to  trustees, 
to  the  use  of  George  White  for  life,  remainder  to  Mary  hb  wife,  for  life, 
remainder  to  2'homas  White  for  life,  remainder  to  Mary  Wood  for  life, 
remainder  to  trustees  for  a  term  of  100  years,  to  raise  2000^.  for  younger 
children,  and,  after  reciting  the  above  agreement  of  i9th  May,  1752, 
and  the  term  therein  contained,  George  White  covenanted  with  the  trus- 
tees, that  he  would  not  charge  the  same  with  more  than  500^. 

After  making  this  settlement  George  White  died,  having  made  his 

will,  dated  6th  March,  1779,  duly  executed  to  pass  real  estates,  and« 

thereby,  gave  and  devised  all  his  freehold,  leasehold,  and  copyhold  lands, 

Jfc.  at  Shrievenham,  in  the  county  of  Berks,  and  elsewhere,  to  his  wife 

for  life,  and  afler  her  decease,  to  trustees,  in  trust  to  sell  the  same,  and 

apply  the  money  arising  therefrom,  to  and  among  all  his  daughters  as 

should  be  living  at  the  death  of  his  wife,  and  the  issue  of  such  as  should 

l)e  dead ;  and  reciting  that  he  had  power  to  dispose  of  5001.  to  be  raised 

out  of  his  estate  at  Nexonion,  under  the  marriage  settlement  of  his  son 

(the  defendant)  Thomas  White  and  his  wife,  the  testator  gave  the  SOOL 

among  his  daughters  and  their  issue,  as  before  directed  of  the  money 

arising  by  the  sale  of  the  trust  estate. 

.  The  copyhold  estate  at  Shrievenham  (which  the  testator  had  bought 

of  his  wife)  was  not  surrendered  to  the  use  of  the  will. 

George  White  died,  leaving  the  defendant,  Thomas,  his  only  son  and 
heir,  and  the  plaintiffs,  his  four  daughters,  and  also  leaving  Mary  his 
wife  surviving  him. 
[  ♦288  ]  [*]  Mary,  the  widow,  entered  upon  the  estates  devised  to  her  for  life, 

as  well  as  upon  the  copyhold  estate  at  Shrievenham,  as  other  copyhoM 
estates  of  the  testator,  and-upon  the  estate  at  Nevonton,  settled  on  her 
for  life,  and  enjoyed  the  same  till  her  death,  16th  August,  1788. 

The  bill  was  filed  against  Thomas  and  others,  praying  that  he  miglit 
-be  decreed  to  pay  the  500/.  charged  on  the  estate  at  Nexvnton,  that  the 
same  might  be  raised  by  sale  or  mortgage  of  the  term,  and  that  the 
copyhold  at  Shrievenham,  might  be  declared  to  pass  by  the  will,  snd 
that  the  surrender  of  the  same  might  be  supplied  in  favour  of  the  plsia- 
ti&,  as  being  the  children  of  the  testator,  charging,  that  the  defendsot 
Thomas  is  amply  provided  for  by  the  settled  estates  of  which  be  if  hi 
possession. 

permission  of  the  lord  was  ksquxsits;  so,  in  Uiat  of  common  law  estates,  there  was  a  ith 
cesahffor  an  express  statute.  To  return  now  to  the  principal  case,  it  sceuia  very  matoiitl 
to  observe,  that  Lord  Redesdale's  notes  intimate  a  doubt,  whether  Lord  JfhtHtm  M 
make  any  such  general  proposition  as  above  stated ;  or  say  more  than  that  the  sontaAer 
must  be  wajpipU^  in  the  partiadar  case  brfore  hinu 

(8)  Vide  Lindo^ip  v.  Eborall,  antea,  188.;  and  C/uqmum  v.  Gibson,  antea,  229.  d  iff* 
with  the  Editor's  notes. 

The  necessity  of  surrenders  to  the  use  of  wills  where  surrendefB  are  within  the  caHoB 
of  any  manor  is  noid  dispensed  with^by  stat  55  Geo,  3.  e.  192.  Mt.  BoasU,  who  pf*- 
pared  the  bill,  wished  to  include  all  such  copyhold  and  customary  estates  and  iniertsts,  •!• 
testator  could  m  any  way  have  disposed  off  but  it  was  not  thought  expedient  for  the  «t  W 
to  pass.    See  Mr,  Evanses  1st  vol.  befo^  referred  to,  pp.  473.  &  494.  ootee. 

The 
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,  The  defendant,  Thomas  White,  by  his  answer,  admitted  the  will,  but  1.791. 
as  to  the  copyhold  at  Shrievenham,  he  said  he  had  been  informed,  and 
believed  that,  according  to  the  custom  of  the  said  manors,  copyhold 
lands  holden  thereof  cannot  be  surrendered  to  the  use  of  the  will  of  the 
tenant,  and  are  not  devisable  by  virtue. of  any  custom  prevailing  in  the 
said  manors,  and  therefore  he  submitted,  they  did  not  pass  by  the 
devise ;  he  further  insisted  that,  as  the  testator  did  not  surrender  the 
copyholds,  they  did  not  pass  by  the  will ;  and  that  he  ought  not  to  be 
deprived  of  his  legal  right  to  the  copyhold  i  and  also  contended  that  he 
was  not  to  be  considered  as  providea  for,  he  not  inheriting  any  property 
from  his  father,  except  the  copyhold  premises  at  Shrievenham  ;  as  he  is 
advised,  that  he  is  a  purchaser  of  the  estate  at  Nevontony  under  the  mar- 
riage settlement  of  his  fatlier  and  mother,  under  which  he  was  tenant  in  jj^^^*^  j^^ 
tail  thereof,  until  he  joined  with  his  father  in  barring  the  estate  tail,  and  jj^  ^  j^ 
took  an  estate  for  life  therein. 

Lord  Chancellor  said,  it  was  totally  impossible  to  say  that  a  copyhold 
surrendered  to  the  use  pf  a  will,  should  not  pass  thereby,  and  therefore 
he  must  declare  the  custom  (if  there  were  such  a  one)  bad  (S) :  and  that 
the  defendant  being  provided  for  (it  did  not  signify  by  what  means)  the 
surrender  must  be  supplied. 

(3)  lA>rd  Redcsdale*!  notes  intimate  that  Lord  Thurlow  laul  down  tio  such  general 
proportion:  and  stdd  no  more,  t/uxn  that  in  this  case,  tlic  surrender  should  be  sujtjtlied.    See 
also  per  Lord  Eldim  C.  in  Church  v.  Mundt/t  15  Ves.  403,  404.  cited  in  note  (1  j,  anlea, 
iX6.  with  the  Editor's  obscnrations. 


[•]  Trash,  Administrator  of  William  Clayton,  Esq.  deceased,       [  •289  ], 
unadministered  by  Samuel  Young,  deceased,  original  Adnii* 
nistrator  of  William  Clayton,  -        -        -         PlaintiflfJ 

Amy  White,  Widow,  George  Long,  and  Mauy  his  Wife, 
William  Gibbons,  and  Amy  his  Wife,  Samuel  Barney,  and 
William  Scurr  .        .        .        »        .        Defendants* 

(No  entry.) 

'T'HE  original  bill  was  filed  2d  Mat/,   1787,   by  Samuel  Young,  as  Altkough  non- 
■■•    administrator  of  fFilliam  Clayton,  deceased,  and  prayed,  that  the  P*ym«nfc  of  ir- 
defendants  might  redeem  the  mortgaged  premises,  or  be  foreclosed,  and,  J^J^on^iT*"^^ 
for  that  purpose,  stated  as  follows :  mortgage 

where  deir^ 
and  nodenmnd,  raises  a  presumption  of  paymc  nt,  yet,  on  doubtful  circumstances,  and  the  original  mort- 
gage admitted,  it  was  referred  to  the  Master  to  enquire  whether  any  interest  had  been  paid.  (1) 

(1)  Hie  Court  of  Chancery  in  two  cases  {tempore  Car.  1.)  relieved  jmrc/tascrs  against 
€lasmi  Mnder  ancient  sleeping  mortgages,  vide  Sibson  v.  Fletcher,  and  Hales  ▼.  Hales, 

I  Rep.  in  Ch.  56.  But  in  a  more  recent  case,  the  Court  of  Exchequer  (Lord  Ch. 
Baron  JEyrtf  B.  Hotham,  and  B.  Thomjfson)  held,  upon  long  argument,  and  consider* 
atian  of  the  above  cases,  that  there  was  no  general  rule  for  presuming  satisfaction  of  a 
mortgage  after  twenty  years,  or  any  other  jteriods  and  that  although  a  jury  might  find 
a  mere  bond  satisfied  after  twenty  years,  yet  where  a  bond  is  a  collateral  security  to  a  mart- 
gage,  the  mortgagee  cannot  be  prejudiced  by  that;  and  ought  in  any  case  to  be  let  in  to 
fliiabUah  his  case  in  a  court  of  equity,  if  he  could.  See  TopHs  t.  Baker,  1  Cox.  Ca.  118. 
This  case  was  died  in  the  principal  case  under  a  wrong  name.  Vide  postea,  291.  and 
note  (3). 

It  is  obeenrable  that  the  course  last  adverted  to  was  adopted  in  the  principal  case;  and 

II  is  fomewliat  to  be  regretted  that  Lord  Thurlow  should  be  reported  to  throw  out  dicta  eon- 
tmdktory  to  the  eases  adduced  before  him  90  often  as  ajtpears  in  the  reports  of  Mr.  Brown.  — 
N.B.  In  Mr.  Cox's  Rep.  1S3.  Hele  t.  HeU,  b  ifaserted  by  mistake  for  Hales  t.  HaUs, 
■£1  suprxt* 

P  3  That 
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1791  •  That  George  Millsy  and  Amy  his  wife,  being  entitled  to  the  prembeSr 

V  — ywi  /     subject  to  a  mortgage  made  to  Francis  Simmondsy  then  deceased,  and 
Trash        upon  which  were  due  to  defendant  Barney^  as  his  executor,  205^  applied 
^aimt        to  Clayton^  to  enable  him  to  pay  the  same  off,  by  a  loan  of  money,  to  be 
White.        charged  by  mortgage  on  the  same  premises;  that  Clayton  aavanced 
200/.  and  miUs  paid  the  other  5/.  to  Barney.  The  mortgage  to  Simtnonds 
was  not  assignea  by  Barney  to  Clayton^  but  delivered  up  to  him ;  and  a 
new  mortgage,  dated  13th  September ^  1760,  was  made  by  MiUs  and  his 
wife,  to  Clayton^  to  secure  tne  2001.  and  interest.    That  the  interest  of 
the  money  was  paid  for  some  time,  by  MiUs,  but  no  part  of  the  prin- 
cipal, and  in  the  year  1767,  the  interest  being  then  in  arrear,  Clayton 
delivered  ejectments,  which  were  not  afterwards  proceeded  on,  Mi^ 
having  paid  the  arrears  of  interest  then  due.     That  Amy  Mili$  died  soon 
after,  and  in  1783,  George  Mills  died,  and  Clayton  also  died,  and  admi- 
nistration was  granted  of  his  effects  to  the  (late)  plaintiff  Samuel  Youngs 
George  Mills  died  intestate,  leaving  defendant  Amy  White  and  Elizabeth 
Mills  his  only  children  and  heirs  at  law.     Some  time  after  his  death 
Elizabeth  Mius  also  died,  having  devised  all  her  lands,  Spc.  to  Mary 
Long  and  Amy  Gibbons,  in  fee  as  tenants  in  common,  who  now  claim  to 
be  entitled  to  the  mortgaged  premises :  to  whom  the  plaintiff  applied  for 
[  *290  ]      the  mortgage  money,  and  upon  this  refusal   [*]  filed  the  bill,  praying 
that  defenuant  Barney,  as  executor  of  Simtnonds,  might  be  declared 
to  be  a  trustee  for  him,  and  that  the  other  defendants  might  redeem  or 
be  foreclosed. 

The  defendants,  by  their  answers  said,  they  were  strangers  to  the 
subject,  yet  they  believed  MiUs  mortgaged  the  premises  to  (Sayton,  tlAt 
they  knew  none  of  the  circumstances  of  the  transaction,  but  also  believed 
that  no  fine  was  levied,  and  that,  as  defendants  believed.  Mills  had  no 
estate  in  the  premises,  but  a  right  to  take  rents  and  profits  for  life,  in 
right  of  his  wife,  the  premises  were  not  affected  by  the  mortgage,  for 
more  than  his  life ;  they  said  they  also  believed,  that  MiUs,  for  some 
time  paid  the  interest,  but  observed,  that  it  is  not  stated  in  the  bill  that 
any  interest  had  been  paid  since  1766,  although  both  Mills  and  Clayton 
lived  seventeen  years  after  that  time,  and  believe  no  money  has  been 
paid  since  that  time,  and  insist  that,  under  the  circumstances,  it  ought  to 
be  presumed  that  the  200/.  and  interest,  toas  paid  in  the  life-time  of  Mills, 
anu  insisted  on  the  statute  of  Limitations. 

After  the  death  of  Young,  the  present  plaintiff  took  out  administration 
de  bonis  non,  and  filed  the  present  bill  of  revivor. 

The  only  question  now  was,  whether  non-payment  of  interest  on  a 
mortgage  for  upwards  of  twenty  years,  afforded  a  presumption  of 
payment. 

Mr.  Lloyd  and  Mr.  Grirnxvood,  cited  the  case  of  Leman  v.  Newnhami 
1  Vesey,  51.  to  show,  that  interest  not  having  been  paid  for  twenty 
years,  does  not  raise  an  absolute  presumption  of  payment,  in  case  of 
mortgagees ;  though  the  general  rule  is  so,  as  to  other  securities,  u 
bonds :  but,  in  this  case,  it  is  admitted,  there  was  a  mortgage  and  a  great 
arrear  of  interest  due,  which  would  take  it  out  of  the  nde  of  the  pre- 
sumption, even  if  it  was  admitted  to  be  so ;  at  least  so  far,  that  the  Court 
will  send  it  to  an  enquiry  before  the  Master. 

Mr.  Solicitor  General,  and  Mr.  Ainge,  argued  that  there  was  a  pre- 
sumption, arising  from  the  non-payment  of  interest,  that  the  principal 
money  had  been  paid.  The  security  originally  given,  was  a  mortgapo 
[  ^291  1  from  Mills  and  his  wife,  to  Clayton  ;  no  notice  was  taken  [•]  oi  we 
prior  mortgage  to  Simmonds.  The  evidence  of  Barney,  is  that  he  re- 
ceived the  money  from  Clayton ;  a  fine  was  levied  of  the  wife*s  estate  in 
1742 :  but  this  would  not  give  the  estate  to  the  husband,  without  soro^ 
thing  further  appeared,  either  from  the  recital  of  the  deed,  or  otherwise) 

to 
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tb  be  the  wife's  intention.  (2)  This  was  the  doctrine  of  the  Court  in 
Edwards  v.  Lady  Vernon.  Then  all  that  appears  is,  that  in  1760  the 
sum  of  200/.  was  advanced,  upon  an  agreement,  that  Simmondsy  or  his 
executors,  should  convey  to  Clayton^  but  it  appears  that  no  such  con- 
veyance was  ever  made.  Clayton  had  every  notice  to  call  on  Barney* 
And  no  interest  was  paid  from  the  year  1766,  although  both  Clayton 
and  MUU  were  alive  till  1783.  That  no  application  should  be  made  in 
this  length  of  time,  is  extraordinary,,  and  raises  the  presumption  that  the 
money  was  paid.  The  presumption  is  analogous  to  the  statute  of  Limit* 
aitions.     They  cited  Daykin  v.  Monky  in  the  Exchequer.  (8) 

Mr.  Selwyn  in  reply.    There  is  no  rule  upon  the  subject,  at  common, 
law.     The  rule  in  equity  is  in  analogy  to  the  statute  of  Limitations, 
Aggas  V.  Pickerelly  3  Atk.  225.    In  this  case,  although  we  do  not  show 
instances  of  payment  of  interest  or  demand,  we  only  wisb  to^  have  an 
enquiry  into  the  matter. 

Lora  Chancellory  during  the  argument,  said,  that  if  the  case  was  clear,, 
that  no  interest  had  been  paid  for  twenty  years,  he  had  always  under- 
stood, that  it  did  raise  the  presumption,  that  the  principal  had  been 
paid ;  but  there  must  not  only  be  nonpayment  of  interest,  but  no  demand  £ 
and,  in  that  case,  he  thought  the  presumption,  on  a  mortgage,  as  strong 
as  tliat  at  law  (4) ;  but,  upon  the  circumstances  of  the  present  case,  he 
referred  it  to  the  Master,  to  enquire  (5)  whether  any  uiterest  had  been, 
paid,  with  leave  to  examine  the  parties  upon  interrogatories. 

(2)  Vide  Jackson  ▼.  Innes,  in  Dom.  Proc.  1  BIigh»  P.  C.  10-1.  et  Kq. 

(3)  This  name  is  iiKorrect.  Hie  case  will  be  found  in  Mr.  Cox's  Ca.  Ch.  118.. 
under  the  name  of  Top}i%  v.  Baker ^  and  it  was  cited  in  the  principal  case  from  Lord 
Colchetters  MS.  note,  now  before  the  Editor.  It  came  on  as  a  cause,  and  cross  cause, 
the  name  of  the  former  vrzADarkin  v.  Maryz.  (Lord  Colchcster*B  MS.  notes.)  Mr.  Brown 
aeems  not  only  to  have  mistaken  the  name,  but  the  side  on  which  it  was  cited  t  or  the 
use  intended,  at  all  events:  for  it  is  a  direct  authority  in  favour  of  the  plaintiff,  shewing* 
that  in  the  case  of  a  mortgage  with  a  bond  as  collateral  security,  though  a  jury  might 
presume  a  mere  b^rnd  to  be  satisfiedt  the  aiK  of  a  mortgage  with  a  bond  itas  very  tUffereiU; 
and  that  the  Court  would  at  any  rate  let  the  mortgagee  in  to  establish  bis  case  in  equity. 

(4)  It  seems  questionable,  whether  Ix>rd  Thurlow  said  this,  because  the  case  of  Tojilis 
V.  BakcTf  &c^  which  was  adduced  before  him,  distinctly  marks  the  contrary.  See  that 
case  2  Cox,  120.  and  p.  1 23. 

(5)  '*  Whether  any  and  what  demand  had  been  made,  or  interest  paid  ?*'  &c. 

'*  N.B.  The  Otanceiior  did  not  specify  within  what  time  the  enquiry  was  to  he  confined^ 
viz.  within  tuHmty  years,  &c.^     From  Lord  Colchester's  MS.  note.. 
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nnHE  bill  stated,  that  the  defendants,  about  the  year  1781,  applied  to  Plea  by  the 

•■•    the  plaintiff,  for  payment  of  a  debt  due  to  them  from  the  plaintiff,  -^w*  /»•<*» 

in  respect  of  expences  incurred  on  his  account;  which  demand,  the   Company, to 

account,  filed  by  the  Nabob  of  jlrcot,  that  by  charters  confirmed  by  act  of  parliament,  they  had  certain 
powers,  by  virtue  of  which  tlie  acts  were  done,  over-ruled :  it  not  setting  forth  the  contents  of  the  charters, 
and  acts  of  parliament.  (I)  [The  plea  having  been  once  amended  before,  the  Court  refused  toeOow  any 
further  amendment  or  liberty  to  plead  anew.  (2j]  [A  plea  against  the  jurisdiction  of  the  Court  mutt  thvm 
wkat  Court  has  the  proper  jurisdiction .(2)] 

(1)  Although  this  plea  was  over-ruled,  the  bill  was  afterwards  dismissed  at  the  hearing, 
on  the  ground  that  the  subject  was  matter  of  political  treaty  between  the  parties  as  independent 
sovereign  powers,  and  not  of  municipal  regulation  here.  See  the  r^orts  of  it,  postea, 
4  vol.  ISa  and  2  Ves.  jun.  56.     Vide  etiam,  Beames,  £1.  PI.  73. 

(3)  See  the  contemporary  reports,  1  Vcs.  jun.  372^  margin,  &c. 
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plaintiff  being  unable  to  comply  with,  be  proposed  to  give,  and  the  then 
Grovernor  of  Fori  Saint  George  in  tbe  Camaticy  on  bebalf  of  defendants, 
consented  to  accept  of,  an  assignment  of  the  revenues  accruing  to  the 
plaintiff,  as  Nabob  and  lord  paramount  of  the  Camatic^  as  a  security  for 
the  said  demand. 

That,  in  pursuance  hereof,  an  instrument  in  writing  was  prepared  and 
executed,  purporting  to  be  an  agreement  between  the  plaintiff  and  Lord 
Macartney y  the  then  governor,  dated  2d  December^  1761,  whereby,  in 
consequence  of  plaintiff  assigning  to  the  governor,  the  revenues  accruing 
to  him  as  Nabob,  the  governor  and  council  were  to  account  to  him  for 
the  same. 

That,  in  pursuance  of  this  agreement.  Lord  Macartney  was  empowered 
to  collect,  and  did  receive  tbe  same  from  December ^  1781,  to  June,  1785. 

That  in  June,  1785,  defendants  restored  plaintiff  to  the  receipt  of  the 
revenues,  and,  by  another  agreement  dated  21st  June,  1785,  plaintiff 
agreed  to  pay  his  proportion  of  the  current  charges,  as  stipulated  by  de- 
fendants, to  be  finally  settled  by  treaty,  between  plaintiff  and  the: 
governor  and  council  of  Madras,  and,  until  the  exact  proportion  could 
be  ascertained,  the  plaintiff  consented  to. consider  it  at  the  annual  sum 
of  four  lacks  of  pagodas,  by  certain  kists  or  instalments,  and  the  plaintiff 
also  agreed  to  pay  the  annual  sum  of  twelve  lacks  of  pagodas,  in  dis- 
charge of  debt  due  to  the  defendants. 

The  bill  charged  that  the  above  sums,  wliich  had  been  paid  by  the 
plaintiff  to  the  defendants,  and  the  revenues  received  by  the  defendants 
whilst  in  possession,  were  more  than  sufficient  to  re-pay  the  defendants 
their  debt ;  and  prayed  an  account^  and  that  the  [*]  defendants  might 
pay  any  balance  that  might  appear  thereon  to  be  due  to  plaintiff. 

To  this  bill,  the  defendants  pleaded  in  bar,  and  for  plea  said,  that  by 
divers  charters,  or  letters  patent,  and  deeds,  and  also  by  divers  acts  of 
parliament  confirming  the  same,  they  have  given  to  them,  together  with* 
other  liberties,  privileges,  and  licences,  the  whole  entire  and  only  liberty 
and  privilege  of  trading  and  trafficking  unto,  and  from,  the  East  Indies^ 
and  all  the  countries  and  parts  of  Asia,  beyond  the  Cape  of  Bona  Espe- 
ranza,  where  any  trade  or  traffic  of  merchandize  is  or  may  be  had ;  and 
that,  by  the  same  charters,  S^c.  they  have  free  liberty  and  licence  to  send 
either  ships  of  war.  men,  or  ammunition,  into  Buy  of  their  factories,  or 
places  of  their  traae,  in  the  East  Indies,  for  the  security  and  defence  of 
the  same ;  and  to  chuse  commanders  and  officers  over  them,  and  to  give 
them  power  and  authority,  by  commissions  under  their  common  seal,  or 
otherwise,  to  continue  or  make  peace,  or  war,  with  any  prince  or  people, 
that  are  not  Christians,  in  any  places  of  their  trade,  and  also  to  right 
and  recompense  themselves  upon  the  goods,  estate,  or  people  of  those 
parts,  by  whom  they  shall  sustain  any  injury ;  and  that,  under  and  by 
virtue  of  such  liberties,  S^c.  they  nave  acquired,  and  possess  large 
territorial  possessions,  particularly  in  the  Camatic,  on  the  coast  of 
Coromandel,  in  the  East  Indies;  and  upon  and  for  the  defence  and^ 
security  of  which,  and  the  benefit  of  their  trade,  they  have,  from  before^ 
and  ever  since,  the  time  of  making  of  the  several  instruments  in  the 
complainants'  bill  mentioned,  and  of  the  several  dealings  and  tirans- 
actions,  matters  and  things,  taking  place  between  these  defendants  and 
the  complainants,  in  the  said  bill  mentioned,  raised,  and  maintained  and  ' 
kept,  and  do  now  maintain  and  keep,  a  large  military  force.  And  the- 
defendants,  for  plea,  further  said,  that  the  complainant  is  a  sovereign 
and  prince,  withm  such  the  places  of  their  trade  aforesaid,  and  b  not  a 
Christian ;  and  he  also,  at  the  time  of  making  the  said  instruments,  tfC* 
had  and  enjoyed,  and  does  now  hold  and  enjoy,  divers  large  territonal 
possessions,  within  such  places,  and  particularly  in  the  CamatiCf  afoie-. 

said; 
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id  that  the  said  instruments  in  writing,  in  the  bill  mentioned, 
I  several  dealings  and  transactions  therein  mentioned,  were 
into,  and  done  by  these  defendants,  by  virtue,  and  in  exercise 
liberties,  S^c*  so  granted  to  [*]  them,  as  aforesaid,  and  the 
nant,  as  such  prince,  aforesaid ;  and  that  the  same,  and  all  the 
>  and  transactions,  mentioned  in  said  bill,  do  respectively  relate 
urs  transacted  between  them,  in  regard  to  peace  and  war,  and  the 
and  defence  of  the  territorial  possessions  belonging  to  them  re- 
ly, in  the  Camaticy  aforesaid ;  and  these  defendants  are  advised^ 
mit,  that  such  instruments,  dealings,  and  transactions,  being  so 
into,  and  done,  or  any  thing  relating  thereto,  are  not,  nor  is, 
to  ani/  municipal  jurisdictiouy  nor  cognizable  in  this  Honourable 
>r  any  Court  of  justice ;  which  matters, ,  these  defendants  aver 
id  in  bar,  both  to  the  discovery  and  relief  sought  by  the  bill* 
plea  having  been  set  down  to  be  argued, 

\Homey  and  Mr.  Solicitor  General^  Mr*  Mansfield^  Mr,  Rous^  and 
liford,  argued  in  support  of  the  plea. 

1  on  this  subject,  cannot  be  entertained  by  this  Court ;  trans- 
between  sovereign  princes,  or  fcederal  transactions,  cannot  be 
I  any  municipal  jurisdiction.  No  law  can  apply  between  them, 
law  of  nations.  These  are  such  transactions:  for,  by  the 
i  and  acts  of  parliament,  the  East  India  Company  are  constituted 
eign  power;  or,  at  least,  are  the  delegates  of  the  sovereign 
>f  this  country,  for  the  purposes  of  making  peace  and  war.  The 
hey  exercise,  is  the  power  of  the  State ;  the  war,  when  com- 
,  is  the  war  of  the  State.  The  charters  operate  as  a  commission 
e  State,  transacted  by  the  Company,  as  its  delegate.  If  such  a 
Fere  delegated  to  a  general,  the  war,  when  made,  would  not  be 
of  the  individual,  but  of  the  State  delegating :  Blit  it  is  sufficient, 
if  die  parties  be  a  sovereign  power,  to  take  it  out  of  municipal 
tion  ;  and  the  plaintiff  is  allowed  to  be  a  sovereign  prince :  the 
if  Parisy  in  1763,  comprehends  him  as  a  sovereign  prince ;  and 
s  treaties  of  1781  and  1785,  are  referable  only  to  his  power  as  a 
pi ;  they  related  to  the  mutual  defence  of  their  respective 
les.  A  municipal  court  could  not  enter  into  a  discussion  con- 
them,  without  entering  into  the  whole  connection  between  the 
ly  and  this  prince. 

her  objection  to  the  bill,  is,  that  the  Court  cannot  enforce  sub- 
»  in  case  the  plaintiff,  on  the  account  taken,  should  [*]  appear 
le  debtor,  how  could  the  Court  enforce  payment  ?  If  the  Court 
apable  of  giving  relief,  it  is  good  flpround  for  a  plea  to  the  relief, 
discovery.  From  the  character  of  the  persons,  the  Court  could 
orce  its  decree ;  even  if  this  was  between  individuals,  it  would  be 
.  for  the  Court  to  enforce  it,  from  the  difficulty  of  putting  a 
r  upon  an  estate  in  India;  but  that  cannot  be  done  on  the 
J  01  &  sovereign  prince ;  no  more  than  it  could  if  the  matter  were 
iement  between  the  Courts  of  England  and  France,  Can  the 
»1oin  a  war  between  the  parties  ?  Your  Lordship  will  not  enter- 
mt  that  cannot  be  executed  by  the  common  means. 
I  suppose  a  decree  for  the  plamtiff,  and  the  money  ordered  to  be 
him,  he  may  be  adverse  to  the  interests  of  the  company  in  India, 
i  money,  when  paid,  might  be  applied  to  adverse  purposes.  This, 
B  before  the  decree,  would  be  no  answer  in  a  court  of  municipal 
don;  but,  according  to  the  law, of  nations,  (the  rule  between 
go  powers,)  it  would  be  a  good  reason  against  the  decree ;  sup- 
30,000/.  found  due  to  the  plaintiff,  and  that,  by  joining  adverse 
,  he  had  committed  devastation  on  the  territory  of  the  defendants, 
his  be  considered  as  matter  of  set  off? 

But 
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But  by  the  act  of  parliament  of  the  24th  and  26th  of  the  present  kiog^ 
the  East  India  Company  are  prevented  from  giving  this  discovery.  They" 
are  under  the  absolute  authority  of  the  Board  of  Controul,  and  cannot 
act  but  under  their  direction-.  Suppose  tht'ir  orders  and  those  of  the 
Court  should  be  contradictory,  what  a  situation  the  Company  would  be- 
in  !  The  Board  of  Controul  too  may  ^ive  secret  orders ;  the  Company 
could  not  shew  that  they  were  contradictory,  without  breaking  through 
that  secrecy ;  and  the  Board  of  Controul  may  send  secret  orders  to  the 
presidencies  in  Indioy  contrary  ta  what  the  India  Company  might  be 
decreed  to  do.  If  such  a  case  be  possible,  the  Court  could  repeal  the 
act  of  parliament. 

But  there  is  no  necessity  for  such  a  bill,  as  the  affairs  of  the  company 
are  administered  by  commissioners  appointed  by  the  King ;  the  Nabob- 
therefore  might  obtain  justice  by  an  application  to  the  crown.  Thus  the 
Dutch  East  India  Company  applied  lately,  by  memorial,  to  the  crown. 

[*]  With  regard  to  the  form  of  the  plea,  it  sufficiently  points  out  the  state 
of  the  parties,  and  that  the  matter  in  question  is  matter  relative  to  peace 
and  war,  which  cannot  be  the  subject  of  municipal  jurisdiction. 

Mr.  Mitfordf  Mr.  Anstruther^  Mr.  Adam^  and  Mr.  Fonblanque^  argued" 
against  tlie  plea. 

The  question  is,  whether  this  plea  can  be  allowed.    To  answer  this, 
we  must  examine  what  is  the  nature  of  a  plea  in  this  Court.    It  is  a 
special  defence,  which  submits  whether,  under  the  circumstances  con- 
tained in  the  plea,  and  not  stated  by  the  bill,  the  Court  sees  enough  of 
the  case  not  to  go  on ;  it  must  therefore  state  facts  to  show  that  the 
Court  has  no  jurisdiction.    The  whole  case  must  appear  on  the  face  of 
the  proceedings ;  because  it  must  appear,  in  case  of  a  bill  of  review  or 
appeal.     Nothine  can  be  read  upon  a  plea,  the  whole  must  appear  upon 
the  plea  itself.    Now,  what  is  the  subject  of  this  bill  ?    It  is  a  mere  bill 
for  an  account.    It  states  the  transaction  between  the  plaintiffs  and 
defendants,  and  that  on  the  account  taken,  the  company  are  indebted  to 
the  plaintiff.    The  plea  admits  the  facts  of  the  bill,  but  says,  that  there 
are  reasons  why  the  plaintiff  shall  not  have  his  remedy ;  it  refers  to 
charters,  deeds,  and  acts  of  parliament,  but  does  not  set  them  forth ;  so 
that  it  is  impossible  to  discover  what  powers  are  given.    Those  powers 
do  not  appear  by  the  acts  of  parliament,  (which  only  enable  the  Crown 
to  grant  charters,)  but  by  the  charters  themselves,  which,  therefore, 
ought '  to  be  set  forth  ;  for  your  lordship  is  to  put  a  construction  upon 
them,  not  to  take  that  imposed  by  the  defendants :  therefore  the  plea  not 
setting  them  forth,  is  bad.    The  plea  says  that  the  transactions  between 
the  plaintiff  and  defendants  were  under,  and  by  virtue  of,  the  libertiei 
granted  to  them.    Whether  they  were  so  or  not,  is  an  inference  to  be 
drawn  from  facts,  which  are  not  stated ;  in  order  to  draw  the  inference, 
they  should  state  the  facts  from  whence  it  is  to  be  drawn.     Suppose  s 
party  was  to  plead,  that  he  is  a  purchaser  for  valuable  consideratibOf 
Lord  Hardtvicke  said,  he  must  set  forth  his  purchase  deeds,  that  tbe 
Court  may  see  that  he  is  so.  (3)      Chamberlahi  v.  Knapp^  I  Atk.  52* 
Hughes  v.  Garth,  Amb.  401.  (4)     In  this  case,  the  plea  has  not  set  forth 
the  facts  sufficiently  at  large.     Then,  with  respect  to  the  substance  of 
the  plea,  it  is  a  plea  to  the  persons  of  the  defendants,  and  of  the  plain- 
tiff.   With  [*]  respect- to  the  defendants,  they  have  been  considered  8> 
independent,  or  delegated  sovereigns;  and  it  is  said,  that  this  is  not 
matter  of  municipal  jurisdiction,  because  it  relates  to  peace  and  wsr ; 
but,  in  fact,  the  matter  stated  is  a  mere  account,  not  relative  to  matters 
^f  state ;  and  certainly,  in  matters  of  trade,  the  E<ut  India  Company  are 


(3)  See  Beamcs,  El.  PI.  253.  et  seq. 

(4)  S.  C  2  Ca.  tenip.  Lord  Northmgton,  168. 
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amenable  to  this  Court,  and  if,  in  that  respect,  they  are  amenabfe,  they 
cannot  be  considered  as  a  sovereign  power ;  they  are  only  a  creature  of 
the  laws  of  this  country,  to  perform  functions,  which  could  not  other* 
wise  be  executed ;  and,  for  tnat  purpose,  invested  with  powers,  which 
could  not  be  given  but  by  parliament,  as  the  having  a  mihtary  force,  Sfc* 
But  those  powers  do  not  constitute  it  a  sovereign  state ;  so  far  from  it, 
it  speedily  will  not  exist  without  some  act  of  the  sovereign  power  of  this 
country  to  continue  its  existence.   Therefore,  the  Company  is  merely  to 
be  considered  as  a  corporation,  and,  of  course,  amenable  here.     They 
are  also  in  this  part  of  the  plea  inconsistent  with  themselves ;  upon  other 
occasions,  they  have  stated  themselves  to  be  subjects  of  the  Great 
Mogul.    Then,  with  respect  to  the  plaintiff,  being  an  alien  sovereign 
prince ;  as  an    an  alien  enemy,  he  alien  merely,  if  notmay  stand  as  a 
suitor  in  a  court  of  justice.    As  a  prince,  there  is  no  objection  to  his 
suing  here.     It  is  said,  as  a  prince,  he  cannot  sue  here ;  it  is  true  he  is 
not  compellable  so  to  do,  but,  if  he  chooses  it,  he  may.    He  has  two 
ways  of  doing  himself  justice,  he  may  apply  to  the  government,  or  may 
make  his  appeal  to  the  ordinary  laws  of  the  country.    The  writers  on 
the  law  of  nations,  say  that  reprisals  are  not  justifiable  till  afler  both 
methods  have  been  tried  without  success.     In  this  case,  the  Nabob  is 
applying  to  the  ordinary  Justice  of  the  Court;  if  he  fails  there,  he  may 
apply  to  the  exertion  of  the  sovereign  power.     But  there  is  no  reason 
why,  in  the  case  of  a  debt  from  a  subject  of  this  country  to  a  sovereign 
prince,  there  should  not  be  such  a  remedy.     There  are  instances  in  the 
books,  where  the  King  of  Spain  has  sued  for  duties  due  in  South  America^ 
and  the  only  question  was,  whether  the  suit  ought  to  be  in  the  Court 
of  Admiralty,  or  in  the  King  s  Bench,  1  Rollers  Abridg.  528,  532. 
Hobart,  78.   Moore,  814'.   1  Rolle's  Rep.  336.  2  RoUe's  Abr.  491.  and 
it  was  lately  laid  down  by  Lord  Kenyan^  in  Foliot  v.  Ogden,  3  Term 
Rep.  726.  that  a  sovereign  power  might  sue.    Even  in  the  case  of  inde- 
lible sovereignty,  as  between  the  King  of  Great  Britain  and  the  Nabob, 
if  the  matter  was  not  of  [*]  a  foederal  nature,  a  foreign  prince  might 
sue,  and  your  lordship  endorse  a  petition  of  rights.    In  Ryley's  Placita 
Parliamentarian  you  will  find  a  petition  for  the  maintenance  of  foreign 
troops,  entertained,  and  judgment  for  the  persons  who  sued.    It  is  well 
known  that  the  laws  of  this  country  are  the  only  means  of  making  the 
subject  answerable  for  his  conduct :  and  the  Nabob  of  Arcot  must  be 
presumed,  in  his  transactions  with  them,  to  have  known  this,  and  that 
tie  must  apply  to  the  laws.    Even  in  questions  between  subjects,  courts 
of  justice  must  often  take  notice  of  things  not  within  the  reach  of  mere 
municipal  laws ;  they  must  oflen  take  notice  of  treaties ;  in  cases  of 
capture,  they  must  take  notice  that  states  are  at  war.    Molloy,  b.  1.  c.  1. 
cites  1  Rol.  Rep.  175.  where  the  Court  were  obliged  to  see  whether  the 
King  of  Spain  and  the  Emperor  of  Morocco  were  at  war ;  this  shews^ 
they  must  oflen  take  notice  of  treaties.     Suppose  an  agreement  was 
made  between  this  country  and  another,  for  men,  and  the  commander 
came  to  England  without  accounting,  there  could  be  no  doubt  of  the 
right  of  the  sovereign  power  to  sue.     As  to  the  India  Company,  a  Ques- 
tion might  arise  between  them  and  the  crown,  as  to  troops ;  there  is  no 
doubt,  an  information  might  be  exhibited  in  this  Court.     As  to  the 
remedy  not  being  mutual,  that  is  so  in  many  cases ;  wherever  the  crown 
sues,  the  remedy  is  not  mutual.     So  an  alien  may  sue,  who  cannot  be 
sued.     In  all  countries  the  creditor  may  sue,  though  the  defendant 
could  not  sue  him.     So,  with  respect  to  the  Nabob,  suppose  the  balance 
should  be  in  favour  of  the  Company,  they  have  the  same  remedy  now 
they  had  before.     The  East  India  Company  are  not  in  a  higher  situ- 
ation than  Lord  Baltimore  was,  in  the  case  in  1  Vesey,  444.     He  was  a 
dependent  sovereign,  (if  such  phrase  maybe  used,)  having  the  right  of 
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179 1  •        peace  and  war,  and  of  coining ;  yet,  a  dispute  about  boundaries  arising,  wai 

^^v  — ^      an  agreement  entered  into  on  the  subject,  a  specific  perfonnance  was 

Nabob  ot      decreed.  (5)     So  in  the  case  of  the  Earl  of  Deroy  v.  the  Duke  of  Aiholf 

A»coT         1  Ves.  2Q2.  as  to  the  hie  of  Man*    Wherever  there  can  be  8  remedy  m 

TImE*"^  d     P^^onaniy  a  proceeding  may  be  had  in  a  court  of  equity.  Then  it  is  con- 

' '  CoDiMn7.°'^  tended,  that  tncy  cannot  give  this  iSiscovery,  because  they  may  be  prevented' 

by  the  Board  of  Controul ;  the  Board  of  Controul  have  nothing  to  do  with 

it :  tliey  may  as  well  say  they  are  prevented  from  paying  a  bond,  or  any 

other  debt,  as  that  they  cannot  discover  the  state  of  this  account*  WitL 

[  *299  3      respect  to  their  applying  to  the  sovereign  power  here,  if  that  [*]  means 

the  legislature,  it  is  extraordinary  that  in  a  common  matter  of  account, 

the  Nabob  should  be  driven  to  an  application  to  the  legislature. 

Mr.  AUomey  General^  in  reply* —  Two  questions  arise,  whether  the 
plea  is  good,  Ist,  in  respect  ot  its  form,  2d,  in  substance.  The  gentle- 
men on  the  other  side,  have  avoided  taking  the  whole  matter  together, 
as  stated  by  the  bill ;  they  have  avoided  the  agreement,  because  it  clearly 
appears  to  be  a  fcaderal  treaty,  arising  out  of  peace  and  war.  The  bill 
is  brought  for  matter  of  account ;  but  it  states  the  agreement  of  1785, 
the  subject  matter  of  which  was,  their  contribution  of  charges  in  car^ 
rying  on  a  war ;  the  bill  refers  to  the  treaty,  and  makes  it  part  of  it,  and 
the  eighth  article  of  the  treaty  is  expressly  for  military  expences,  and 
the  whole  concludes  by  a  stipulation  that  the  agreement  should  have  the 
effect  of  a  treaty.  The  common  defence  of  their  respective  territories 
was  the  subject  of  the  treaty.  It  was  a  subsidy  treaty,  which  has  always 
been  considered  as  a  fcederal  treaty.    The  plea  adverts  to  the  acts  of 

Earliament,  and  to  the  charters.  It  was  not  necessary  to  set  them  out; 
ecause  the  acts  of  parliament  are  referred  to,  and  many  of  them  contain 
the  charters.  Then  the  plea  states  that  the  acts  were  done  in  pursuance 
of  the  privileges  granted  to  the  Company,  and  goes  on  to  say  that  the 
same  relate  to  peace  and  war,  and  the  defence  oftheir  territorial  posses* 
sions.  The  plea  sufficiently  confines  the  transactions  to  the  Camatict 
putting  the  circumstances  together ;  but  supposing,  in  a  case  of  this  sort, 
there  should  be  any  omission,  it  would  seem  but  reasonable  to  ask  leave 
to  amend,  in  order  to  bring  a  question  of  this  importance  properly  before 
tbe  Court.  The  next  question  is  whether  the  plea  is,  in  point  of  sub- 
stance, a  bar.  It  states  that  the  Compahy  are  endowed  with  powers  of 
making  peace  and  war ;  a  defensive  war  is  clearly  alluded  to.  The  same 
fallacy  has  run  through  the  argument  of  all  the  counsel,  they  do  not 
i*efer  to  the  mixed  nature  of  the  Company,  which  though,  here,  con- 
sidered as  a  trading  Company,  is,  there,  in  the  character  of  a  sovereign 
power.  Most  unooubtealy  the  Nabob's  suit  might  be  brought  before 
the  mayor's  Court  of  Madras.  The  consequence  would  be,  that  the 
account  must  be  taken  before  their  inferior  omcer,  and  nothing  but  con- 
fusion could  arise  from  the  suit  being  brought  before  such  a  tribunal. 
But  this  account  cannot  be  matter  of  municipal  jurisdiction,  because  the 
[  *S00  ]  defendants  could  [*]  not  have  an  opportunity  of  defending  themselves 
in  such  a  suit.  It  is  impracticable  tor  the  Company  to  bring  in  reasons 
before  this  Court.  A  new  creature  has  arisen,  which  prevents  the 
Company  revealing  to  this  Court  the  state  in  which  it  stands  with 
respect  to  the  country  princes.  There  is  an  essential  difierence  between 
sovereigns  and  individuals.  As  to  the  cases  which  allow  of  a  sovereign 
suing,  they  are  certainly  right,  as  the  sovereign  may  certainly  wave  his 
•  sovereignty ;  but  there  is  no  case  of  one  sovereign  suing  another.  The 
cases  of  prize  being  brought  in  a  municipal  court,  arises  from  the  law  oT 
nations ;  but  no  instance  is  produced  of  one  sovereign  power  bringing  an 


(5)  See  the  decree  in  Uiat  case  lioio  tbe  Reg.  Book,  (A.  D.  1749.  B.  foL  459.)  m 
the  £4itor*ft  SuppicoMBt  to  Vejey,  p.  194.  d  «;. 

adioft 
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action  against  another  sovereign  power.  Suppose  the  JOaneSy  or  any 
other  European  powers,  to  be  parties  to  a  treaty  with  the  East  India 
Company,  now  could  the  courts  of  either  of  the  countries,  administer 
justice  between  them  ?  In  the  present  case,  suppose  the  result  of  the 
account  to  be  in  favour  of  the  Company,  what  remedy  could  they  have  ? 
Another  confusion  must  also  arise :  Suppose  the  states  be  called  upon 
to  act  as  states,  upon  the  subject,  are  they,  in  that  character,  to  obey 
the  injunction  of  a  municipal  jurisdiction  ?  Could  the  Court  enjoin  the 
Company  from  going  to  war  ?  The  distinction,  with  respect  to  jurisdic- 
tion, is  between  matters  arising  by  treaty,  and  matters  arising  by  con- 
tract. Where  both  parties  have  the  power  of  the  sword  they  must  refer 
to  the  law  of  nations,  as  the  only  judge  between  them.  In  the  case  of 
the  Dutch  Company,  why  was  a  memorial  presented,  and  not  a  common 
action  brought  ?  because,  where  the  Court  cannot  put  justice  in  execu- 
tion, the  tribunal  is  inadequate  to  the  jurisdiction.  It  is  necessary  for  the 
East  India  Company  to  know,  who  are  to  be  the  expositors  of  their 
treaties.  If  the  doctrine  held  to  day  prevails,  their  treaties  will  be  the 
subject  of  investigation  in  the  courts  in  the  East  Indies ;  but  an  account 
arising  from  a  fcederal  treaty,  cannot  be  a  proper  subject  of  municipal 
jurisdiction. 

At  the  close  of  the  argument,  Lord  Chancellor  spoke  to  the  following 
effect: (6) 

Whether  another  pica  ought  to  be  put  in,  or  the  defendants  permitted 
to  amend  this  plea,  is  a  question  of  a  different  consideration  from  that 
now  before  me ;  because,  no  motion  has  been  made  on  that  subject.  T 
ahall  expect,  whenever  they  make  [*  J  such  motion,  that  the  form  of  the 
plea  they  intend  to  put  in,  shall  be  laid  before  the  Court ;  for  amend- 
ments when  moved,  ought  to  be  stated,  that  the  Court  may  see  whether 
it  is  materia],  that  the  cause  shall  be  delayed  for  the  purpose  of  admit- 
dngthem. 

The  argument  is  so  disproportionate  to  the  state  of  the  case,  as  it 
stands  before  me,  that,  in  disposing  of  it,  I  shall  not  have  occasion 
to  go  a  great  way,  at  least,  not  so  far  as  the  argument  has  gone  at  the 
bar. 

To  consider  the  plea  in  point  of  form,  and  in  point  of  substance,  seems 
to  me  to  be  an  inconvenient  distribution ;  because  I  do  not  know  where 
to  find  the  substance  of  a  plea,  but  in  the  form  of  it ;  or  what  the  parties 
mean  to  urge  before  me,  but  from  the  words  they  use ;  the  form  of  a 
plea,  and  the  substance  of  it,  seem  therefore  to  me  to  be  much  the 
same. 

In  a  general  view  of  the  plea,  it  is  perfectly  new.  It  is  stated  to  be  a 
plea  to  the  jurisdiction  of  tiie  Court ;  but  it  differs  from  a  plea  to  the 
jurisdiction  in  all  the  particulu^  by  which  those  pleas  have  been  de- 
scribed; because,  (as  it  has  been  truly  observed,)  it  is  impossible  to 
plead  to  the  jurisdiction  of  any  particular  Court,  without  giving  another 
remedy  to  the  party  in  some  other  court.  Now  this  plea  says,  expressly, 
that  the  party. has  no  remedy  in  any  court  of  municipal  jurisdiction  what- 
ever. Ftake  it  therefore,  m  fact,  to  be  a  plea  in  bar :  as  if  it  had  been 
said  ex  tali  facto  actio  non  oritur ;  as  if  it  nad  been  gratuitous,  or  hono- 
rary, or  of  that  species  of  contract  upon  which  an  action  does  not  arise. 
And  if  it  had  been  necessary,  from  the  form  of  the  bill,  to  have  brought 
into  the  view  of  the  Court  that  it  was  a  demand  of  that  description,  the 
plea  would  have  been  a  plea  in  bar  to  the  action.  And  here  the  whole 
argument  tends  to  the  same  end;  that,  considering  the  situation  of  the 

(6)  Before  the  end  of  the  argument,  the  Lord  Chanedior  proposed,  that  the  question 
should  be  tried  at  law,  upon  acuausnooB  between  the  parties ;  but  it  was  not  acceded  to. 
.3ce  Bfr.  Yescy's  notes,  in  his  report,  1  vol  pp.  380i-A  9S6; 
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1)0111689  and  the  contract  that  has  been  entered  into,  as  having  relation 
to  that  situation,  the  contracts  are  not  the  subject  of  an  action.  The 
plea,  therefore,  as  I  take  it,  is  a  plea  in  bar,  not  a  plea  to  tlie  iurisdic- 
tion  of  a  particular  court,  but  of  all  courts :  and  a  plea  to  the  jurisdiction 
of  all  courts,  I  take  to  be  absurd,  and  repugnant  in  terms.  £ven  if  the 
bill  had  stated  all  the  case  on  which  the  argument  on  the  side  of  the 
defendant  relies,  and  had  [*]  brought  it  to  be  that  spedes  of  treaty, 
which  the  law  ought,  for  some  reasons,  to  pronounce  impracticable  to  be 
executed  by  courts  of  municipal  jurisdiction ;  it  amounts  to  no  more  than 
saying  that,  from  the  matter  of  the  action  itself,  ex  tali  facto  non  oritur 
tictio* 

In  order  to  consider  it  in  this  point  of  view,  it  is  necessary  to  see  what 
the  real  state  of  the  record  is. 

The  bill  states,  that  the  Nabob  was  in  debt,  or  that  it  was  alleged  by 
the  defendants  that  he  was  in  debt  to  them.  That  he  pledged  the 
revenues  of  the  Camatic,  of  which  he  was  a  sovereign  prince,  to  the 
Company,  and  permitted  them  to  receive  such  revenues,  under  a  pro- 
mise that  they  would  account  for  them,  and  set  them  agsdnat  the  debt. 
He  proceeds  to  state  the  agreement  of  1785,  which  in  the  bill  is  stated 
to  be  an  agreement  not  at  all  relative  to  that  in  1781,  but  perfectly 
distinct  from  it,  and  is  stated  to  be  a  contract,  onerous  on  the  part  of  the 
plaintiff,  for,  of  the  twelve  lacks  of  rupees,  that  were  to  be  allowed  for 
current  expcnces,  four  of  them  were  to  be  allowed  in  application  to  the 
payment  of  the  existing  debt  of  the  Company,  and  other  parts  to  other 
occasions. 

It  would  be  impossible  to  get  on  with  an  account,  where  both  the 
parties  were  so  delicate  as  not  to  state  what  tliose  other  occasiong  were, 
and  I  who  know  nothing  of  the  history  of  the  Company,  but  what  I 
know  from  this  bill  and  plea,  certainly  do  not  know  what  they  were : 
but  still  the  obversatlon  I  make  is,  that  the  treaty  in  1785,  as  stated,  was 
in  its  foundation,  its  effects  and  consequences,  entirely  distinct  from  that 
of  1781. 

The  bill,  after  stating  this  agreement,  proceeds  to  say  that  the  receipts, 
under  the  first  agreement,  have  totally  extinguished  the  debt ;  and  cob^ 
sequently,  that  the  Company  ought  to  be  accountable  for  the  remainder, 
beyond  what  they  can  claim  as  a  debt ;  and  that  the  Company  having 
contracted  with  the  plaintiff  as  private  individuals,  ought  to  account  for 
the  revenues  of  which  they  have  been  in  receipt ;  and  that  they  have 
received,  by  that  means,  a  sum,  which,  upon  the  account  taken,  will 
appear  to  be  due  to  the  Nabob.  It  has  not  been  Wgued,  that  this,  stand- 
ing by  itself,  would  be  demurrable,  or  that  it  would  not  be  necessary  [*] 
to  state  something  on  a  plea,  to  take  it  out  of  the  predicament  in  which 
it  stands  in  the  bill,  upon  which  there  appears  a  reasonable  demand  for 
an  account ;  but  it  has  been  argued,  that  there  is  enough  in  the  pleaf  to 
shew  that  this  is  what  you  call  a  foederal  agreement,  by  which  one  means 
a  treaty  between  sovereigns,  concerning  the  public  business  of  each 
sovereignty,  and  it  is  insisted  upon  to  be  such  a  treaty ;  I  state  it  with- 
out the  words  peace  and  xoar^  because  if  I  were  to  go  into  that  part  of 
the  argument,  and  to  consider  it  with  a  view  to  the  question,  whether  ef 
tali  facto  actio  non  oritur^  I  must  not  confine  it  to  peace  and  war  ;  for  I 
apprehend  it  would  be  impossible  to  contend  on  the  general  principles  o^ 
municipal,  as  it  is  distinguished  from  foederal,  law,  that  the  terms  of  ao- 
agreement  which  relates  to  peace  or  war,  are  in  a  different  relation  froi^ 
tlie  terms  of  an  agreement  that  relates  to  any  other  public  subjects  of  th^ 
aggregate  bodies,  which  are  called  sovereign  nations ;  and  therefore  th^ 
position  is,  that  wherever  two  sovereign  nations  have  contracted  upo^ 
matters  respecting  the  sovereign  bodies  they  represent,  that  the  effect  of 

the  contract  constitutes  a  species  of  obligationi  ex  quo  actio  non  oritur^ 

n  tn 


IN  THE  Court  of  Chancery* 

In  ord^r  to  apply  this  position  to  the  present  case,  they  have  stated  th« 
Nabob  to  be  a  sovereign  prince  of  the  Carnatic  :  and  that  by  Jaw,  I  will 
not  go  farther  than  to  say,  that  by  law,  and  the  municipal  constitution 
of  this  country,  the  East  India  Company  being  clothed  with  an  autho- 
rity to  make  war  for  their  defence,  or  the  melioration  of  their  situation 
in  respect  of  trade  or  otherwise ;  that  the  Company  being  armed,  by 
charters,  and  the  municipal  authority  of  this  country,  with  tliese  powers, 
stand  in  all  respects,  relative  to  the  exercise  of  that  power,  in  the  same 
condition  as  if  they  were  sovereigns,  without  enquiring  whether  they  are 
independent  sovereigns,  or  execute  delegated  sovereignty :  neither  of 
whicn  propositions  can,  with  any  tolerable  strictness,  be  true,  for  they 
are  pure  subjects.  A  fictitious  body  of  subjects,  formed  by  a  charter,  is 
as  mere  a  subject  as  natural  bodies  in  a  state  of  subjection  to  the  sove- 
reign authority  o£  the  country,  therefore  they  are  pure  subjects,  to  all 
intents  and  purposes  whatsoever. 

But  the  question  remains,  whether  being  armed  with  an  authority  to 
make  peace  and  war,  does  not  induce  an  authority  to  make  treaties  of  a 
fcederal  kind,  quasi Jbedera,  and  whether  the  treaties  they  so  make,  do 
not  put  them  upon  pro  ea  vice,  in  the  [*]  same  situation  that  sovereigns 
are  with  respect  to  the Jbedera  contracted  between  them. 

If,  therefore,  both  these  propositions  were  true,  if  actio  non  oritur 
Jacto  Jcederali  were  true,  and  if  this  were  an  act  of  that  kind,  the 
question  would  arise  how  far  they  have  pleaded  themselves  into  that 
situation. 

I  could  have  wished,  certainly,  that  by  some  means,  either  true  or 
false,  (for  as  they  are  a  corporation,  and  speak  without  swearing,  I 
suppose  they  would  hardly  think  of  confining  themselves  to  truth,)  that 
they  had  been  able  to  state  expressly,  the  peculiar  situation  on  which  a 
question  mieht  arise,  of  the  sort  I  have  now  stated,  (and  without  stating 
which,  it  is  impossible  it  should  arise ;)  for  if  the  East  India  Company  has 
contracted  with  any  other  view  than  that,  so  as  not  to  brin^  the  shade 
of  analogy  over  the  contract,  and  to  bring  it  within  the  principles  which 
are  supposed  to  govern  them  (to  say  nothing  of  the  question,  how  far 
they  would  be  considered  to  govern  them),  if  they  have  not  brought 
themselves  within  that,  it  will  be  impossible  for  me  to  supplv  the  defect, 
and  to  treat  the  subject  as  if  it  had  been  brought  within  the  only 
predicament,  upon  wnich  one  iota  of  the  argument  J  have  heard  will 


803 


"* 


1791. 


Nabob  of 

Arcot 

agnintt 

The  Eavt  India 

Company.  ' 


The  case,  then,  upon  the  question  I  have  stated  as  between  sove- 
reigns.—  There  are  many  palatine  jurisdictions,  which  are,  as  to  all 
subordinate  relations,  and  perhaps  as  to  making  peace  and  war,  like 
kingdoms.  If  an  action  had  been  brought,  on  Jbedera^  against  such 
palatines,  would  or  would  not,  the  courts  have  repelled  it,  even  though 
It  had  been  grounded  on  the  rights  of  war  ?  Now  I  thmk,  upon  tliat,  it 
is  a  very  material  line  of  argument  to  consider,  qud  ratione  all  the  courts 
of  this  country  enter  upon  questions  depending  on  suchjbedera*  In  the 
first  place,  I  do  not  take  it  to  be  true,  as  Mr.  Attorney  has  argued  it, 
that  It  is  by  the  consent  of  nations :  I  jcnow  it  is  an  opinion  that  has 
been  treated  very  elaborately  that  there  is  an  implied  consent  of  nations, 
which  binds  nations  to  the  decisions  of  the^rum  of  each,  where  questions 
that  arise  upon  treaties,  or  upon  the  law  of  nations,  are  deciaed  in  a 
court  of  admiralty.  It  seems  strange  to  say,  that  this  is  the  implication 
of  our  court,  which  is  a  court  that  arises  by  commission  under  the  Great 
Seal,  [*]  and  where  the  terms  of  the  commission  point  very  much  to  the 
colouring  such  a  conclusion,  as  that  from  whence  there  originates  a  fair 
ffround  of  argument,  that  it  was  true,  if  it  were,  otherwise,  founded  in 
fact.  But  in  the  first  place,  I  take  it  to  be  clear  that  by  the  law  of 
nations,  in  any  one  9f  the  municipal  fora  (whether  it  be  the  court  of 

Admiralty, 
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Admiralty,  or  the  court  of  Prize,  inatituted  by  special  eonmiflilottv  lAr 
by  the  ordinary  dbtribution  of  power)  it  is  a  just -cause  ^- war,  if  dieir 
decisions  are  not  adhered  to  by  the  other  side,  and  that  a  neotral  State 
cannot  be  bound,  if  it  can  state  as  its  grierance,  unjust  decisioiia  there.  (7) 
In  the  next  place,  it  is  true  that  idea  is  confirmed  by  act  of  pa^iameiitt 
that  the  questions  arise  here  before  our  Prize  courts,  under  recitals  of 
all  the  acts,  which  constitute  prize  courts,  from  the  time  of  Queen  Am^ 
downward :  the  same  jurisdiction  is  executed  in  Scodand^  under  a>i00Bit 
of  another  description ;  and  a  question  having  arisen^  hov  'te-.-tlNM 
prizes  were  controllable  by  the  acts  of  parliament  regulating  priftea  h^re, 
It  was  found  necessary  to  make  another  act  which,  without  chaagii^the 
form  of  the  jurisdiction,  made  prizes  determinable  there,  fust  aatheyjut 
here,  but,  in  the  nature  of  the  suit,  they  begin  the  complaint  there^  jait 
as  they  do  here  (it  is  saved  by  the  statute  of  Union  eo  nwmne)  and  JvH 
as  the^  do  in  others ;  yet  undoubtedly  the  terms  o^  treaties  govern  ^de 
jurisdictions  in  the  same  manner ;  and  if  the  action  is  brought  at  common 
law,  tlie  terms  of  treaties  will  bind  the  decision,  for  the  question,  wlMta 
the  action  is  to  be  brought,  does  not  depend  upon  whether  it  is  betwasli 
natives  and  foreigneA,  or  grown  out  of  foederal  engagements,  but  where 
they  arise :  if  at  land,  they  must  be  determined  at  common  law,  and 
GOiud  not  be  entertained  by  the  Admiralty,  for  (though  doubts  have 
been  entertained  of  it)  according  to  my  ideas,  the  statutes  of  prise  dD 
not  extend  the  admiralty  jurisdiction  beyond  its  natural  extent ;  vaA^  if 
they  can  be  carried  beyond  it,  (as  was  Uie  opinion  of  a  great  lawyw^) 
that  does  not  impeach  my  argument. 

Therefore,  its  being  a  treaty  between  nations,  will  not  be  conclusiftf, 
but  this  may  possibly  be  distinguished,  because  it  may  be  contended, 
that  where  the  subjects  of  a  neutral  prince  bring  their  amt  inliie 
Admiralty  Court,  though  the  decision  is  to  be  regulated  by  the  staite  of 
relation  between  the  two  countries,  as  its  governing  principle,  yet  ihe 
foundation  of  the  [*j  action  is  the  right  of  the  individual;  and  tt-^ 
not  therefore  come  fully  up  to  a  determination,  between  two  sovereignly 
upon  a  fcedus  respecting  their  mutual  sovereignty,  nor  up  to  the  pmat, 
whether  the  Company  not  being  a  sovereign,  but  haying  only  private 
property,  will  be  in  the  same  situation.  But  before  I  think  myself 
obliged  to  eo  largely  into  such  a  point,  and  upon  which  I  abookd 
probably  wish  to  hear  argument  confined  to  it ;  and  though  the  antb^ 
rities  of  Vatell  and  Grotms,  and  other  text  books,  might  not  Jifford  i^tqf 
apt  inferences,  they  might  go  some  way  towards  affording  general  prin^ 
ciples,  upon  which  the  &cision  might  ultimately  prevail. 

Now,  to  say,  here,  will  you  enjoin  ?  will  you  decree  spedfic  perfbrii' 
ance  ?  is  by  no  means  a  conclusive  argument :  [  dislike  the^  argumeati 
because  it  stands  clear  of  the  fundamental  principle  upon  which  tiM 
question  is  to  be  decided;  an  argument  which  tends  only  to  incos- 
venience  cannot  be  admitted  to  any  great  extent,  and  in  the  absence  ^ 
all  fundamental  principles.  In  the  next  place  it  goes  accordii^  to  die 
principle,  I  am  now  stating,  ex  talijacto,  actio  non  oritur  j  whira  I  con- 
sider to  be  the  true  state  of  the  question :  I  do  not  know  whether  it  geei 
very  naturally,  not  to  the  abridgment  of  the  general  proposition,  but  the 
preventing  the  application  of  it ;  for  it  is  one  thing,  to  say  you  shsll 
execute  specifically,  and  another  to  say,  you  shall  pay  a  debt  actoaHf 
contracted. 

It  occurred  to  me,  whether,  if  the  East  India  Company  had  stated  aa 
account  under  the  agreement  in  1781,  and  reciting  they  had  received  lo 
many  lacks  of  pagodas  from  the  revenue,  that  they  had  debited  him  so 
many  lacks,  upon  which  remained  a  balsuice  of  so  many  pagodas,  with 


0 

(7)  See  the  report^  1  Yes.  jun.  99U 
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It  saying  they  would  promise  to  pay  it ;  and  if  the  Nabob  were 
an  action  in  the  court  of  King's  Bench,  or  any  other  court  of 
lea  could  be  invented  to  bar  that  action ;  whether  had  it  been 
!ver  so  well,  it  would  have  applied  to  tliat  subject ;  and,  more 
riy,  how  a  plea  worded  as  this  is,  would  apply.  ^ 

eed  then  to  consider,  whether  the  plea,  as  it  here  stands,  has 
It  to  that  point,  that  this  was  a  convention  between  [♦]  t-.vo  per- 
ng  as  sovereigns,  quasi  sovereigns,  respecting  the  public  interest 
ted  by  thera. 

er  to  do  so,  they  have  pleaded  thus :  — 

have  stated,  that  by  divers  charters,  deeds,  and  statutes  con- 
hem,  they  have,  among  other  tilings,  the  sole  right  of  trading  to 

Indies^  they  are  licensed  to  send  ships  of  war  there,  or  send 
imm  unit  ion  to  their  factories  for  their  security  and  defence,  to 
H>mmanders  and, officers  over  them,  to  continue  (which  is  the 

part  of  the  plea)  or  make  peace  or  war  with  any  |)rince  or 
lat  arc  not  Christians,  within  the  precinct  of  their  trade,  in  all 
i  beyond  the  Cape  of  Good  Hope^  and  this  Nabob,  they  have 

be  a  sovereign  prince,  and  an  infidel,  in  the  Carnaticy  within 
incts  of  their  trade. 

r  they  have  gone,  in  stating  his  right,  and  their  capacity  of 
«rar ;  this  they  have  done  with  the  view,  that,  from  the  power  of 
>r  continuing  war,  without  any  express  grant,  it  will  be  mferred, 
crown  has  granted  a  right  to  make  foederal  engagements  and 

this  they  have  not  stated,  but  have  left  it  to  be  inferred  from 
;r  of  making  war  or  peace. 

lid  have  been  material  perhaps  to  tliis  point  of  argument  to  have 
this,  because  it  will  be  an  important  consideration  how  far  tliose 
engagements  made  in  India  will  bind  the  country. 
»08e  it  is  clear  that,  especially  with  the  concurrence  of  an  act  of 
nt,  where  a  power  is  given  them  by  the  Public,  to  make  peace 

the  effect  of  a  peace  or  war  made  by  them,  will  constitute  the 
peace  and  war  between  the  sovereign  of  this  country,  and  the 
n  prince,  with  whom  it  is  made. 

act  had  provided  to  enable  them  to  make  treaties,  the  same 
it  would  probably  have  concluded,  that  the  power  of  the  country 
e  bound  by  such  treaties ;  unless  the  custom  of  nations  would 
them,  as  effectually  as  it  does  to  persons  [*]  having  full  powers, 
vere  to  be  determined  upon  letters  or  figures  only,  the  parties 
f  bound  by  the  signature  of  their  plenipotentiaries^  but  till 
on,  it  is  not  understood  to  be  a  plenary  obligation;  and  there- 
a  treaty  with  a  plenipotentiary,  ratification  is  one  of  the  terms 
ed  for ;  unless  therefore  the  custom  of  nations  would  apply  to  a 
power  given  in  this  way  by  charter,  if  they  have  power  to  treat 
sovereign  princes,  infidels,  within  the  compass  of  their  trade, 
ntractif  would,  as  fccderal  engagements,  have  bound  the  nation ; 

seems  not  to  be  expressly  granted  to  them,  but  left  to  me  to 
m  their  being  enabled  to  make  peace  or  war. 

they  have  qualified  themselves  in  that  manner,  they  say, 
y,  that  all  the  agreements  and  transactions  in  the  bill,  were 

virtue  of  the  powers  before  mentioned.  I  imagine,  if  it  had 
pon  that,  the  powers  and  licence  being  of  sole  trading,  it  would 
ult  to  insist,  that  was  not  the  power  under  .which  they  attempted 

they  have  stated,  that  they  were  done  by  virtue  of  their  powers, 

>ceed  to  the  only  material  words  of  the  plea,  and  these  are,  that 

respectively  relate  to  matters  transacted  between  them,  in  regard 

e  and  war,  and  the  security  and  defence  of  their  reqpectire 

III.  Q  territorial 
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1791.        territorial  possessions,  without  saying  what  was  done  for  one  occasion, 
V  .^  y  .1  "^     and  what  for  the  other,  but  leaving  it  as  eoually  justified,  whether  it 

Nabob  of  was  done  on  account  of  peace  or  war,  or  for  tne  mutual  security  of  their 
AnroT  possessions.  Now  I  have  not  heard  it  argued  that  these  words  do  not 
agnuist       g^and  distinctively,  and  that  the  reliance  of  the  plea  is  not  as  much  upon 

ConipanyT'^  the  last,  as  upon  tlie  first,  nor  that,  if  it  had  been  confined  to  the  first 
branch,  that  from  the  authority  of  making  peace  or  war,  they  would  have 
a  right  to  consider  themselves  as  treating  foederatively,  where  the  subject 
matter  of  tlie  treaty  was  the  security  of  their  territorial  possessions; 
which,  being  unqualified,  may  relate  to  a  great  many  other  dangers 
than  those  arising  from  infidel  princes  living  within  the  precincts  of  Uicir 
trade. 

But  to  keep  clear  of  this,  and  suppose  it  confined  to  transactions  that 
relate  to  peace  and  war,  is  it  possible  to  contend  that  that  general  phrase 
is  sufficient  to  bring  it  up  to  the  point,  that  it  is  a  foederal  engagement, 

r  *309  ]  formed  by  a  sovereign,  concerning  [•]  the  public  interests  of  tlie 
sovereignty  ?  Will  the  sum  of  the  words  extend  to  that  ?  If  it  would 
not  do  so  between  sovereigns,  much  less  between  those  who  have  a 
limited  charter,  approaching  to  sovereignty  in  no  respect,  but  armed  with 
peculiar  powers  for  their  own  interest. 

In  the  first  part  of  this  plea,  where  they  offer  to  prove,  that  they  stand 
in  a  situation  essential  to  their  plea,  they  say,  by  charter  and  acts  of 
parliament,  they  have  certain  powers,  can  this  be  the  manner  of  plead- 
ing in  a  court  of  justice  ?  must  they  not  show  guo  modo  ?  must  they  not 
state  the  powers  given  them  by  the  charters  ?  But  the  Attorney  says, 
that  they  are  confirmed  by  the  act  of  parliament.  The  act  in  its  nature 
is  a  private  act,  and  therefore  would  be  pleaded,  but  I  take  it  for  granted 
there  is  a  clause  at  the  end,  that  it  shall  be  a  public  act.  Does  it  follow 
that  I  am  to  take  notice  of  a  power  given  by  charter,  and  confirmed  by 
act  of  parliament,  as  if  it  was  a  general  law  of  the  realm  ?  I  should  be 
glad  to  hear  any  case  that  would  bind  me  in  that  manner.  Therefore  I 
take  the  plea  to  be  in  that  respect  informal. 

But  the  gentlemen,  in  drawing  the  plea,  have  not  adverted  to  the 
most  material  consideration,  for  every  plea  must  tender  issuable  matter, 
the  truth  or  falsehood  of  which  may  be  rtplied  to  or  put  in  issue  ;  if  it 
is  to  be  decided  now,  here  nothing  is  tendered  upon  which  issue  can  be 
taken,  and  there  is  no  case  of  a  plea  of  this  sort,  where  general 
propositions  are  tendered  by  way  of  plea,  in  order  for  issue  to  be  takea 
upon  them. 

It  therefore  seems  to  mc,  that  the  plea  is  bad  in  every  view.  There 
is  not  sufficient  alleged  to  bring  them  into  the  situation  to  which  the 
argument  would  apply,  and  I  cannot  say,  if  they  were  brought  into  that 
situation,  (which  I  wish  they  were,  because  I  tliink  it  an  important  point 
to  be  considered,)  Tshould,  therefore,  lean  to  any  application,  to 
endeavour  to  do  it ;  for  I  cannot  take  notice  of  what  one  privately  may 
think,  that  the  Nabob  knows  no  more  of  this,  than,  of  what  is  passing 
at  Vienna,  I  must  consider  this  as  the  suit  of  the  Nabob  ;  and,  con- 
sidering it  as  such,  it  would  be  difficult  to  sever  the  convenient  from  the 

r  *310  1  inconvenient;  probably,  a  number  of  inconveniences  [*]  may  arise f 
let  them  be  what  they  will,  pronouncing  on  this  record,  it  is  impossible 
to  allow  this  plea,  therefore  it  must  be  Over-ruled. 

On  the  30th  of  the  present  month,  Mr.  Attorney  General  (on  the 
part  of  the  Company)  moved  for  leave  to  amend  the  plea,  or  to  plead 
anew,  on  account  of  the  novelty  and  importance  of  the  case  ;  but  Lord 
Chancellor  refused  the  motion.  (8) 

(8)  This  was  because  the  plea  had  been  amended  before.  See  the  Rep.  1  Vcs.  jun. 
37i?.  margin,  &c. 
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Mac  Adam  [s]  against  Logan. 

(Reg.  Lib,  1790.  B.  fol.  5H.)  UncoltCsInn 

i£aU,22dJuly, 

BY  settlement,  subsequent  to  the  marriage  between  Gilbert  and  Sarah  Power  to  the 
APAdam,  3000/.  part  of  the  wife's  fortune,  were  vested  in  trustees,  f'^'^®^  , 
he  defendants,  Lgoan  and  Devai/nes,    the  interest  thereof  to  be  paid  to  ,^^*^^ 
iie  husband  for  life,  after  his  decease*  to  the  wife  for  life,  if  she  should  j>o*jnt  among 
survive,   and  after  the  decease  of  the   survivor,   to  divide  the  same  children,  not 
imongst  such  child  or  children  of  the  marriage,  and  in  such  shares  and  ^ell  executed 
iroportions  as  the  survivor  of  them  the  husband  and  wife,  should  by  ^y  *  ^9^  ^^ 
lilting,  under  hand  and  seal  appoint,  and  in  default  of  appointment,  wjj^pg  I  .^  I, 
imong  all  the  children  equally.  (3)  required  by  ih« 

The  husband  and  wife  during  tlieir  Joint  lives t  and  having  then  five  power,  tnap-' 
children,  the  defendant  Christopher  KUby  M'Adam  their  eldest  son,   pointment 
:he  three  plaintiffs,  and  a  son  smce  deceased,  by  deed  poll,  signed  by  a™ong  children 
iiem,  but  not  sealed,  appointed  the  3000/.  after  the  decease  of  the  sur-  bad.^"f  jj^to* 
river,  to  be  equally  divided  among  their  four  younger  children,  omitting  supplying  tlio 
iie  defendant  Christopher,  their  eldest  son.  wantofdueexe* 

Sarah  M'Adam  died  in  the  life-time  of  her  husband  Gilbert  who  was  cution  of  such 
lince  dead.  «  ^'"^r''  ^" 

And  the  trustees,  having  some  doubts  concerning  the  validity  of  the  ^?^^,  (2)}^ 
leed  executing  the  power,  the  present  bill  was  filed  by  the  surviving 
tppointees   under  the  deed,    against  the   trustees  and   their  brother 
Christopher  Kilby  M^Adam,  praying  that  the  deed  poll  might  be  declared 
o  be  a  good  execution  of  the  power,  and  that  the  trustees  might  pay 

0  them  the  3000/. 
[*]  Christopher  Kilbt/ M*Adam  by  his  answer  insisted,  that  the  deed-poll       [  ♦SI  1  ] 

vas  not  a  good  execution  of  the  power,  inasmuch  as  the  power  could 
lot  be  executed  by  the  husband  and  wife  during  their  joint  lives,  but  - 
he  execution  thereof  ought  to  have  awaited  the  death  of  one  of  them, 
md  to  have  been  made  by  the  survivor,  and  also  inasmuch  as  it  ought  to 
lave  been  by  a  deed  sealed  as  well  as  signed. 

Mr*  Mansfield  and  Mr.  Hood,  insisted,  for  the  plaintiffs,  that  this 
ras  a  good  execution  of  the  power,  that  being  by  both,  it  was  executed 
ly  the  survivor,  and  that  the  sealing  was  such  a  formality  as  the  Court 
vould  supply,  this  being  a  power  coupled  with  an  interest.  Smith  v. 
4shton,  Eq.  Ca.  Abr.  345.  They  observed,  that  it  did  not  appear  but 
he  defendant  Christopher  was  otherwise  provided  for. 

Lord  Chancellor, —  without  hearing  the  other  side,  said,  he  thought 
lie  appointment,  by  the  husband  and  wife,  during  their  joint  lives,  was 
lot  a  good  appointment  under  this  power ;  and  that  it  was  indifferent 
rhether  Christopher  was  or  was  not  otherwise  provided  for. 

Upon  the  other  point  his  Lordship  seemed  to  think,  that  the  want  of 

1  seal  could  not  be  supplied  between  persons  having  equal  equities, 
hough  it  may  against  an  heir  at  law  (4<)  or  remainder-man ;  but,  being 
ill  children,  it  is  like  a  naked  power  (5) :  but  he  decided  it  upon  the 
brmer  point. 

(1)  Vide  Busheil  v.  Busftell,  I  Scho.  &  Lefroy,  96.,  where  Lord  Redetdale  C.  referred 
0  tbui  case. 

(2j  ViiU  Sugden  on  Powers,  351.,  and  the  Editor *s  notes  on  Chajtman  v.  Gibson, 
niea,  229.  et  $eq.  as  to  supplying  surrenders  of  copyholds. 

(5)  If  there  should  be  no  children,  ^c,  then  there  v.if  to  be  a  trutl/or  the  survivor  of  the 
uiband  and  wife,  his,  or  her,  eteciUors  or  administrators*    R.  L. 

(4)  Vide  Smi(h  t.  Ashton,  I  Di.  Ca.  263,   Scd  Qu.  soms  of  the  reasons  given,  ibid.  264, 

(5)  Vide  note  (2)  nntea, 

Q  2 
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Hunt  against  Hort. 
{^.ffi!.^?!  (Reg.  Lib.  1790.  A.  fol.  524.) 

Hall,  23d  July.  °  ' 

Gift  by  wUl  TiJ^RS.  Hetvit,  by  her  will,  gave  her  houses  in  town,  and  at  Rkhmond, 
pictures  to  iTi  ^^  ^ler  dear  niece  dame  Margaret  Hart,  and  Richard  Baker,  her 
absolutely Toid,  attorney,  in  trust  to  sell  the  same;  she  then  gave  certain  pictures 
nnd  shall  not  specificidly,  and  the  will  proceeded  '<  my  other  puztures  to  become  the 
^  to  the  property  of  Lady  (leaving  a  blank  afler  Lady),  my  linen  and 

M««t«r.  ^         cloaths  of  all  kinds,  except  laces,  I  give,  with  20/.  to Scotf'  (her 

b*  wSol  evi-  servant)  and  made  [*]  her  niece  Harriot  Hunt  her  residuary  legatee, 
deiioft!(l)  '  whom  she  recommended  to  tlie  care  of  Lady  Hort,  and  Lady '//or*  and 
Bcmieitofall     Richard  Baker,  executors. 

mydbatlis  And        ^^^  ^*^^  ^^  ^^^^  ^^^  an  account,  Sfc.  and  two  questions  were  raised, 
linen  wbatso-»  1st,  Whether  the  defendant  Lady  Hort  was  entitled  to  the  pictures/* 

«««r;iia«w&  .         2dly,  What  linen  Mrs.  Scott  wvls  entitled  to,  she  claiming  tlie  taile 
bodyUama^.  and  household  linen  under  the  bequest  ? 
[    Six  J  i^r.  Mam£eld  and  Mr.  Short,  for  the  plaintiff,  contended,  that  though 

it  was  probable  Lady  Hort  was  intended  to  take  the  pictures,  yet  her 
name  being  omitted,  could  not  be  supplied  by  parol  evidence;  for 
though  parol  evidence  had  bceh  received,  where  a  person  was  named 
by  a  wron^  name,  yet  there  was  no  case  where  a  blank  had  been  supplied, 
Ba^lis  and  Church  v.  The  Attorney  General,  2  Atk.  2S9,  and  that  as  to 
the  bequest  to  Mrs.  Scott,  the  word  '*  linen"  being  connected  with 
*<  cloaths,"  only  body  linen,  not  table,  or  bed  linen  could  pass. 

Mr.  Steele  for  Lady  Hort,  contended,  that  on  the  face  of  the  will, 
Lady  Hort  was  entitled  ;  that  in  the  opening  of  the  will  she  has  given 
every  thing  to  dame  Margaret  Hort  and  Ricliard  Baker  in  trust,  then 
having  given  four  pictures,  specifically,  she  directs  the  others  to  become 
the  property  of  Lady  ;  theie  cannot  be  a  doubt,  she  meant  Lady 

Hort,  who  is  the  only  person  of  title  mentioned  in  the  \vi\\.  She, 
afterwards,  calls  her  Lady  Hort,  in  the  appointment  of  executors.  At 
least,  Lady  Hort  is  entitled  to  a  reference  to  the  Master,  to  enquire 
who  was  mtended,  and  parol  evidence  of  the  testatrix's  intention  will 
be  admissible.  In  Masters  v.  Masters,  iWms.  421.  Mrs,  Mastership 
left  a  legacy  to  Mrs.  Sawyer,  when  there  was  no  such  person  known  to 
her,  but  it  was  alleged  she  meant  one  Mrs.  Sxvopper,  it  was  referred  to 
the  Master  to  enquire  whether  Mrs.  Stoopper  was  intended,  and  if  the 
Master  should  find  she  was,  she  was  to  receive  her  legacy. 

Mr,  Mitford,  for  the  defendant — Scott,    contended,    that  she  was 
[  ♦SIS  ]      entitled  to  all  the  linen  of  every  kind ;  that  if  it  had  been  [♦]  meant 
to  confine  it  to  body  linen,  the  word  Hnen  was  superfluous,  as  that  would 
have  passed  by  the  word  cloaths. 

Lord  Chancellor,  as  to  this  point,  it  was  clear  that  connecting  the 
word  linen  with  cloaths,  showed  what  was  the  intention. 

As  to  the  former  point,  his  Lordship  had  more  doubt  whether  the 
first  gifl  of  the  whole  being  to  Lady  Hort  in  trust,  and  then  part  of  the 
pictures  being  taken  out,  and  the  remainder  to  become  the  propertt/ 

of (in  opposition  to  a  trust)  he  could  not  supply  Lady  Hart's  name, 

even  without  referring  it  to  the  Master ;  but,  upon  consideration  he  said? 
he  could  not  supply  a  blank  by  parol  evidence ;  and  that  where  there  is 

0 )  Sec  also  Bat/lis  v,  Attorney- General,  2  Atk.  259.,  and  1  Roper  on  Leg.  T44.  ic 
It  is  diflTerent  where  a  testator  either  omits  a  Christian -name,  or  fAseits  b  wrong  <iMi  ^ 
uses  a  mere  initial  letter,  et  p'milia,  if  the  indimdval  intended  is  e^arr  w  in  Pnetr*  Fti^^* 
4  Ves.  680.,  and  Stockdole  v.  Buskhy,  19  Ves.  381.,  and  Coop.  Ca.  Ch.  229.  Jtbbot  t. 
Massie,  3  Ves.  148.  &c.  &c. 

onlv 
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only  a  title  given  it  Lb  the  same  as  if  it  was  a  total  blank ;  that  by  a  blank         jygt. 
added  to  a  general  legacy,  no  person  is  referred  to,  and,  therefore,  he 
thouglit  it  would  be  too  much  to  give  it,  thus,  to  Lady  HorL  (2) 

(2)  The  declaration  of  tlic  Court  upon  this  point  was,  **  that  the  devise  of  the  rest  of 
**  her  pictures  to  a  lady  not  named  in  her  wUl,  it  void  for  uiicertaitUy  i  and  thai  the  tafos 
**  constitute  a  part  of  the  general  residue  <fthe  said  testatrices  estate***     R.  L.  ; 


Hunt 

against 
JIoi^T. 
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Hankey  and  Other.-,  against  Vernon  and  Others.  (1) 

(No  Entry.)  Unwind  In^\ 

^T^HE  bill  stated  that  the  plaintiffs  were  bankers,  and  that  Elizabeth   MftAew  re- 
^'    Tyler  employed  them  as  such,  in  the  way  that  merchants  and  others  *^*'^  "***  P*'^ 
usually  employ  bankers,  and  being  threatened  with  an  indictment  for  ][^^t^f » 
p€^jury,  quitted  her  house  on  Tower-hill^  on  the  2d  or  3d  Afflv,  1785,   bankrupt,  after 
aod  went  abroad  to  France;  that  she  afterwards  returned,  and  carried  notice  of  an 
on  business  as  before,  till  the  beginning  of  Febrnari/y  1786,  and  con-  act  of  bank- 
tinued  to  make  use  of  the  plaintiffs  banking-house,  they  knowing  the  ™P*^y »  *!^ jj® 
reason  of  her  absence,  and  not  suspecting  tiiat  her  going  away  could  be  ^JJ^^^^e  use 
deemed  an  act  of  bankruptcy;  and  between  the  18th  May,  1785,  and  of tlie estate, 
March,  1786,  she  paid  into  plaintiff's  shop  9616/.  8.v.  9(/.  and  during  and  they  can- 
the  same  time,  plaintiffs  {)aid  ni  discharge  of  her  drafts,  and  otherwise  not  set  off 
on  account  of  her  and  her  estate,  9679/.  5s.  ^d.  which  left  a  balance  in  i^e  payments 
fcvour  of  plaintiffs  of  62/.  16s.  Id.  JJlow^d  to 

The  defendant  Vernon^  about  the  9th  March,  1786,  sued  out  a  com-  come  in  as 
mission  of  bankruptcy  against  Elizabeth  Tyler,  and  she  was  found  a  creditors,  and 
bankrupt,  upon  proof  of  an  act  of  bankruptcy  [*]  committed  by  her ;  to  claim  di- 
and  the  defendants  and  plaintiff  IViomas  Hankey,  were  chosen  assignees,  vidend  on  debts 

The  defendants  afterwartls  brought  an  action  again  the  plaintiffs,  (the  ^,c  owine 
plaintiff,  Thomas,  waving  the  objection  of  his  being  an  assignee)  for  the  before  Uiq 
sum  of  9616/.  8^.9^.  paid  by  Elizabeth  Tyler  into  the  hands  of  the  actofbank- 
plaintifi^  after  her  return  from  abroad ;  and  the  plaintiffs  pleaded  the  ruptcy.  (l) 
general  issue,  and  gave  a  notice  of  set  off.     The  action  came  on  to  be       f  *314  } 
tried  at  the  sittings  after  Trinity  term,  1787,  and  the  defendants  giving 
evidence  of  some  of  the  creditors  of  Elizabeth  Tyler,  having,  m  her 
absence,  in  1785,  called  for  payment  of  some  bills ;  and  that  she  had,  soon 
afler  her  return,  given  a  security  to  Messrs.  T'hackcray  and  Hanson, 
(who  in  her  absence  had  sued  out  a  commission  of  bankruptcy  against 
her,  but  had  suffered  the  same  to  be  superseded,)  for  a  debt,  owing  from 
her  to  them ;  and  insisting,  that  in  point  of  law,  all  the  money  which  had 
been  received  by  plaintiffs  for  said  Elizabeth  Tyler,  after  her  return,  was 
to  be  considered  as  received  for  the  use  of  her  assignees ;  and  that  the 
defendants  were  not,  at  law,  entitled  to  be  allowed,  by  way  of  set  off, 
their  payments,  made  by  them  in  the  course  of  their  busmess  as  bankers ; 
the  jury  found  a  verdict  agaim^t  the  plaintiffs  for  16,930/.  (being  the 
amount  of  all  ^he  money  received  by  plaintiffs  after  Elizabeth  Tyle/s 
return,  and  in  which  the  sum  of  9616^.  8^.  9d.  was  included.)     This 
verdict  having  been  taken,  by  mistake,  for  too  large  a  sum,  was  reduced. 
to  14,865/.  19s.  5d.,  for  which  sum,  with  the  costs,  amounting  to  15,087/. 
judgment  was  entered  up,  and  the  plaintiffs  afterwards  satisfied  that 
judgmenty  without  prejudice  to  any  right  which  they  might  have,  in 

f  1)   See  this  case  at  law,  <J  T.  11.  1 15.,  and  aftcrw«rds  upon  the  plaintiff's  obtaining 
m  mjimctioD  in  this  Court,  from  the  M.  R.  (in  1788,}  2  Coju  VJ. 
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equity,  to  a  satisfaction  out  of  the  bankrupt's  estate*  in  respect  of  such 
parts  of  the  sura  of  9679/.  5s.  4flf.  to  which  they  were  entitled  to  a  satis- 
faction ;  and  the  defendants  aflerwards  made  a  satisfactioa  to  the  plain- 
tiffs, as  to  some  part  of  that  sum. 

Amongst  the  sums  amounting  to  9679/.  5s.  \d.  on  account  of  Eliza- 
heth  Tylevy  paid  by  plaintiffs  after  2d  May,  1785,  and  before  the  issumg 
the  commission  of  bankruptcy,  were  several  sums  paid  to  persons  to 
whom  Elizabeth  Tyler  was  indebted  before  the  2d  May,  1785,  and  which 
debts  the  respective  creditors  would  have  been  entitled  to  prove  under 
a  commission  of  [♦]  bankruptcy;  if  one  had  been  issued  in  consequence 
of  her  going  to  France  ;  or  to  have  proved  the  same  under  the  commis- 
'  sion  of  9th  March,  1786,  in  case  such  debts  had  not  been  paid,  particu- 
larly debts  amounting  to  2844/.  Ss.  Sd.  and  dividends  having  been  made 
to  the  amount  of  7*.  6d.  in  the  pound,  the  plaintiff  applied  to  the  defend- 
ants to  be  permitted  to  stand  in  the  place  of  the  creditors  so  paid,  and 
to  be  paid  a  dividend  thereupon,  rateably  with  the  other  creditors :  which 
being  refused,  the  present  bill  was  filed  for  that  purpose. 

The  facts  were  admitted  by  the  answers  of  tiie  defendants,  but  the 


equity  of  the  case  was  denied,  by  reason  the  payments  were  made  by 

notice  of  Mrs-  Tyler's  having  committed  an  act  of 
bankruptcy. 


the  plaintiffs  after 


Mr.  Hardinge,  Mr.  Graham^  and  Mr,  HoUist,  admitted  that  the  plain- 
tiffs had  notice  of  the  act  of  bankruptcy  at  the  time  they  made  the 
payments,  and  that  they  had  paid  the  money  in  their  own  wrong ;  but 
contended  that  they  had,  nevertheless,  an  equity  to  stand  in  the  place  of 
those  creditors  who  were  rightfully  paid.  If  the  plaintiffs  had  paid  the 
creditors  with  their  own  money,  they  would  have  bad  a  right  to  be  paid 
the  distributive  share  that  the  creditors  themselves  could  have  claimed, 
why  should  they  not  now  be  permitted  to  stand  in  their  place?  whidi 
is  all  that  is  prayed  by  this  bill.  It  may  be  compared  to  those  cases 
where  a  fund  having  been  applied  which  is  not  liable,  and  there  is  a  fund 
liable  to  the  payment,  restitution  shall  be  made,  by  the  liable  fund,  for 
the  money  paid. 

But,  Lord  Chancellor,  (without  hearing  the  other  side)  (2)  said  that 

though  this  was  a  hard  case,  there  was  no  such  equity,  the  plaintiffii 

having  notice  of  the  act  of  bankruptcy,  and 

Dismissed  the  bOl. 

(2)  **  The  Lard  Chancellor  asked  Uie  counsel  for  the  pUiDtiffii  whether  the  plaiotifll 
•<  might  not  maintain  an  action  for  this  money,  which  they  had  so  paid  since  the  bank- 
•*  ruptcy,  as  being  a  debt  become  due  since  the  bankruptcy  ?  The  plaintifla'  counsel  ad- 
"  mitting  they  might  do  so,  could  not  maintain  their  argument.**  From  Mr,  BeU*«A/& 
note. 


t ♦316  ] 


[*J  HoARE  against  Barnes. 
(No  Entry.) 


"O  Y  settlement,  29th  June,  1767,  previous  to  the  marriage  of  Georffi 
^^  Hoare  with  Amy  Devodney,  father  and  mother  to  the  plaintiff,  to  the 
intent  that  1000/.  part  of  her  fortune,  might  be  secured  upon  the  trusts 


Z,incoln*s  Inn 
HaU,  27th  July. 

By  marriage 

settlement 

1000/.  was  to 

be  laid  out,  to 

the  use  of  the  wife  for  life,  with  remainder,  in  case  bhc  should  survive,  to  her;  and  if  the  husAiand  ahcold 

survive,  then  to  such  uses  as  the  wife  should  appoint ;  in  default  of  appointment,  to  such  person  as  the 

same  would  have  gone  unto  by  the  statute  of  distribution,  in  case  the  wife  had  died  unmarried.     She  di« 

without  appointment,  leaving  a  daughter.     The  father  gave  to  tiie  daughter  a  real  estate  in  fcc»  In  p«r- 

formance  of  the  covenant.     TI)is  is  a  case  of  election)  but  tlie  daughter,  electing  to  take  under  the  will, 

takes  the  pcnM>nalty  as  next  of  kin. 

therein 
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expressed,  the  said  George  Hoare  did  thereby  covenant,  promise^ 
ee,  with  Charles  Devodney^t  the  father  of  the  intended  wife,  that 

sum  of  1000/.  should,  as  soon  as  conveniently  might  be  afler 
riage,  placed  out  at  interest,  on  good  securities,  or  be  laid  out 
,  in  trust  that  the  said  George  Hoare  should  receive  the  interest 
fits  for  life ;  and  in  case  Ayni/  Devydney  should  survive  her  in- 
fiusband,  in  trust,  that  Charles  Detodney  should  pay  the  said  sum 
I.  with  the  interest  from  the  death  of  George  Hoarcy  to  the  said 
Twdncy^  and  if  the  same  should  be  laid  out  in  land,  should  convey 
I  to  her ;  and  if  George  Hoare  should  survive  his  intendeil  wife, 
irles  Deivd?iey  and  tlie  executors  of  George  Hoare  should  pay 

1000/.  or  convey  the  lands  to  be  purchased  therewith,  unto  such 
)r  persons,  and  in  such  manner  as  Amy  Dewdney  should,  not- 
iding  her  intended  coverture,  appoint,  by  her  last  will  and  testa- 
r  any  other  writing ;  and  in  default  of  such  appointment,  then, 
jrlcs  Dir.vdney,  and  the  executors  of  George  Hoare  should  pay 

1000/.  to  such  person  or  persons,  as  the  same  would  have  gone, 
jn  payable  linto,  by  the  statute  of  distributions  of  intestates* 
in  case  the  said  Afny  Dexvd?icy  had  died  sole  and  uimiarried ;  or 
me  should  be  laid  out  in  lands,  then  the  same  to  be  to  the  use  of 

Amy  Dexvdney,  her  heirs  and  assigns  for  ever,  and  to  be  con- 
ccordingly. 

narriage  took  effect,  and  George  Hoare  received  a  much  larger 
n  1000/.  which  he  applied  to  his  own  use,  and  did  not  lay  out 

1000/.  or  any  part  thereof,  upon  any  securities,  or  in  the  pur- 
*  lands.     Charles  Dewdney  the  father  of  Amy ,  died  in  1771,  and 

Ajnyj  the  wife  of  George  Hoare,  died,  without  making  any  ap- 
nt,  leaving  the  plaintiff,  ner  daughter,  and  only  child  by  the  said 
Hoare,  surviving  her. 

'orge  //oflr^  afterwards  made  his  will,  dated  26th  September,  1783, 
reciting  the  settlement,  that  the  1000/.  had  not  been  laid  out, 

the  death  of  his  wife,  without  having  made  any  appointment ; 
e,  for  securing  the  1000/.  to  the  plaintiff,  and  in  lieu  of  the  per- 
e  of  his  covenant,  he  gave  and  devised  to  the  defendants,  all  his 
and  copyhold  estates,  subject  to  an  annuity  of  20/.  to  his  (second) 
'  life,  in  trust,  after  payment  of  the  annuity,  to  pay  and  apply  the 
d  profits  towards  the  maintenance  of  the  plaintiff,  until  she  should 
e  age  of  twenty-one  years,  and  when  she  should  have  attained 
>ne,  to  grant,  surrender,  and  convey,  the  premises  to  her,  her 
d  assigns  for  ever,  subject  to  the  annuity ;  all  which  premises, 
e  worth  considerably  more  than  1000/.  And  if  the  plaintiff 
lie  under  twenty-one,  leaving  issue,  then  on  triist  for  the  benefit 
issue.  And,  after  giving  certain  specific  and  pecuniary  legacies, 
itor  gave  and  bequeathed  all  the  residue  of  his  personal  estate  to 
ndants,  to  put  the  same  out  at  interest,  and  pay  and  apply  the 

and  also  the  principal,  unto  and  for  the  benefit  of  the  plaintiff 

children,  in  the  same  manner  as  his  trust  estates  were  directed 
nd  be  paid  and  applied :  and  appointed  them  executors.  The 
died  on  the  7th  August,  1785. 

e  27th  December,  1790,  the  plaintiff  attained  her  age  of  twenty- 
's, and  applied  to  the  executors  for  a  conveyance  of  the  real 
nd  an  account  of  the  personal  estate  of  her  .father,  which  they 
on  account  of  the  plaintiff's  mother  having  made  no  appointment 
000/.  and  having  lefl  relations  of  her  own  family,  besides  the 

by  which  means,  they  did  not  know  to  whom  the  sum  of  1000/. 
1.  Upon  which  the  present  bill  was  filed,  by  which  the  plaintiff 
I  conveyance  of  the  real  estate,  an  account  of  the  rents  and  deli- 
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very  of.  the  deeds  relative  tber«tO|  an  account  of  the  penMxial''^iatei'aiid 
payment  of  the  residue  thereof  ' 

The  esieQutors,  by  their  answer^  submitted,  whether  the  lOOCtf^  did  not 
remain  ^  debt  upon  the  estate,  for  die  benefit  of  the  next  of  kin  of  Amtf 
Dcmdney^  exclusive  of  the  plaintiff;  in  which  case,  it  would  nearly  ex- 
h^usit  tlic  personal  estate  in  their  hands. 

[*]Mr.  Mit/ordi  for  the  plaintiff,  argued,  that  it  could  not  be  die  mean- 
iiig  of  die  settlement  in  any  case  to  exclude  a  child  of  the  marriage ;  it 
could  have  intended  the  provision  only  in  default  of  issue. 

Mr,  Solicitor  Gateralf  for  the  defendants,  stated  the  doubt  of  the  ex- 
ecutors to  bci  whether  the  child  was  put  to  an  election.  According  to 
thp  literal  sense  of  the  words  of  the  setdement.  Ami/  could  not  have  a 
child ;  and  the  persons  who  would  take  if  she  died  sole  and  unmarried, 
were  her  uncle  and  others,  who  were  her  next  of  kin. 

Lord  Chancellor  said,  it  could  not  be  in  contemplation  in  a  marriage 
setdement,  that  the  wife  should  die  unmarried ;  he  therefore  declared, 
that  the  plaintiff,  making  her  election  to  take  under  the  will,  was  enuded 
to  the  real  estate,  instead  of  the  1000/.  and  also  to  the  personal  estate. 


tvicMs  Inn 
MaU,  97th  July- 

An  agreement 
having  iieen 
mad^  and    . 
rXMinto^ 
writing,  but 
not  signed;  and 
letters  having 
passed  between 
the  parties  re- 
ferring to  the 
agreement,  in 
which  the  de- 
fendant had 
said  *'  his 
word  should 
be  at  good  as 
any  security  he 
could  give,** 
this  takes  it  out 
of  the  statute  of 
frauds,  and  he 
!&hall  be  com- 
pelled to  per- 
form the  agree- 
ment. ( 1 ) 

[*319  3 


Tawney,  Knight,  against  Cko wither. 
(Reg.  Lib.  1790.  B.fol.  561.  entered  Tavole^,  Sec.) 

THIS  cause,  which  came  on  before,  upon  a  plea  of  the  statute  of  fraii&, 
(v.  atitcy  p.  161.)  now  came  on  to  a  hearmg,  the  statute  being  a^^ 
insisted  upon  by  the  answer. 

Mr.  StHtcitor  General,  Mr.  Mitford,  and  Mr.  Abbot,  for  the  defendant* 
now  contended,  that  the  letter  written  by  the  defendant  had  not  such 
reference  to  the  prior  agreement,  as  to  make  it  an  agreement  in  wndng, 
under  the  statute  of  frauds.  They  insisted,  that  the  agreement  was  in* 
complete,  and  open  to  fresh  terms  to  be  proposed  till  Michaelmas,  and 
that  this  was  the  meaning  of  the  defendant  when  he  said  *<  there  was 
time  enough  dll  Michaelmas  to  settle  every  thing.  They  cited  the  case 
of  Wedd  V.  Stevenson,  and  that  of  Stokes  v.  Moore,  in  Mr.  Cox's  note  on 
Hawkins  v.  Holmes,  1  Wms.771.  [also  1  Cox.  Ca.Ch.219.]  to  show  that 
unless  die  written  agreement,  coupled  with  the  parol  agreement,  made 
one  complete  agreement,  it  would  not  take  the  case  out  of  the  statute ; 
and  that  it  did  not  sufficiendy  appear  that  Crotvther,  by  signing^  the 
letter,  meant  to  sign  the  agreement.  They  said,  that  it  had  been  neld, 
that  letters,  though  signed,  were  not  sufficient  agreements  [*]  within 
the  statute.  That  in  the  case  of  Whaley  v.  Bagenal,  6  Bro.  Pari.  Caa.  52., 
there  was  u  letter  under  the  hand  of  the  party,  but  not  held  sufficient 
So  was  the  case  of  Maxwell  v.  Montague,  1  Williams,  618.,  which  was  a 


(1)  I^ord  Mcdcsdale  C.  repeatedly  obserred,  he  could  never  bring  his  mind  to  agree  to 
this  decision,  or  that  of  jitlan  v.  Bower ^  anlea,  149. ;  and  his  Lordship  observed,  Uitt 
Jx>rd  2'hurlow  himself  was  **  so  diffident  of  his  opinion,  that  he  gave  the  defendant  his 
'*  costs  provided  he  consented  to  deliver  up  possession  within  a  certain  time,  that  then 
'*  might  l>c  no  appeal.*'  See  in  Ciinttn  v.  Cooke,  1  Scho.  &  Lefroy,  33,  34.  In  the  ttfie 
case,  afterwards,  p. ."57.,  Lord  J{,,  speaking  oi  Allan  v.  Bower,  says:  **  Any  person  who 
*'  reads  his  Lordship's  decision  in  3  Bro.  will  (irul  that  he  did  not  feel  himself  very 
♦*  strong  when  he  delivered  his  opinion.  There  was  sotnething  of  the  same  t mprrfoon  as 
*<  was  o7t  his  miud  in  the  case  of  Tnumei/  v.  Crowther.**  It  is  important  to  notice  Uiit 
these  observations,  coming  from  such  high  cotemporary  authority,  seem  to 'impugn  the 

•  foTv'C  of  the  principal  case,  however  adopted  by  the  M.  U.  in  Forsier  v.  Haie*     See 

V,  3  Ve¥.  713.  note. 

promise 


IN   TUB   CoiiRT  OF   CHAN<i£HY« 


f^     » 


^^ 


promise  to  do  a  future  act,  and  held  insufficient.  Where^  th(*re  at^  twiy 
writings,  the  latter,  in  order  to  operate,  must  be  an  adoption  of '^be  ■ 
former*  •  The  phrase,  "  that  his  word  was  as  good  as  his  bobd,*'  bnly 
amounts  to  a  promise  to  come  to  Oxford^  and  treat  further ;  especially 
as  the  6rBt  time  it  was  used  it  followed  an  express  refusal  to  sign,  and' 
must  be  taken  the  second  time  in  the  same  sense.  It  did  not,  amount  to 
a  promise  to  sign  the  instrument.  If  this  case  succeeds,  every  negotiadon 
may  be  raised  to  a  binding  bargain ;  and  the  party  will,  in  this  case,  be 
bound  to  a  bargain  he  never  meant  to  make. 

Mr»  MansfieUy  for  the  plaintiffs.  This  is  substantially,  an  agreement 
in  writing.  There  have  been  many  cases  where  letters  have  been  held  to  . 
anount  to  agreements.  The  only  use  of  the  parol  evidence  is,  to  shotr 
what  the  agreement  was ;  and  then,  if  the  paper  which  is  signed,  refers 
to  that  agreement,  it  is  enough.  In  this  case,  it  is  not  disputed  that 
an  agreement  was  put  into  writing,  and  kept  in  Crowther^s  custody. 

The  cases  are  so  loosely  stated,  that  one  cannot  reason  from  them* 
In  IVebb  v.  Stevenson,  it  never  amounted  to  a  binding  agreement.  In 
Brodie  v.  St.  Paul,  the  agreement  referred  to  something  that  never  was 
in  writing,  it  did  not  appear  what  covenants  were  read.  In  IVhaley  v* 
Bagenaly  the  letters  expressed  no  terms.  In  Lord  Montacute*s  case,  it 
was  the  same ;  but  upon  the  whole  of  this  case,  the  letter  is,  in  effect,  a 
promise  to  perform  the  agreement. 

Lord  Chancellor.  —  The  question  turns  on  two  points,  1st,  as  it  stands 
under  the  statute  of  frauds ;  2dly,  independently  of  the  statute.     And 
1st.  as  to  the  statute  of  frauds.  It  is  an  easy  question  taken  by  itself.   A 
good  deal  of  ingenious  argument  has  been  made  use  of,  to  prove  that 
the  letter  is  insufficient  to  take  it  out  of  the  statute  of  frauds.     If  the 
letter  contains  the  terms  of  the  agreement,  or  if  it  refers  to  anothtr 
paper  which  contains  the  terms,  that  is  sufficient ;  for  I  am  of  opim'on, 
that  if  a  letter  refers  so  clearly  to  an  agreement,  as  to  show  what  was[^] 
meant  by  the  parties,  where  the  existence  of  the  paper  is  proved  by 
parol,  that  will  take  the  case  out  of  the  statute.    Then  how  is  the  fad? 
Crotoiher  writes  a  letter  referring  to  a  paper  in  his  own  possession,  and 
promises  to  perform ;  such  a  letter  would  be  sufficient  to  draw  them  fVom 
tjie  objection,  that  the  promise  is  not  in  writing.     Then  independent  of 
the  statute :  if  a  letter,  tioto,  will  bind  the  party ;  before  the  statute,  a 
parol  agreement  would  have  been  binding.    The  question  is,  whether 
iiere  is  sufficient  to  raise  a  contract  that  will  bind.     If  the  letter  cannot 
)}e  referred  to  the  agreement,  or  does  not  contain  proper  terms,  I  can- 
not treat  it  as  out  of  the  statute  ;  but,  I  confess,  on  what  appears  here, 
the  papers  do  refer  to  that  agreement,  and  contain  a  promise  to  per- 
form it ;  the  defendant  did  intend,  by  the  letter,  to  raise  a  confidence 
that  the  agreement  should  be  performed.   (His  Lordship  here  stated  thb 
facts.)  If  he  had  meant  only  to  treat  further,  it  would  not  have  taken  it 
out  of  the  statute,  being  only  ad  referendum;  but  no  doubt  he  meant  to 
refer  to  the  agreement,  which  had  been  reduced  to  writing,  and  which 
.  he  had  carried  away  with  him.     The  question  is,  whether  the  writing 
referred  to  in  MorrelPs  letter,  was  that  which  he  wished  to  be  signed ; 
I  think  it  was ;  then  Crawther  said,  he  would  call  on  him.     He  admits, 
that  on  the  day  he  thought  he  should  be  there,  he  would  call ;  he  does 
not  deny  it  was  for  the  purpose  of  signing  the  agreement.    This,  if  it 
.refers  to  the  agreement,  is  sufficient;  and  I  think  it  does.     There  is 
evidence,  in  the  cause,  of  the  parol  agreement,  which  refers  it  to  the 
head  of  cases  where  evidence  is  admitted  of  what  passed  by  parol.    It 
is  argued,  that  he  took  time,  till  Michaelmas^  not  to  complete  the  former 
but  to  make  a  further  agreement,  it  is  true  the  conveyance  was  to  be 
at  Michaelmas  ;  then  wnat  are  his  words  ?  "  my  word  shall  be  as  good 
as  any  security  I  could  give."    The  signing  the  paper  was  the  security 
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pointed  to.  —  On  the  whole  matter,  therefore,  he  has  agreed,  by  writing, 
to  sign  it.  Several  cases  have  been  cited,  and  it  has  been  argued,  that 
he  declined  to  sign  it.  If  he  had  said,  he  never  would  sign  it,  he  could 
not  have  been  bound  ;  but  if  he  said  he  never  would  sign  it,  but  would 
make  it  as  good  as  if  he  did,  it  would  be  a  promise  to  perform  it ;  if  he 
said  he  would  never  sign  it,  because  he  would  not  hamper  himself  by  an 
agreement,  it  would  be  too  perverse  to  be  admitted ;  but  here  I  am  of 
opinion,  that  the  agreement  must  be  performed.  (2) 

(2)  The  decree  is  entered  a$  hy  consent  of  the  jmrties.  R.  L.  With  regard  to  this, 
•ee  note  (1)  antea,  and  Lord  Rgdesdale**  observationR,  1  Scho.  &  Lefroy,  35,54.,  there 
referred  to.  His  Lordiiliip  states  this  case  to  be  ill-reported  by  Mr.  Brown i  and  that  the 
Lord  Chancellor  induced  the  parties  to  hare  the  decree  taken  by  consent,  b*f  allowing  ihe 
utuuccessfvl  jyarly  his  costs :  some  arrangement,  as  to  their  costs,  was  probably  made 
between  the  parties  out  of  Court:  for  the  decree  as  in  R.  L.  does  not  provide  for  them. 


[  •321  ] 


Exceptions  are 
not  regularly 
taken  to  the 
Master*6  report 
for  coals  only, 
but  should  be 
by  petition.  (1) 


[*]  Pitt  against  Mackretu. 

(Reg.  Lib.  1790.  B.  fol.  438.  b.) 

(Exceptions  to  the  Master's  report  of  costs.) 

COSTS  had  been  ordered,  by  the  decree,  to  be  paid  to  the  jplaintiff^ 
as  to  so  much  of  the  bill  as  related  to  the  sale,  and  the  annuities,  i^c. 
(see  the  case  reported,  an/e,  vol.ii.  p.  400.)  which  excluded  the  costs  of 
the  defendant  Garforth. 

The  method  by  which  the  Master  did  this,  was  to  examine  how  much 
of  the  proceedings  related  to  the  defendant  Garforthy  which  he  found  to 
be  one-sixteenth  part ;  he  then  taxed  the  costs  of  the  whole  suit,  and 
deducted  one-sixteenth  part  as  the  costs  bf  Garforthy  and  reported  the 
remainder  due  from  the  defendant  Mackreth. 

This  mode  of  liquidation  had  been  consented  to,  or  at  least  acquiesced 
in,  at  the  Master's  chambers. 

And  now,  on  exceptions  to  the  Master's  report, 

Lord  Chancellor  said,  an  exception  had  never  been  admitted  for  costs 
only,  that  the  regular  method  was  to  state  the  articles  the  party  meant 
to  object  to  in  a  petition,  and  to  pray  leave  to  except ;  where  there  is  a 
reference  as  to  costs  of  a  particular  part  of  a  cause,  the  Master  must 
examine  what  relates  to  that  part. 

But  here,  the  party  having  consented  at  the  Master's  chambers,  to 
the  mode  of  taxation  adopted  as  the  most  convenient,  could  not  after- 
wards except ;  therefore  his  Lordship  over-ruled  the  exception,  on  the 
merits. 

There  were  other  exceptions  to  sums  allowed  by  the  Master,  which 
were  also  over-ruled. 

(1)  Vide  S.  p.  ;>«•  Lord  Eldon  C.  Lucas  v.  Temjile,  9  Ves.  299.  \  et  per  ^r  WUliam 
Grantj  M.  R.  in  approbation  of  the  principal  case,  Purcell  v.  M*Namara,  12  Ves.  ]70^ 
171. 


IN  THE  Court  of  Chancery*  jg22 

1791- 

[*]  Hale  against  Cox.  \     ^  ~' 

^  -^  ^  -  [  #322  ] 

(Reg.  Lib.  1790.  A.  foK  635.)  Lincoln's  Inn 

HaU,  lutAug, 

J^ILLIAM  HALLETf  late  of  Wolverhampton,  mortgaged  certain  Thetettator 
premises,  called  the  Milstones,  to  Thomas  Robins,  for  securing  the  *>*^ing  two 
sum  of  300/.  and  afterwards  died,  having  made  his  will,  dated  22d  June,  ^'^^orfere^Ste 
1782,  and  thereby  directed,  that  all  principal  money  and  interest,  which  S^ upon  one* 
should  be  due  and  owing  from  him,  at  the  time  of  his  decease^  on  a  to  be  paid  out 
mortgage  of  the  messuage,  8^c.  situate  in  Piper's  Roto  (other  premises  of  bis  personal 
then  in  mortgage)  and  all  other  his  just  debts  and  funeral  expences,  «ftate,  and 
should  be  fully  paid  and  discharged  out  of  his  personal  estate ;  he  gave  ^^      th 
several  legacies,  and  then  gave  and  bequeathed  the  rest  and  residue  of  mortgaged  pre- 
his  said  personal  estate  to  John  Bradney,  and  Obadiah  Parker,  in  trust,  mises,  and  gives 
to  cause  a  true  inventory  to  be  made  thereof,  and  to  protect  and  pre-  the  residue  of 
serve  the  same  in  the  best  manner  they  should  be  capable  of,  for  John  ^  pe"onal 
Mintridge,  until  he  should  attain  his  age  of  twenty-one  years,  and  then  ^*^  ?^" 
in  trust,  for  the  proper  use  and  benefit  of  the  said  Johii  Mintridge  ;  but  deoihsUaner- 
if  the  said  John  Mintridge  should  happen  to  die  under  the  said  age  of  wards  lapses: 
twenty-one  years,  unmarried,  and  without  lawful  issue,  then  in  trust  for  the  mortgage- 
Mary  Mintridge,  when  she  should  attain  her  age  of  twenty-one ;  he  then  ^^^  charged 
gave  real  estates  to  the  same  trustees^  upon  trust  for  the  benefit  o^  John  ^P^^,        '^^ 
and  Mart/  Mintridge,  and  then  gave  all  other  his  messuages  undisposed  g/^  bepaid^aut 
of,  and  which  included  the  premises  in  mortgage,  to  Robins,  to  the  same  ofthepernnaUyt 
trustees,  in  trust,  if  they  should  think  proper,  to  sell  and  dispose  of  such  *^t  though 
his  said  messuages,  Sfc,  as  should  be  on  mortgage  at  the  time  of  his  de-  *J®  exonerated 
cease,  and,  ajler  payment  of  all  principal  monies  and  interest,  that  shall  ^^^T^'Si 
or  may  be  due  on  any  such  mortgage,  he  directed  the  trustees  to  place  legates,  non 
out  the  remaining  part  of  the  purchase  money  at  interest,  on  securities,  constat  he 
and  to  pay  the  interest  to  his  daughter  Catherine  Jones,  for  life,  with  meant  so  to  do 
remainder  for  the  benefit  of  her  children;   he  then  gave  his  trustees  ^'**^«?*y" 
discretionary  powers,  with  respect  to  the  mortgaged  premises,  if  they  if  he^I^**  'd"" 
should  think  proper  to  continue  them  in  mortgage  to  the  then  mortgagee,  nothing  of  his 
or  to  borrow  money  of  other  persons  on  mortgage  thereof,  the  rents  and  personal  estate; 
profits  thereof,  in  that  case,  (afler  payment  of  interest,  8^c.)  to  be  to  the  in  which  case  a 
same  uses,  with  an  ultimate  remainder  to  his  own  right  heirs,  and  ap-  ™®"  *^^^  ^^ 
pointed  his  trustees  executors  of  the  will.     The  testator  died  soon  afler,  mSwTwwtto 
leaving  [*]  Catherine  Jones  his  heir  at  law  and  also  his  next  of  kin ;  the  mortwe, 
Bradney  and  Parker  proved  the  will,  but  are  since  dead,  having  made  would  not 
some  of  the  other  defendants  their  executors,  and  Parher,  surviving,  exempt  the  pcr- 
left  others  of  the  defendants  his  heirs  at  law,  in  whom  the  legal  estate  «>nalty.(i) 
in  the  premises  devised  by  the  will  is  vested.  t  *S23  J 

John  Mintridge  and  Mary  Mintridge,  both  died  under  twenty-one 
years  of  age,  in  the  life-time  of  Catherine  Jones,  who  has  five  children 
also  defendants. 

The  executors  of  the  mortgagee  filed  the  present  bill,  praying,  among 
other  things,  an  account  of  the  personal  estate  of  the  testator,  and  if  it 

(1 )  Vide  S.  p.  Wanng  v.  Ward,  5  Vesey,  67a  &c.  The  like  was  also  determined  in 
Noel  ▼.  Lord  Henley  and  others,  per  Ch.  Baron  Richards,  in  the  Court  of  Exchequer, 
loth  Mai/,  1819:  which  case  will  be  soon  published  in  Mr.  Daniel's  £xch.  Rep.  1  vol. 
It  will  be  seen  that  the  devise  of  the  real  estate,  there,  seemed  to  afford  a  most 
strong  argument  that  it  was  to  bear  the  burthen  of  the  charges  at  all  events :  and  it 
was  ably  contended  by  Mr.  Lovat,  that  the  fact  of  lapse,  aud  all  matters  relative  to  the 
personalty,  had  nothing  to  do  wUh  the  question*  Tlie  parties,  therefore,  appealed  to  the 
House  of  Lords  :  which  matter  is  still  pending.  Upon  the  principal  case,  &c.  vide  j)er 
Sir  IK.  Grant,  M.  II.  in  Hancox  v,  Abbey,  11  Vcs.  187,  188,  189. 
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^1^  Cases  An^tJED  and  Determined 

ITOi-         8^<>uW  appear  insufficient  to  pay  what  should  be  found  due  in  respect  of 
V        ,  J      the  mortgage,  that  the  deSciency  roiglit  he  raised  by  sale  of  the  mort- 
Hale         gaged  premises,  or  other  parts  of  testator's  real  estates. 
fifiainst  Mr.  Solicitor  General  stated  it  as  being  a  question  among  the  de- 

Cox,  fendants,  whether  the  direction,  with  respect  to  the  personal  estate, 

should  be,  that  it  was  liable  to  debts,  with  an  exception  of  that  charged 
xipon  the  mortgaged  premises  giyen  to  the  testators  daughter  CaiHenlfe 
Jones,  or  that  mUt  could  be  considered,  as  any  more  than  the  .common 
case  of  a  gift  of  mortgaged  premises,  subject  to  the  mortgage' mo&i^y; 
which  would  leave  the  personal  estate  liable. 

Mr.  Campbell  (who  was  both  for  Mrs.  Jones,  the  heir  at  law,  and  neA 
of  km  (2),  and  also  for  her  children)  said 

A  question  might  arise  between  her  and  the  children,  as,  if  the  mort- 
gage debt  fell  upon  the  personal  estate,  which  in  the  event  was  un- 
disposed of,  and  devolved  upon  her  as  next  of  kin,  she  muist  bear  the 
Svholc;  if^it  retrained  a  charge  upon  the  mortgaged  estate,  that  was 
given  to  her  for  life  only,  and  the  charge  would  be  upon  the  inheritance 
alone ;  but  she  was  satisfied  to  take  it  in  the  way  most  beneficial  to  her 
•fafmily.(2) 

The  residue  of  the  personal  estate  was  given  to  the  trustees,  to  {Re- 
serve the  same  for  John  Minirid^e,  until  he  should  attain  twenty-one, 
'  and  itas  then  given  to  him ;  he  died  under  twenty -one ;  so  that  tlua  gift 

[  *i52i  1  ^^  lapsed  ;  then  it  was  given  to  Mary  Mintridge,  [•]  xxihen  she  shot^d 
attain' twenty-one,  which  is  like  the  cases  of  legacies  given  a/ twent/- 
one,  and  which  are  considered  as  not  vested ;  if  so,  it  is  lindispdsed  of, 
imd  Mrs.  Jones  must  take  it  as  next  of  kin. 

-  Lord  Chancellor.  In  this  case  the  testator  has  been  very  anxious  to 
give  no  real  estate  till  after  the  payment  of  the  debts ;  he  proceeds,  that 
if  it  be  more  convenient  for  the  fiunily,  the  mortgaged  estate  shaO  not 
be  sold,  but  other  money  borrowed  upon  it,  to  pay  the  mortgaged  debt. 
Is  it  possible  then  to  throw  the  debt  upon  the  personal  estate  ?  Can  it 
be  construed  that  he  intended  it  to  be  sold,  ana  that  so  much  as  is  more 
than  the  SOOl.  should  go  to  the  legatee ;  that  the  300^.  mortgage-money 
should  be  paid  by  the  jpersonal  estate,  and  the  SOOl.  whicn  continues 
real,  descend  to  the  heir  at  law  ?  It  would  be  too  much  to  attribute 
this  intention  to  him.  Upon  the  whole  of  the  will,  it  seems,  that  he 
meant  the  personal  estate  should  pay  the  other  mortgage ;  but,  as  to 
this,  that  it  should  be  exonerated,  for  the  benefit  of  the  legatees. 
'  But  although  the  intent  was  that  the  legatee  should  take  the  personisl 
estate,  exempted  from  the  mortgf^e  debt ;  it  does  not  follow  that  the 
neai  of  kin  shall  take  it  so.  The  legatees  being  dead,  it  is  the  same  thing 
as  if  he  had  said  nothing  in  his  tvHl  about  his  personal  estate.  (S)  It  must 
devolve  in  the  ordinary  way,  as  if  it  stood  without  any  expression  of  a 
desire  to  exempt  the  personal  estate ;  and  then  the  personal  estate  must 
be  applied. 

(2)  The  point  not  hmTing  been  argued  here,  would  seem  to  weaken  the  force  of  this 
as  a  complete  detenntnadon ;  which  is  noticed  by  Sir  fT.  GrafU,  M.  R.,  U  Ves.  IS8. 
Hb  Honor,  however,  reiies  upon  the  tlrengjih  of  Lord  Tburlow's  opinion  agamti  txoneratiMg 
the  personal  esiaUt  as  exemplified  in  the  Duke  of  Ancatter  ▼.  Mayer y  aniea,  1  vol.  4o4.  Ac : 
and  Waring  v.  Ward,  5  Ves.  670.,  settled  the  question. 

(3)  See  Waring  y.  Ward,  &c  referred  to  by  note  (1),  ctjKr  Sir  W.  Gra^,  M.  B.  ia 
Hancox  y.  Jbbey,  1 1  Ves.  187,  et  seq. 


IN  THE  Court  of  Chancekv. 

17.91. 
Martin  against  Wilson. 

(Reg.  Lib.  1790.  B.  fol.  615.  b.)  Uncoin'i  Inn 

Hall,  Intjitig, 

'T^HE  testator  made  his  will,  1 9t\\  Mai/,  1777,  and  thereby,  gave  his  Giftora«hare 
-■•    real  and  personal  property  in  eight  parts,  to  eight  cousins  and  their  over,  to  the 
issue ;  with  respect  to  five  of  the  shares,  he  made  the  following  provision,  f^f^^l^^n^^ 
in  case  the  said  Elizabeth   Underwood,   Mart/   Underu)0Qd(2)<,  Robert   ffr  ^  and  J.U. 
UndertDOod,  Thomas    Underwoody  and  Elizabeth  Berrickt  or  either  of  sfiare  and  share 
them,  should  die  without  leaving  issue,  then  I  give  and  bequeath  tlie  alike,  at  their 
part  or  [•]  share  of  him,  her,  or  them,  so  dying  without  issue,  of  aod  in  respective  ages 
the  said  principal  money,  which  his,  her,  or  their  respective  child  or  ^^jji^ratenwicy 
children,  if  they  had  had  any,  would  have  been  entitled  to,  unto  the  jn'^ommon 
children  of  my  late  cousins  William  Underwood  and  John  Underwood,  among  those 
equally,  share  and  share  alike,  to  be  paid  to  them  at  their  respective  ages  then  living: 
of  twenty- one  years,  and  the  interest  thereof,  to  be  applied  in  the  mean  and  one  of 
time,  at  the  discretion  of  my  executors,    for   their  maintenance,  and  IheTife-thne'of 
education."  ...  tcsutor.that 

Upon  this  cause  coming  on  before,  for  further  directions,  it  had  been  share  is 
declared,  thot  Elizabeth  Underwood  ouqIm  to  be  considered  as  having  lapsed.(i) 
died  in  the  life-time  of  the  testator.     At  the  time  of  the  making  the     [  ^$^5  \  ] 
willy  William    Underwood  had  one  child,  a  daughter,  named  Sophia, 
who  afterwards  died  in  the  life-time  of  the  testator.    John  Underwood 
also  had  one  daughter  at  the  time  of  making  the  will,  Harriet ^  the  wife 
of  the  defendant  Wilson,  who  survived  the  testator,  and  was  his  heiress 
at  law,  but  who  had  died  since  his  decease,  and  her  husband,  the  de-* 
fendant,  had  taken  out  administration  to  her. 

The  cause  came  on  now  for  further  directions,  and  the  ouesUon  was, 
who  was  entitled  to  the  funds  in  court,  to  which  Elizabeth  Underwood 
would  have  been  entitled  had  she  been  living  at  the  death  of  the 
testator. 

Mr.  Solicitor  General^  for  the  defendant  Wilson,  contended,  tJbat 
Harriet,  his  late  wife,  as  survivor,  would  take  the  whole*  The  gift 
was  to  the  children  of  his  cousins,  and  would  have  admitted  any  chiiditen 
p€  Elizabeth  Underwood^  who  should  have  been  born  before  the  death 
"of  the  testator,  or  before  her  death,  if  she  had  survived  him;  therefitre 
•  it  did  not  vest  till  the  death  of  the  survivor  of  the  testator,  or  Elizabeth 
[XJnderwood ;  and  there  being,  at  the  death  of  the  testator  (who  sur- 
yived),  but  one  child  living  o£  John,  and  no  child  of  William,  it  must 
vest  in  that  only  child  o£John. 

Mr.  Mitford,  for  the  plaintiff,  contended  (3),  tliat  the  words  ''  children 
^'  of  his  cousins  William  Underwood  and  John  Undervtood,"  must  mean 
those  who  were  so  at  the  time  of  making  the  will,  and  that  it  was  the 
same  as  if  he  had  named  them  Harriet  and  Sophia  Undertvood,  That, 
in  this  case,  no  survivorship  was  given  between  them ;  therefore  Har^ 

'  (1)  Although  this  decision  was  followed  by  Lord  Loughborough  [see  the  Editor's 
ntet  note]  it  seems  to  contradict  several  of  the  authorities.  See  the  Editor's  notes  and 
observations  in  Armstrong  v.  Eldridge,  antea,  215.,  and  in  Viner  ▼.  JTrandt,  antea, 
2  ^1.  658.  Sec  It  is  observable  that  **  Finer  v.  Frands  was  not  cited  m  the  jmncij)al 
**  cote.  **  —  From  Lord  Redesdale*s  notes. 

(2)  **  This  Mmy  Underwood  married  one  George  Fair :  ujton  her  death,  without  issue, 
**  Lord  Loughborough  C  was  of  the  same  opinion,  3d  Aug,  1795.  Mitford  v.  Widcer 
**  was  cited :    Viner  v.  Francis  was  not." —  FVom  Lord  Redesdale*^  MS.  notes. 

(3)  '*  Viner  v.  Francis,  antea,  2  vol.  658.  was  not  cited.  See  Battman  v.  Roach, 
"  9  Mod.  104."— -Lord  i^.'s  note. 

1 1  riet. 
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1791,  rietf  as  survivor,  could  only  [♦]  take  a  moiety,  and  the  other  moiety 

^     \      '  (of  so  much  as  was  personalty)  would  be  undisposed  of* 

Martin  And  Lord  Chancellor  was  of  opinion,  that  this  was  a  tenancy  in  com- 

against  mon  from  the  making  of  the  will,  and  that  so  much  as  was  the  produce 

r^<i9fi%  ^^  ^^^  ^^^^  estate,  vested  in  Harriet,  as  heir  at  law  of  the  testator ;  and 

L    ^^^  J  the  moiety  of  that  which  was  produced  by  the  personalty,  goes  to  the 

personal  representative  of  the  testator.  (4-) 

(4)   Vide  note  (2)  antecu 


s.  c.  I  H.  Bl.  Wright  agavist  Nutt  and  Another. 

156.] 

Lincoln*  t  Inn  (1) 

HaU,  3d  Jug. 

The  plainUff'fl    'T'HE  case  made  by  the  bill  was  as  follows :  — 

testator's  pro-  -■  "  That  Sir  James  Wrighty  deceased,  was  for  many  years  before, 
perty  in^m«.  and  in  the  year  1774,  and  from  thence  to  the  acknowledgment  of  the 
fiscated,  «ib. "  independence  of  the  United  States  of  America^  governor  of  the  then 
ject  to  his  debts,  province  of  Georgia,  in  North  America,  and  constantly  resided  there 
a<n«ditorthcre,  till  the  troubles  in  that  country  commenced;  in  the  course  of  which 
ought  first  to  residence  he  acquired  very  considerable  property  in  the  said  province, 
apply  to  make     consisting  of  plantations,  negroes,  cattle,  and  otlier  effects  on  his  said 

arailable  to  payment  of  his  debt,  before  he  sues  him  personally  here.  (2) 

ri)  Cause  ordered  to  stand  over.  (IL  L.  1790i  &  fcX.  655.  b.)  Et  videpotUa,  54a 
and  the  next  note. 

(2)  It  is  most  material  to  observe,  that  Lord  Eldon  C^  vpon  the  matt  mature 
condderation,  dissented  from  Lord  Thurlow,  Lord  lienyon,  and  Lord  Lott^borough ; 
holding,  that  a  creditor  who  had  expressly  contracted  for  the  benefit  of  two  diflerent 
securities  ought  not  to  be  deprived  of  cither  of  them  upon  any  suc/i  grounds;  and 
that  neither  in  the  present  instance,  nor  in  the  case  before  him,  were  there  any  dear 
means  of  the  party  making  his  claim  efiectuai  against  the  funds  abroad.  It  is  evident 
that  his  Lordship  departedyrom  the  prtndjfle  of  depriving  a  creditor  of  hi*  double  remedies 
in  any  general  case  whatever.  See  Lord  Eldon*s  most  elaborate  judgment  in  the  aimiiar 
case  of  Wright  v.  Simpson^  G  Ves.  726.  to  758.  throughout.  That  case  from  p.  714. 
comprises  most  of  the  authorities ;  and  Lord  Eldon  expressed  {ibid,  p.  755. )  a  just  and 
due  satisfaction  that  his  own  difference  of  opinion  was  fortified  by  the  ancient  and  un- 
shaken authority  of  Holditch  v.  Afist  (1  P.  W.  695.),  "  which  was  directly  in  point.** 

It  is  to  be  noticed,  that  when  the  principal  case  came  on,  finally,  before  the  Court, 
Lord  Thurlow  ordered  the  money  to  be  paid  over  to  Nuttt  upon  his  gwing  security  to  re- 
fund it  if  the  decree  should  be  against  him.     Lord  Eldon  C.  observes  upon  this,  that  "  if 
'*  Lord  Thurlow**  doctrine  was  correct,  there  seemed  no  ground  for  security  i  which  was 
**  pressing  it  beyond  the  principle"     Vide  6  Ves.  719 — 751.    IjordEldan*s  reaaoning  is  so 
very  convincing,  that  it  seems  to  supersede  the  force  of  the  other  decisions  alluded  to. 
The  Editor  is  in  possession  of  two  short  MS.  notes  of  part  of  Lord  £/cfc>H*8  judgment  in 
Wriglu  V.  Simpson,  omitted  by  the  report  in  6  Ves.,  which  it  may  be  satisfactory  to 
subjoin.     The  first  is  referable  to  that  part  of  page  752.  where  his  Lordship  supposes  the 
creditor  to  have  stipulated  that  he  should  not  be  implicated  in  the  justice  of  the  State 
[or  any  possible  civil  troubles],  but  should  have  a  mere  personal  contract.    The  MS.  note 
adds :  **  //  was  very  natural  so  to  have  done  at  that  time:  neither  law  nor  equity  forbade 
*'  it ',  and  we  may  reasonably  presume  that  Smith  died  with  the  idea  of  his  repreteniatiwes 
**  having  a  good  jtersotial  security,  at  all  events,** 

The  next  addition  is  towards  the  bottom  of  page  756.  after  the  part  where  Lord  Eldon 
observes  that  "  one  of  the  executors  a]^)ears  to  have  been  friendly  to  this  country,  the  other 
«  adverse,**  the  MS.  note  proceeds  thus :  **  Is  Uiere  not  a  reasonable  ground  to  believe 
<'  that  the  Commissioners  of  Confiscated  Estates  would,  upon  this  ground  done,  have 
''  some%i}fiat  more  than  hesitated  to  have  allowed  the  claim  if  it  had  been  moiiff/*'— -Editor. 

plantations: 
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plantations:  that,  in  the  course  of  managing  and  cultivating  the  said         1791. 
plantation.  Sir  James  Wright  purchased  of  Miles  Brewton^  of  South      v^i.^,^..!.^ 
Carolina^  certain  negro  slaves,  at  the  price  of  8802/.  5s.  current  money        Wright 
of  South   Carolina^    being  of  the   value   of  ISOO/.  sterling,  or  there-         n^ainu 
abouts,  for  which  he  gave  the  said  Miles  Bretvton  his  promissory  note,  Nutt. 

payable  at  a  future  day  : 

"^  That  the  disturbances  in  America  having  soon  after  commenced, 
and  the  persons  who  opposed  the  British  authority  having  assumed  to 
themselves  the  government  of  the  said  province  of  Georgia,  Sir  James 
Wright,  and  the  other  persons  who  remained  loyal  to  Great  Britain, 
were  obliged  to  fly  from  the  said  province  :  that  Sir  James  Wright  \eCt 
behind  him  the  whole  of  his  property,  to  a  considerable  amount ;  and, 
amongst  the  rest,  the  several  slaves  which  he  had  purchased  as  afore- 
said :  that  the  persons  who,  on  that  occasion,  assumed  the  government, 
and  established  themselves  in  the  province  of  Georgia,  in  the  month 
[*]  of  March,  1776,  passed  an  act  of  assembly  in  the  state  of  Georgia,  in-      [  •327  ] 
titled,  '  An  act  for  attainting  such  persons  as  are  therein  mentioned  of 
<  high  treason,  and  for  confiscating  their  estates,  both  real  and  pcr- 
'  sonal,  to  the  use  of  that  state,  for  establishing  boards  of  commis- 
'  sioners  for  the  sale  of  such  estates,  and  for  other  purposes  therein 
*  mentioned  ;'  and  it  was  thereby  enacted,  that  Sir  James  Wright,  and 
115  other  persons  should  be  attainted,  and  adjudged  guilty  of  high 
treason,  and  should  be  liable  to  the  several  penalties  therein  mentioned ; 
and  that  all  the  land  and  heritages,  debts,  goods,  and  chattels  what- 
soever, of  such  persons  within  that  State,  should,  according  to  the  several 
estates  and  interests  which  the  persons  so  attainted  had  therein,  be 
deemed,  and  were  thereby  enacted,  and  declared  to  be,  in  the  real  and 
actual  possession  of  the  government  thereof,  without  any  office  of  inqui- 
sition; and  to  the  end,  that  all  the  estates  of  the  persons  thereby 
attainted,  and  the  incumbrances  thereon,  might  be  the  better  discovered 
and  ascertained,  and  that  the  saiue  might  be  applied  to  the  uses  of  the 
State ;  it  was  enacted,  that  five  persons  should  be  appointed  in  manner 
therein  mentioned,  to  act  as  a  board  of  commissioners,  for  each  county, 
within  the  said  State,  who  were  to  sell  all  the  real  and  personal  estate 
of  the  several  persons  named  in  the  said  act,  and  the  monies  arising  by 
such  sales  were  to  be  paid  into  the  treasun^  of  the  said  State,  and  that 
all  persons  having  any  demands  on  the  for^ited  estates,  were  to  1^  their 
claims  before  the  board  of  commissioners ;  and  after  liquidating  all  such 
claims  on  the  said  forfeited  estates,  the  said  board  of  commissioners  was 
to  impower  the  sheriff  of  the  county,  or  any  persons  they  might  appoint, 
to  sell  the  estates  of  the  attainted  persons,  both  real  and  personal,  after 
giving  thirty  days  at  least  public  notice ;  and  then  to  sell  by  public 
auction,  for  the  money  of  that  state  only,  and  to  the  irJiabitants  being 
actually  citizens,  and  residents  of  and  tvithin  the  same  ;  and  the  persons 
having  any  claims  or  demands  on  the  estates  of  the  attainted  persons, 
were  to  make  the  same  before  the  expiration  of  60  days  after  the  passing 
of  that  act,  or  to  lose  their  claims :  that  possession  of  all  the  effects  of  Sir 
James  Wright  was  taken  under  and  by  authority  of  the  said  act ;  that 
Miles  Brewton,  being  a  citizen  or  inhabitant  of  the  said  province  of 
South  Carolina,  and  a  friend  to  the  United  States  of  America,  and 
inimical  to  the  government  of  Great  Britain,  became  intitled  to  claim, 
and  be  paid  out  of  the  confiscated  estates  and  property  of  Sir  James 
Wright,  the  money  due  to  him  [*]  upon  the  said  promissory  note,  and      [  ♦328  ] 
that  he  actually  made  some  claim  in  respect  thereof;  but  before  any 
thing  had  been  done  towards  liquidating  the  same,  and  in  or  about  the 
month  of  December,  1778,  possession  was  taken  of  the  said  province  of 
Georpa  by  the  king's  troops,  and  the  province  was  reduced  under  the 
British  Govenunent ;  whereupon  Sir  James  Wright  was  ordered  to  return 

to 


328  Cases  ARomsD  and  DsTERMnirtD 

1791.        to  the  aaid  province,  and  resume  his  government  there,  which  he  ac« 
*^  _  \    _  -*      cordingly  did :  that  upon  his  return  to  the  said  province,  he  regained 
Wriout       possession  of  his  plantations  and  hereditaments  witiiin  the  said  state,  hut 
ofiaitui        some  parts  of  his  property  upon  the  said  plantation,  had  been  sold  under 
NuTT.         ^jjg  authority  of  the  said  act  of  assembly  ;  that  Sir  James  Wright  con- 
tinued in  possession  of  his  government,  until  the  month  of  June,  1782, 
during  which  he  continued  to  cultivate,  and  greatly  improved  his  said 
plantation;  that  his  majesty's  troops  evacuated  the  said  province  of 
Georgia,  in  the  month  of  Ju/y,  1782;  and  in  consequence  thereof,  Sir 
James  Wright,  and  the  other  persons,  who  had  adhered  to  the  British 
interest  in  the  said  province,  were  again  compelled  to  fly  from  it,  and 
leave  all  their  landed  property  and  most  of  their  effects :  that  some  time 
before  the  evacuation  of  the  province,  the  inhabitants  in  the  American 
interest,  declared  the  province  of  Georgia  to  be  an  independent  State, 
and  chose  from  time  to  time  an  house  of  assembly  of  their  own,  as  the 
l^islative  body  for  the  said  State,  and,  by  an  act  passed  by  the  House 
of  Assembly,  on  the  4th  of  May,  1781,  intitled,  *  An  a^t  for  inflicting 

*  penalties  on,  and  confiscating  the  estate  of  such  persons,  as  are  therein 

*  declared  guilty  of  treason,  and  for  other  purposes  therein  mentioned ; 

*  reciting  the  former  act,  and  that  it  was  necessary  to  carry  the  same 

*  into  full  execution,'  it  was  enacted.  That  Sir  James  Wright,  and  many 
other  persons  therein  named,  should  be  and  were  thereby  oanishedjrom 
that  State  for  ever,  and  if  they  returned  to  that  State,  sJiould  be  guilty 
of  felony  without  benefit  of  clergy,  and  that  aU  the  estates  both  real  and 
personal,  of  all  the  said  persons,  with  all  debts,  dues,  and  demands  tchat' 
soever,  due  to  them  should  be  confiscated  to  the  use  and  benefit  of  that 
State ;  and  the  monies  to  arise  from  the  sales  which  should  take  place 
by  virtue  and  in  pursuance  of  that  act,  should  by  applied  to  such  uses 

*  as  that  legislature  should  direct ;  and  that  all  debts,  dues,  and  demands, 

due  or  otoing  to  merchants,  or  others  residing  in  Great  Britain,  toere 
thereby  sequestered,  and  the  commissioners  appointed  by  the  said  act,  toere 
[  •S29  ]      thereby  empffooered  to  recover,  receive,  and  deposit  f*]  the  same  in  the 
treasury  c^  the  said  State,  in  the  same  manner  as  debts  confiscated,  there 
to  remain  for  the  use  of  the  said  State ;  and  reciting,  that  there  tvere 
several  just  claims  and  demands,  xvhich  might  be  mtSe  by  the  good  and 
Jdithfut citizens  of  that  State,  and  others  of  the  United  States  ©^America, 
against  the  estates  conjisoated  by  that  act ;  it  tvas  enacted,  that  any  persons 
xoell  affected  to  the  inaependence  of  the  United  States,  having  deots  owing 
to  them,Jrom  the  persons  named  in  that  act,  or  who  had  any  Just  daim  in 
law  or  equity,  against  any  of  such  confiscated  estates,  should  bring  his 
claim  or  enter  his  action,  tvitnin  the  space  of  twelve  months  from  passing 
of  that  act,  and  in  default  thereof,  every  such  person  shall  be  tor  ever 
aebarredjrom  deriving  any  benefit  Jrom  the  same  ;  that  the  act  then  pro- 
ceeded to  direct  the  mode  in  which  such  creditors  were  to  proceed,  at 
their  optiod*,  either  by  claim  before  the  commissioners,  to  tne  end  that 
the  legislature  might  direct,  with  respect  to  such  creditors,    what  to 
justice  should  appertain,  or  by  action  at  law ;  in  which  case,  the  sain 
recovered  by  verdict,  was  to  be  paid  by  a  certificate  to  be  issued  by  the 
governor,  or  commander  in  chief;  which  certificate,  was  to  be  taken  in 
payment  for  any  purchase  made,  at  the  sales  of  the  confiscated  estates ; 
that  by  other  acts  of  the  said  State  of  Georgia,  and  of  the  General 
Congress,   the  said  Sir  James  Wright  was  rendered  incapable  of  suing 
any  person  in  Georgia,  or  any  other  of  the  United  States :  that  under 
the  acts  of  confiscation,   the  American  Government  of  the  State  of 
Georgia^  seized  and  took  possession  of  all  the  effects  of  Sir  James  Wright, 
to  the  amount  of  80,000/.  which  were  sold  for  the  use  of  the  State;  tnat 
some  time  before  the  month  of  June,  1782,  the  said  Miles  Brewton 
made  his  will,  and  thereby  appointed  Charles  Pinkney  and  others  exe- 
cutors ; 


cittlors;  Chat  the  said  Ckaties  Pinkney  soon  afterwards  died,  Having  made 
%  will,  and  thereby  appointed  his  son  Charles  Pinhtev,  of  South  Carolina^ 
and  a  member,  of  the  American  Congress,  and  others  executors ;  th|it        Wright 
the  said  Miles  Bretotojt,  in  his  life-time,  or  bis  executors  after  his  death,         axaittm 
Dot  having  (as  was  alleged)  got  any  satislaction  under  the  first  mentioned         r«uTt. 
act  of  assembly,  for  the  said  proiiiissory  note  of  8802/.  5s.  out  of  the 
estate  and  eftects  of  Sir  James  Wright,  confiscated  under  that  act^  the 
Ui^d.  Charles  Pinkney  the  son,  as  personal  representative  of  Miles  BrexctoTtf 
made  a  claim  of  the  said  sum  of  8802/.  5s.   with  interest  under  tlie 
authority  of  the  last  mentioned  act,  against  the  estate  and  effects  of,  Sir 
Jmmes  IVrightf  confiscated  thereby,  and  procured  himself  to  be  admittpd 
creditor  for  tlie  same ;  tliat  the  defendant  Joseph  [*]  Nutt,  acted  -as'     [  *330 
attorney  for  the  said  Charles  Pinlntey^  under  a  power  of  attorney  for. 
that  purpose),  and  afterwards  obtained  letters  of  administration  froui  the 
I^erogative  Court  of  Canterbury,  of  the  goods  aud  chattels  of  Miles 
Bretvton,  limited  until  his  original  will  should  be  brought  in ;  and  in  tliat 
character  commenced  an  action  at  law  against  Sir  James  Wright,  upon 
the  said  promissory  note,  and  got  judgment  in  sucii  action  by  defaujt,  • 
and  proceeded  to  execute  a  writ  of  intjuiry  of  daraaees,  but  before  tlic 
aai4  Joseph  Nuit  entered  up  final  judgment,  in  the  said  action,  that  is  to 
say,  on  tlie  19Lh  day  of  November,  1785,  Sir  Jatnes  Wright  died,  having 
made  his  will,  and  appointed  the  plaintiffs  executors  thereof;  that  there- 
upon the  said  Joseph  NuU  proceeded  to  revive  the  said  action  against 
the  plaintiffs  by  scire Jacias,  to  which  the  plaintiffs  pleaded,  and  the  said . 
Joseph  Nutt  rei)lied,  and  issue  was  taken  thereupon ;  the  cause  was  tried 
on  the  ^th  day  of  July,  1786,  and  that  the  said  Joseph  Nutt  recovered  a 
verdict  -against  the  plaintiffs.     The  bill  then  proceeded,  to  charge  several 
Acts  to  siiow^  thaty  if  Miles  Brexoton,  or  the  said  Charles  Piiumey,  had  • 

not  obtained  satisfaction  for  the  said  debt,  out  of  the  confiscated  effects, 
of  Sir  James  Wright,  in  Georgia,  it  was  by  their  wilful  default,  that  they 
had  not  obtained  such  satisfaction  :  and  the  said  Charles  Pinkney  ou^ht  •  -  .  - 

loresort  to  that  fund,  more  especially  as  Sir  James  Wright  in  his  life- 
time,, was,  aud  the  plaintiffs  since  his  death  were,  totally  unable  to  recover 
uuy  of  such  confiscated  effects ;  the  bill  therefore  prayed,  that  the  de-  / 
fendants  Josepli  NuU  and  Charles  Pinkney,  might  deliver  up  the  said 
promissory  note,  to  be  cancelled,  or  discharge  the  plaintiffs  from  pay- 
ment of  tlie  contents  thereof,  as  not  being  ]ia]>le  in  equity  under  tlie 
circumstances  of  this  case,  to  the  payment  thereof:  but  in  case  the 
Court  should  be  of  opinion,  tliat  the  plaintiffs  were  still  liable  in  equity,  to 
payment  of  any  part  of  the  contents  of  such  note,  then,  that  it  might  be 
decreed,  that  the  said  defendants  or  the  said  defendant  Charles  Pinkney^ 
ought  in  the  first  place  to  seek  satisfaction  for  the  contents  of  the  said 
note,  out  of  the  confiscated  estates  and  effects  of  the  said  Sir  James 
JVrighi  ;  and  that  tlie  plaintiffs  might  answer  only  so  much  thereof,  as 
could  not  then  be,  or  could  not  betore  have  been  obtained,  out  of  such 
confiscated  estates  and  effects,  and  that  an  account  might  be  taken  for 
that  purpose,  and  the  note  be  delivered  up  upon  payment  of  what  should 
appear  coming  on  that  account,  and  that  an  injunction  might  issue  in 
toe  mean  time. 

[|*]  To  this  bill,  the  defendant  Joseph  Nutt  put  in  his  answer ;  r  #331  j 
thereby  admitted  the  several  acts  of  assembly,  and  proceedings  towards 
the  confiscation  of  tlie  estates  and  effects  of  Sir  James  Wright,  in 
Georgia^  and  then  stated,  that  the  said  Charles  Pinkney,  the  younger, 
claimmg  to  be  the  personal  representative  of  the  said  Miles  Bretvtony 
made  a  claim  of  the  said  sum  of  8802/.  5s.  South  Carolina  currency, 
with  interest  under  the  authority  of  the  last  mentioned  act  of  assemSly, 
against  the  estates  and  effects  of  Sir  James  Wright,  which  were  seized 
and  .confiscated  under  th^  authority  of  the  said  act,  bat  that  he  did  not, 
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1791.  M  was  believed,  procure  himself  to  be  admitted  a  creditor  oF  the  said 
V  ■■y^/  Sir  James  IVrig/U,  or  upon  his  said  estate  and  eflfects,  or  obtain  any 
W&ioHT  order  for  the  payment  or  the  said  8802/.  5#.  currency,  or  had  obCahied 
affiin$i  any  satisfaction  whatsoeyer,  for  the  same  or  any  part  thereof;  but  on  the 
^^'***  contrary,  that  such  claim  of  the  said  Charles  Pinkney^  was  rejected  by 
•the  commissioners  of  claims  agidnst  confiscated  estates,  and  that  the 
commissioners  entered  minutes  of  their  refusing  such  claim,  in  their 
books  in  the  following  words :  ^'  At  a  board  of  commissioners  of  claims 
<<  against  the  confiscated  estates,  held  at  Savannah,  in  the  State  of 
**  Georgia,  on  the  19th  day  d^  December,  178S,  present,  the  Honourable 
**  Brip;adier  General  Mcintosh,  president ;  the  board  having  taken  into 
*^  their  consideration  an  account  preferred  by  Charles  Ptnkney,  Esq. 
**  one  of  the  executors  of  Miles  Breujton,  Esq.  deceased,  by  his  attomer 
*'  James  Mossman,  against  the  estates  of  Sir  James  Wright,  for  IS,900L 
*^  South  Carolina  currency,  and  also  an  account  against  the  estates  of 
**  John  Graham,  8fc.  are  of  opinion,  that  as  the  late  Charles  Pinkneg, 
<*  became  a  British  subject,  and  resided  with  them  above  two- years, 
<'  while  the  British  courts  and  laws  were  open  in  this  State,  the  accomits 
«<  du9  some  years  before  the  revolution,  and  the  persons  against  whom 
*'  they  are  brought,  able  to  pay  them,  those  accounts  appear  in  their 
<'  consequence  of  too  important  a  nature  for  this  board  to  determiiie 
^<  upon,  and  therefore  they  must  refer  them  to  the  Legislature,  and 
<<  especially  as  it  appears,  the  delay  can  be  no  injury  to  the  daimaot, 
*'  who  acknowledges  he  may  not  be  sufficiently  mformed  yet,  of  the 
**  true  state  of  some  of  the  accounts,  and  therefore  this  board  cannot 
'^  think  themselves  at  liberty  to  make  any  provision  for  the  same.**  He 
•admitted  that  he  and  Robert  Norris,  of  London,  were  the  joint  and 
several  attornies  of  the  said  Charles  Pinkney,  and  that  they  acted  for 
[  ♦SSS  ]  him,  under  a  power  [•]  of  attorney,  dated  the  26th  day  of  Afay^  1784, 
whereby  the  said  Charles  Pinkney,  constituted  the  defendant,  and  the 
said  Robert  Norris,  his  attornies  jointly  and  severally  for  him,  and  in  hit 
name  and  to  and  for  the  proper  use  and  benefit  of  the  said  MUes 
Brewtons  estates,  to  sue  for,  and  recover  from  the  said  Sir  James 
Wright,  all  such  sum  and  sums  of  money,  as  were  due  and  owing  from 
him,  to  the  estate  of  the  said  Miles  Bretoton  :  that  he  had  obtained  sndi 
letters  of  administration  of  the  goods  and  credits  of  the  said  Miles 
Bretvton,  as  in  the  said  bill  mentioned,  but  that  he  had  obtained  the 
same,  as  being  necessary  to  enable  him  to  recover  the  said  demand 
against  the  said  Sir  James  Wright,  for  the  benefit  of  the  estate  of  the 
said  Miles  Brewton^  and  apply  the  money  made  payable  thereby,  in  dis* 
charge  of  a  debt,  dtte^Jrom  such  estates  of  the  said  Miles  Brewton,  to  him 
the  defendant ;  and  that  when  the  said  Charles  Pinkney  remitted  the  said 
promissory  note  to  the  defendant,  he  directed  the  defendant  to  obtain 
pajrment  thereof  from  Sir  James  Wright,  and  to  retain  thereout,  in  respect 
of  the  debt  due,  from  the  estate  of  the  said  Miles  Brewton  to  the  de- 
fendant, the  sum  of  1400^.  sterling ;  that  in  October,  1784,  he  applied  to 
Sir  James  Wright,  for  payment  of  the  money  due  on  the  said  note, 
amounting  to  15,263/.  2s.  9d,  currency,  or  1894/.  14<.  Sd.  sterling,  that 
in  the  course  of  three  following  months,  he  had  several  conferences  with 
the  said  Sir  James  Wright,  on  the  subject  of  the  said  demand,  who  did 
not  deny  the  same  to  be  justly  due,  but  requested  to  have  time  to  advise 
with  his  friends  on  the  subject  of  the  said  debt,  concerning  which  he  in- 
formed the  defendant,  he  intended  to  apply  to  parliament  for  relief  and 
that  the  defendant  accordingly  indulged  Sir  James  Wright  with  tine, 
until  the  9th  of  January,  1785,  when  the  defendant  received  a  letter 
from  Sir  James  Wright  of  that  date,  wherein  he  informed  the  defendant, 
that  after  having  maturely  considered  the  subject,  he  had  resolved  on 
applying  to  parliament^  and  if  the  defendant  thought  proper,  he  might 
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commeoce  an  action  against  him  for  the  recovery  of  the  same:  that  the         1791. 
defendant,  as  administrator  of  Miles  Brewtofiy  accordingly  commenced      ^  ■— y^i  ^ 
•n  action  against  Sir  James  Wright^  in  Aprils  1785,  to  which  in  June        WaicHt 
following,  Sir  James  Wright  pleaded  a  sham  plea,  but  in  thp  montli  of        against 
November^  1785,  the  defendant  obtained  judgment  in  the  action  for    .     ^""* 
1982/.  6s,  2d.  sterling ;  that  then  Sir  James  Wright  died ;  and  proceed- 
ings being  commenced  to  revive  the  judgment  against  the  [♦]  plaintiffs       C  *333  ] 
as  his  executors,  to  which  they  pleaded ;  the  cause  came  on  to  be  tried, 
and  the  defendant  recovered  a  verdict,  and  judgment  was  entered  on  the 
i9th  day  of  Jui^t  1786,  that  then  the  plaintiffs  brought  a  writ  of  error, 
wrhich  was  ordered  to  be  non-prossed,  it  appearing  that,  on  the  de- 
fendant's agreeing  not  to  proceed  by  original  m  the  action  against  Sir 
James  Wright,  his  attorney  had  undertaken  to  bring  no  writ  of  error; 
after  which  the  defendant  applied  to  the  plaintiffs,  to  know  whether  they 
irould  pay  the  debt ;  and,  on  their  refusal,  commenced  an  action  on  the 
laid  judgment,  which  action  was  still  depending.     He  admitted  that  the 
confiscated  property  of  Sir  James  Wright  had  been  sold,  and  that  by  the 
act  of  the  assembly  of  Georgia,  directions  had  been  given,  for  applying 
the  produce,  in  the  first  place,  in  payment  of  such  debts,  as  should  be 
proved  against  such  edects,  to  the  satisfaction  of  the  commissioners ;  but 
lie  did  not  know  of  any  steps  taken  towards  proving  this  particular  debt, 
subsequent  to  the  before  mentioned  entry  ot*  the  board  of  commissioners. 
H,e  admitted  that  Charles  Pinkney,  was  a  member  of  the  American  Con- 
l^ress,  but  insisted  that  he  ought,  notwithstanding,  to  be  at  liberty,  to 
resort  to  the  plaintiffs,  as  executors  of  Sir  James  Wright,  for  payment  of 
the  debt,  more  especially  as  Sir  James  Wright  in  his  life-time,  received 
considerable  sums  of  money  from  the  British  Government,  in  part  satis' 
fhciionfor  the  loss  xvhich  he  sustained  by  the  confiscation  of  his  property  in 
American  • 

After  the  coming  in  of  this  answer,  a  motion  was  made,  23d  January, 
1788,  for  an  injunction,  which  aft6r  a  long  argument  (which  is  reported 
in  Hen.  Blackstone's  Rep.  Com.  Pleas,  136.)  was  granted. 

Afterwards,  the  defendant  Pinkney  put  in  an  answer,  in  which  he 
slated  his  application  to  the  commissioners,  and  the  minutes  of  the 
board,  as  the  same  appears  in  the  answer  of  the  defendant  Nutt,  and 
that  he  considered  the  same  as  a  total  rejection  of  his  claim  upon  Sir 
James  Wrighfs  estates,  although  the  commissioners  did  not  think  proper 
to  declare  the  same  ;  for  which  reason  he  did  not  make  any  application 
Co  the  Legislature,  he  being  well  assured  and  convinced,  that  such 
application  would  not  have  been  attended  with  any  success,  and  that 
upon  enquiry  of  the  best  informed  officers  of  the  government,  he  had 
received  assurances,  that  no  provision  would  ever  be  made  for  this  claim,  ^qq  j  t 
[*]  and  that,  upon  such  claims  as  had  been  admitted  on  the  confiscated  L  ^3*  J 
estates,  no  equivalent  payment  ever  had  been,  or  probably  ever  would 
be  made,  from  the  dissipated  state  of  their  funds ;  and  that  defendant 
had  made  application  to  the  auditor  for  claims  aeainst  confiscated  estates 
in  tlie  said  State,  who  sent  him  a  certificate  of  the  said  minutes,  and  also 
another  certificate,  by  which  he  certified,  tliat  he  had  never  settled  the 
above  mentioned,  or  any  other  claim  of  Miles  Brevoton*s  executors, 
against  Sir  James  Wrighfs  estate,  and  also  that  no  provision  had  been 
made  by  the  Legislature,  for  settling  the  same  and  for  the  reasons 
assigned  by  the  commissioners,  as  before  stated,  no  provision  can  or  will 
be  made  for  it  by  the  State  of  Georgia  f  and  the  detendant  further  said, 
that  it  was  always  out  of  the  power  of  the  representative  of  the  said 
Miles  Bremton,  to  obtain  payment  of  the  said  note  from  the  State  ol 
Georgia.  He  admitted  that  his  father  was  a  member  of  the  provincial 
Congress,  in  opposition  to  the  government  of  Great  Britain^  and  in 
several  other  offices  in  the  American  government,  and  was  openly  and 
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I79l.        avowedly  in  opposition  to  the  British  government.    He  further  said, 

^  _  \   _^      that  his  father  and  himself,  as  citizens  of  Carolina^  or  himself  as  a 

WftiGHT        member  of  Congress,  could  not  avail  themselves  of  any  fund  provided 

against        by  the  Stale  of  Georgia  for  payment  of  this  demand,  anv  more  than  the 

NuTT.         subjects  of  any  other  State  m  amity  with  Georgia,  the  States  being 

perfectly  distinct,  and  that  he  had  used  all  methods  in  his  power  to  no 

effect.    The  other  facts  stated  in  this  answer,  were  much  the  same  with 

those  in  the  answer  of  the  defendant  Nutt.    This  answer  was  not 

replied  to. 

Mr.  Aitomeu  General^  Mr.  Hardinge,  Mr.  Graham,  and  Mr.  Richards^ 
for  the  plaintiiu.  The  equity  of  this  case  is,  that  Sir  James  Wright  has 
had  all  his  property  in  Georgia  confiscated,  was  himself  a  banished  man, 
and  that  the  fund  to  which  the  creditors  should  resort,  is  that  confiscated 
property  in  the  hands  of  the  State  of  Georgia, 

In  order  to  enable  the  executors  of  Brewton  to  sue  Sir  James  Wright, 
.  personally,  they  should  shew,  that  they  have  exhausted  every  meuod 
m  their  power,  to  recover  against  his  estate.  Upon  the  application  of 
Pinkney,  to  the  commissioners,  they  refused  the  claim,  as  the  executor 
£'♦335  ]  Charles  Pinkney  the  elder,  had  [•]  become  a  British  subject ;  but  thw 
determination  was  not  absolute,  that  he  ought  not  ultimately  to  recover ; 
they  Only  referred  him  to  the  Legislature,  to  which  he  never  applied, 
because  he  says,  it  would  have  proved  useless  if  he  had  ;  but  he  did  not 
avail  hnmself  of  the  other  method  he  had  in  his  power.  He  could  have 
.'gone  to  a  jury,  and  obtained  a  certificate,  and  if  he  takes  on  himself  to 
forbear  tiJcing  these  steps,  he  cannot  come  upon  Sir  James  Wright  per- 
sonally ;  and  his  executors  have  a  right  to  have  the  injunction  continued. 
The  equity  of  the  case  is  very  simple,  that  the  person  who  has  access 
to  a  fund  for  the  pa3rment  of  his  debt,  to  which  the  debtor  has  not  access, 
shall  make  it  available  before  he  comes  upon  the  debtor  pcrsdbally*  It 
is  against  natural  justice  in  the  creditor  to  say,  you  shall  lose  your  pledge, 
"and  you  shall  pay  me  the  money,  because  I  will  not  have  recourse  to 
the  pledge.  And  natural  justice  also  requires  that  the  proof  shall  rest 
^upon  the  creditor,  because  none  but  he  can  know  whether  he  has 
applied  to  the  proper  fund  or  not.  The  Confiscation  Act  pointed  oat 
the  methods  in  which  creditors  were  to  proceed  against  the  confiscated 
estates,  and  by  omitting  to  follow  which,  the  creditor  loses  his  remedy. 
When  the  commissioners  refused  redress,  Pinhiey  should  have  applied 
to  the  Legislature ;  if  they  did  not  relieve  him,  he  should  have  brought 
an  action  against  the  commissioners.  Not  having  pursued  those  measures 
he  cannot  sue  here.  It  comes  on  precisely  upon  the  same  ground  it 
did  before,  and  upon  which  your  Lordship  ordered  the  injunction.  In 
Foliott  V.  Ogden,  1  Blackst.  Rep.  Com.  Pleas,  123.  they  were  both  loyal- 
ists ;  Lord  Loughborough,  there  approved  of  what  your  Lordship  had 
done  in  the  former  stage  of  this  cause,  and  agreed  that  where  the 
first  fund  is  fraudulently  not  resorted  to,  that  would  be  a  good  ground 
of  equity.  In  this  case,  there  is  no  doubt  recourse  might  have  been 
had  to  the  first  fund.  Charles  Pinhiey  is  a  leading  man  in  the  assembly; 
•  and  his  not  obtaining  a  remedy,  was  a  collusion  with  the  State. — With 
respect  to  precedents ;  the  peculiarity  of  this  case  takes  it  out  of 
precedents.  It  was  compared  to  the  case  of  Houlditch  v.  Mist,  1  Pr. 
Wms.  695,  but  that  case  does  not  apply.  In  Arnold  v.  Holker,  in  the 
Exchequer,  it  appeared  that  Holkernaa  obtained  a  certificate ;  a  great 
part  of  the  argument  turned  on  his  having  used  due  diligence,  tm  be 
was  ordered  in  the  first  place  to  make  his  certificate  available.  It  is  not 
[  ♦336  ]  an  easy  thing  to  compare  this  to  any  other  case.  It  does  not  [♦]  resemble, 
the  case  of  bankruptcy  or  insolvency,  because  there  the  party  is  d»- 
charged;  but  suppose  a  party  to  die,  indebted  by  mortgage  and  simple 
contract,  the  Court  on  behalf  of  the  simple  contract-creditors  might 

compel 
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I  the  mortgagee  to  abide  by  his  mortgage,  if  sufficient.     It  is  said,         i791« 
liere  a  man  has  two  securitiesy  he  may  avail  himself  of  either ;      ^    -  ^  m_^ 
the  ordinary  case,  where  that  is  true,  the  debtor  is  master  of  all        Wright 
ids,  and,  therefore,  there  is  no  justice  in  his  telling  the  creditor         agamu 

sliall  abide  by  one  of  them.     Here  Sir  James  Wright  was  no         Nutt^ 
master  of  the  fund  in  Georgia,  and  the  debtor  not  being  roaster 
I  funds,  Pinkney  may  be  paid  out  of  that  fund ;  and  it  would  be 
ble  to  recover  back  any  thing  he  may  have  been  paid. 
Solicitor  General^    Mr.  Mansfield^    Mr.  Stanlei/j    and  Mr.  Steel, 

defendants.  The  bill  admits,  by  its  principle,  that  there  is  no 
,  at  law,  to  say  that  the  debt  is  destroyed  ;  then  there  must  be 
round  of  equity  upon  which  they  call  upon  this  court  to  dissolve 
)t,  and  this  is,  that  by  the  Confiscation  Acts  in  Americoy  Sir 
fVright*s  property  is  confiscated,  liable  to  his  debts  due  to  good 
thful  citizens  of  the  State,  such  of  whom  as  had  claims,  were  to 
ictions  within  twelve  months,  and  that  the  acts  contain  certain 
s  of  proceeding,  but  except  the  claims  of  persons  unfriendly  to 
in  freedom.  And  the  bill  states,  that  the  creditor  Pinkney  was 
ected  to  America,  and  that  defendant  Nidt  was  a  limited  adminis- 
nd  creditor  of  Pinkney. 

|uestion  is,  whether  supposing  them  to  be  well  affected  to  America, 
Te  bound  to  apply  to  the  State  of  Georgia,  for  a  proportion  of 
>perty.  We  do  not  admit  that  Bretoton  was  himself  such  a 
'  as  could  apply  to  the  State;  and  if  he  could  not,  it  was  not 
is  executors  should.  What  they  maintain  is,  that  the  character 
lefendants  obliged  them  to  resort  to  the  Slate ;  and  that  Sir 
Vrigkt,  though  able  to  pay  a  creditor,  who  treated  with  him  on 
iivd  of  a  personal  contract,  has  a  right  to  compel  him  to  resort 
!und,  and  to  reduce  him  to  the  delay  necessary  to  bring  that  fund 

'  this  equity  can  be  maintained,  it  must  be  so,  though,  no  more  had       [  *337  2 
nfiscated  than  was  sufficient  to  discharge  the  debt ;  and  if  that 
IS  ten  pounds  less  than  the  debt,  that  the  creditor  be  paid  the 
nus  ten  pounds ;  and  that  too  where  the  creditor  treated  for  a 
1  contract. 

e  are  no  cases  in  this  court,  except  those  in  which  diligence  is 
•  nature  required,  in  which  the  creditor  has  been  answerable  for 
If  he  taKes  a  bill  of  exchange,  he  must,  from  the  nature  of 
rument,  use  diligence ;  but  i^  he  takes  a  mortgage,  the  court 
?r  called  upon  him  for  diligence,  but  he  may,  notwithstanding 
lect  on  his  part,  sue  at  law,  returning  the  securities. 
!a«e  in  Peere  Williams  {Holditch  v.  Mist)  appears  to  apply  to 
3 :  the  Lord  Chancellor,  there,  thought  tJie  creditor  ought  not 
strained  from  proceeding.     What  is  the  case  of  a  bankrupt  ? 
r  never  supposes  that,  because  a  man's  property  is  taken  away 
D,  he  is  discharged  from  paying  his  debts ;  notwithstanding  that^ 
r  sue  him ;  the  certificate  would  be  no  discharge,  but  that  an 
parliament  has  said  it  shall.     What  is  the  case  of  a  person  at-  ' 
'    He  may  be  taken  in  execution,  yet  he  can  have  no  property  ; 
reason  is,  because  a  man  undertakes  in  all  cases  to  pay.    There  is 
where  a  surety  has  endeavoured  to  compel  the  creditor  to  sue  the 
1.     We  deny  that,  in  this  case,  there  is  a  fund  that  can  be  made 
i  to  pay  this  demand ;  they  should  liave  proved  that  the  fund  is 
lan  the  debt.     The  injunction,  in  this  case,  went  on  the  ground 
tknei/s  answer  was  not  come  in.     Arnold  v.  Holker  went  no  . 
than  this,  that  Holker,  having  property  of  the  debtor  in  his 
t  should  be  seen  what  could  be.  made  of  it,  and  that  Arnold 
ay  the  rest  and  costs.     As  to  not  being  able  to  put  the  fund 
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179K        >n  Sir  James  fTr/or^/'s  possession,  it  is  sufficient  that  the  contract 
^    -\  i._  '      for  prompt  payment,  no  change  in  Sir  James  WrigMs  circumstance 
Wright       can  make,  any  difference.     Sir  James  Wrighfs  executors  having  snfli- 
agahisi        cient  assets  to  pay  this  demand,  they  might  as  well  refuse  payment  on 
NuTt.         Qi^y  other  ground  as  that  they  set  up.    Suppose  the  case  such,  that,  if  Sir 
James  Wright  was  sent  to  gaol,  it  would  be  total  ruin  to  him,  the 
court  could  not,  on  that  ground,  restrain  the  creditor.    Here  was  no 
[  "*S38  ]      agreement  to  take  the  remedy  out  of  any  specific  part  of  the  [♦]  pro^ 
perty.     Supposing  these  persons  were  riot  such  as  could  apply  to  the 
state  of  Georgia^  or  had  not  opportunity*  what  would  be  the  esse 
then  ?    And  in  fact  Brexvton,  though  at  first  he  was  an  enemy  to  the 
taxation  of  America,  was  really  a  friend  to  this  country,  and  was  coming 
hither  to  settle  with  his  family,  but  they  were  lost  at  sea.     This  is  an  at- 
tempt to  compel  his  executors  to  apply  to  the  State  of  Georgia^  to  take 
this  sum  under  such  terms  as  they  shall  choose  to  impose.    Mr.  Hardings 
said,  that  the  Confiscation  Act  required  the  creditor  to  apply  to  the  State 
for  this  debt,  but  there  is  no  such  term  as  require  in  the  act.    If  this  be 
so,  the  case  wants  some  contract  at  law,  by  which  the  creditor  is  to  be 
deprived  of  his  right  of  suing  in  such  way  as  he  thinks  proper.    What 
are  the  acts  of  confiscation  as  to  Sir  James  Wright?    Acts  of  injusticek 
depriving  a  debtor  of  his  property ;  but  that  stillcannot  affect  the  rights 
of  creditors.     The  fund  provided  in  America  is  called  a  pledge :  if  it  b6 
considered  so,  it  is  decisive  for  the  defendants.     There  is  no  case 
where  a  creditor,  having  a  pledge,  is  bound  to  make  the  most  of  it, 
before  he  can  proceed  personally  against  the  debtor,  unless  he  is  bouad 
to  do  so  by  contract,  or  by  the  nature  of  the  pledge.    We  know  vciy 
little  of  this  pledge,  but  that  the  certificates  are  to  be  paid  at  seven 
years'  distance.    Therefore,  according  to  this  argument,  nothing  is  ta 
be  paid  on  this  demand  till  the  expiration  of  seven  years.     The  equity, 
in  this  case,  if  admitted,  would  be  very  uncertain,  as  it  might  depend 
on  the  compensation  Sir  James  received  from  this  country ;  for,  if  \^ 
losses  were  compensated,  ought  he  not  to  pay  his  debts  arising  firom 
personal  contracts  ?    If  there  had  been  any  eround  to  contend  that  the 
fund  in  America  was  the  primary  fund  in  this  case,  it  might  have  been 
used  as  a  defence  at  law.    llie  question,  which  was  the  primary  fund, 
is  a  question  at  law.    In  the  case  of  Kempe  v.  Antill,  (ante,  vol.  ii.  p.  11«) 
an  injunction  was  refused  to  stay  an  action  on  a  bond,  on  the  ground 
that  the  debtor*s  estate  was  confiscated  in  America* 

Mr.  Attorney  General,  in  reply.  It  is  contended  that  Brewton,  the 
original  creditor,  had  not  an  opportunity  of  appljring  under  the  confis- 
cation acts,  and  that  Pinkney  was  in  the  same  predicament,  not  being 
friendly  to  America.  As  to  the  first,  we  have  it  in  proof,  that  Bretcton 
was  a  member  of  the  first  congress ;  and  both  Ptnkney,  and  his  son, 
[♦339  J  the  present  defendant,  [*]  were  friendly  and  took  part  wi^  Ammca* 
It  is  contended,  that  the  original  contract  was  a  mere  personal  contract 
of  Sir  James  Wright,  but,  in  a  variety  of  cases,  it  happens  that  cir- 
cumstances vary  the  nature  of  contracts.  The  natives  were  the  only 
persons  who  ^couId  have  benefit  under  the  Confiscation  Acts :  no  fo- 
reigners could  have  any  benefit,  especially  ^\t  James  Wright^  whbwtf 
banished ;  the  confiscated  estate,  therefore,  partakes  of  me  nature  of 
a  pledge,  in  the  power  ajjL^he  creditor ;  and  if  a  man  has  a  pledge,  and 
does  not  mean  to  avail  himself  of  it,  he  must  give  it  up :  it  it  h^ppeni 
that  he-cannot  give  it  up,  he  is  in  the  situation  of  a  person  who  w»hei 
to  avail  himself  of  both  remedies.  Here  Pinkney  did  avail  himself  of 
these  effects.  It  is  objected,  there  was  no  requisition  to  Pinkney  to 
avail  himself  of  the  pledge  ;  but  that  is  done  away  by  his  having,  in 
fact,  beUikcn  himself  to  it,  and  only  having  deserted  it  from  the  fear 
tliat  it  would  not  he  available.    It  is  objected,  that  there  is  no  principlei 
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lliat  if  a  man  had  lost  all  his  property  in  one  country,  that  he  sliall  not 
be  pursued  on  a  transitive  contract  in  another  country  ;  or  that  his  being 
deprived  of  property  should  be  no  reason  for  his  not  being  liable  to  his 
contracts ;  but  our  own  acts  of  parliament,  as  to  bankrupts,  shew  this 
has  been  thought  to  be  consistent  with  natural  justice.  So,  in  the  case 
of  attainder,  if  the  act  of  attainder  provided  for  the  payment  of  the 
debts  of  the  person  attainted,  it  would  be  a  parallel  case ;  and,  in  that 
case,  I  shoulu  contend  that  the  creditor  must  first  apply  under  the  act, 
before  he  could  personally  sue  the  debtor.  In  the  present  case,  there 
was  property  sufficient  in  America  to  pay  the  debt.  We  do  not  charge 
the  defendant  Pinkney  with  any  collusion  with  the  state  of  Georgia  ; 
but  object,  that  he  did  not  follow  up  his  application  there  as  he  ought 
to  have  done,  before  he  could  come  personally  on  Sir  James  Wright. 

Lord  Chancellor  said,  he  was  still*  of  the  same  opinion  as  he  was  be- 
fore as  to  the  equity  in  general ;  for,  if  a  creditor  here  had  a  fund  in  a 
public  treasure  provided  for  payment  of  his  debt,  and  would,  notwith- 
standing, pursue  the  debtor  personally,  it  would  be  the  most  uncon- 
scientious case  possible.  (3) 

If  the  defendant,  by  any  unfair  pleading,  had  misled  them,  it  would 
be  different;  but  here  he  has  stated  his  application  to  the  State  of 
Georgia  fairly,  and  its  failure  of  success;  and  wherever  [*]  a  party 
throws  himself  on  the  defendant's  answer,  by  not  replying  to  it,  he  must 
take  whatever  the  defendant  swears  to  be  true. 

But,  as  he  really  thought  the  application  made,  even  now,  might  be 
available,  he  ordered  the  cause  to  stand  over,  to  make  an  application 
to  die  State  of  Georgia.  (4) 

(3)  See,  however,  Holditck  t.  Mist,  1  P.  W.  695.,  and  Lord  Elrhn  C.'s  convincing 
arguments  to  the  contrary  in  H^right  v.  Simpson,  6  Ves.  726,  727.  et  scq»  750,  731, 
753.  &c. ,  and  note  (2)  antea,  326. 

(4)  When  the  cause  came  on  finally,  the  Lord  Chancellor  ordered  the  money  to  be  paid 
cyver  to  NuU,  upon  his  giving  security  to  refund  it,  if  the  decree  should  be  against  him. 
Xiord  Eldon  C.  observes  on  this,  thai,  if  his  Lordship*s  doctrine  was  correct,  there  was  no- 
ground  to  direct  such  security  to  be  given.  Vide  6  Ves.  719.  &  731.,  and  note  (2)  atUea^ 
p.  326. 
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Pybus  against  Smith. 
(Reg.  Lib.  1790.  B.  fol.  683.  b.) 


[Fide  S.  C. 
upon  the  first 
occasion,  1  Ves. 
jun.  189.  &c] 

LbtcoliCs  Inn 
HaU,  3d  Aug. 

A  feme  covert 
having  a  set- 


BY  lease  and  release,  dated  5th  and  6th  May,  1785,  being  a  settlement 
subsequent  to  the  marriage  of  the  defendant  Thomas  Vernon  with 
AmtU-Maria  his  wife,  the  said  Thomas  and  Anna-Maria,  in  pursuance  !l!j"^^^jl 

^^  money  in  the 
funds,  the  rents  and  dividends  to  be  paid  to  her,  and  an  she  should  from  time  to  time  direct,  with  a  oon- 
tiogent  remainder,  in  failure  of  issue  to  herself,  conveys  tlie  whole  jointly  with  her  husband  as  a  tecuritj 
for  the  husband's  debts,  the  conveyance  must  be  earned  into  execution  by  a  court  ofequity.(l) 

(I)  Lord  Thuriow  had  in  this  case,  a  moM  aniumtjUtire  to  find  any  principle  of  a  court 
•f  eguily  strong  enough  to  jtrotect  the  property  againd9u  improvident  act  in  guestion  ;  and 
this  earnest  widi  led  his  Lrfordship,  in  the  first  instance,  to  doubt  whether  the  direction 
**  from  time  to  time**  did  not  restrain  a  sweeping  simultaneous  appointment  (See  the 
report  in  1  Ves.  jun.  1 94.)  The  paint  of  law  toas,  houtever,  too  strong  to  be  contended  with  g 
and,  as  a  married  woman  was  in  a  court  of  equity  tr«ited  as  the  absolute  owner  of 
property  given  to  her,  or  according  to  her  appointment,  absolutely,  (which  implied  every 
right  of  alienation,)  so,  at  last.  Lord  Thuriow  struggled  hard  in  the  principal  case  to 
induce  Mrs.  Vernon  to  exercise  her  right  with  u  more  provident  care  than  she  at  first 
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179Ii  of  a  decree  of  the  Court  of  Chancery,  released  to  the  defendants  Smkh 
V  i^y^^  and  Leader  a  messuage  in  Garland- AUei/,  Bishopsgaie-Streeif  in  trust  to 
PrBiTs  permit  said  Anna-Maria^  to  receive,  or  otherwise  during  the  life  of 
^"^  said  Anna-Maria^  to  pay,  apply,  ana  dispose  of  the  rents  and  profits 
unto  such  person  or  persons,  in  such  shares  and  proportions*  manner  and 
form,  and  to  and  for  such  uses  and  purposes,  as  she^  the  said  Anna^Maria 
Vernon  should^  by  any  xjoriting  or  tcritmgSy  under  her  proper  handy  Jrom 
time  to  timey  direct  or  appoint^  and  in  detault  of  such  direction,  then  into 
the  proper  hands  of  the  said  Anna-Maria^  [to]  and  for  her  sole  and 
separate  use ;  and  after  the  decease  of  the  said  Anna-Maria^  then  upon 
trust  for  such  person,  for  such  estate  and  estates^  in  such  shares  and  pro- 
portions, and  for  such  uses,  and  [charged  and]  chargeable  with  such 
sums,  and  subject  to  such  powers,  provisions,  declarations,  limitations, 
and  agreements,  and  in  such  manner  and  form,  as  the  said  Anna-Maria 
Vernon^  whether  covert  or  sole,  by  any  deed  or  instrument  in  writing, 
with  or  without  power  of  revocation,  to  be,  by  her  [duly  (2)]  executed^ 
under  her  hand  and  sealy  in  the  presence  ofttoo  or  more  credible  xvitnessest 
should  direct,  limit,  or  appoint,  and  in  default  thereof,  and  as  to  such 
part  whereof  there  shoula  be  no  appointment,  in  trust  for  the  said  Anna- 
Maria  Vemony  her  heirs  and  assigns  for  ever.  And  it  was  by  the  said 
indenture  witnessed,  that  the  said  trustees  should  stand  possessed  of 
2531/.  four  per  cent.  Bank  annuities,  mentioned  in  the  said  decree,  during 
the  life  of  tne  said  Anna- Maria  Vernon^  to  pay  and  apply  the  dividends 
[  *$4fl  ]  unto  such  persons^  and  in  such  shares  and  [•]  proportions,  manner  and 
fbrm,.'and  to  and  for  such  uses,  intents,  and  purposes,  as  the  said  Anna- 
Maria  Vernon  should,  by  any  writing  or  writings,  under  her  hand,  direct 
and  appoint,  and  in  default  thereof^  to  pay  the  same  into  the  hands  of 
the  said  Anna-Maria  Vernon,  for  her  sole  and  separate  use  ;  and  after 
the  decease  of  the  said  Anna-Maria  Vernon,  to  sell  the  same,  and  pay 
and  apply  the  money  arising  therefrom,  to  and  amongst  all  and  every 
the  cnild  and  children  of  the  said  Anna-Maria,  by  the  sa»d  Thomas; 
and  in  case  there  should  be  no  child,  or  all  of  them  should  die  under 
twenty-one,  unmarried,  then  to  such  uses  as  said  Anna-Maria  Vernon 
should  by  any  deed  or  instrument,  in  writing,  under  her  hand  and  seal* 
executed  in  the  presence  of,  and  attested  by  two  or  more  credible  wit- 
nesses, direct  or  appoint ;  and  in  default  thereof,  for  the  executors  and 
administrators  of  said  Anna-Maria  Vernon, 

The  defendant,  Thomas  Vernon,  was  a  trader,  and  dealt  with  the 
plaintiffs,  who  were  bankers,  in  the  way  of  their  trade,  and  applied  to 
them  to  accept  and  pay  such  drafts  as  he  should  draw  upon  them,  or 
make  payable  at  their  house,  which  they  consented  to ;  but  in  1785, 
being  considerably  in  advance  on  his  account,  they  required  him  to  give 

a]7])eared  inclined  to  do.  **  Whilst,  however,  the  ^vax  was  yet  waim  upon  the  deed,  die 
**  creditors  of  the  husband  got  a  clum  upon  it  by  an  informal  instrument ;  and  the  flose 
**  Judge,  who  had  made  such  efibrts  to  protect  her,  was,  u]}on  authority,  obliged  tu  ruth* 
"  draw  that  protection."  Vidd  j)cr  Lord  Eldon  C,  9  Ves.  403, 494.,  1 1  Ves,  221,  222^ 
18  Vesi.  434.,  2  Meriv.  487.  &c.  Lord  Thurlow  then  suggested  that  sudi  improvideot 
acts  might  be  preventetl  in  future  by  the  introduction  of  words  jtosilively  restrictive  of  any 
such  sweejnng  alienation ;  and,  for  the  first  tinie,  tried  the  experiment  in  the  settlement  flf 
Miss  Watson,  wherein  he  himself  was  a  trustee.  Jjot^ Eldon  C,  after  often  observing 
this,  states,  in  1817,  tliat  **  Lord  Alvanley,  who  followed  Lord  Thurlow,  thought  it  a  vahd 
**  clause;  and  so  it  lias  remained  ever  since.**  Vide  in  Jackson  v.  Hobhouse,  2  Meriv. 
487.  &  488.,  and  the  preceding  references,  jKissim,  The  earliest  cases,  and  the  course  of 
judicial  impression,  upon  these  subjects  will  be  found  interspersed,  ubi  supra;  and  the 
Editor  has  now  little  more  than  to  refer,  in  particular,  (agreeably  to  the  notes  of  Lord 
Jiedesdale,)  to  Grigbi/  v.  Cox,  before  Lord  Hardwicke,  1  Ves.  517.,  and  to  Fredericks. 
Hart  well,  before  Sir  L.  Kenyan,  M.  R.  (lately  reported  ]  Cox,  193.)  He  should,  how- 
ever, state  that  he  has  already  shortly  observed  upon  the  subjects  in  question  in  his  notes 
upon  Huline  v.  Tenant,  Frascr  v.  BaiUL!,antea,  1  vol  16.  and  518,  519.  and  Fettijflact 
V.  Gorges,  untea,  8. 

(2)  The  word  in  tlie  Reg.  Book  is  •*  dul^*  —  not  "  only.** 
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them  security,  which  he  proposed  to  do  upon  this  separate  property  of  1791. 
the  wife's  ;  and  by  indenture,  dated  15th  August,  1785,  made  between 
the  said  defendant  Thomas  Vernon  of  the  Ist  part,  the  defendant  Anna^ 
Maria  Vernon  of  the  2d  part,  and  the  plaintife  of  the  3d  part ;  reciting 
the  settlement  of  the  5th  Mai/  preceding,  it  was  witnessed,  and  Thomas 
Vernon  thereby  covenanted  to  supply  plaintiffs,  their  executors  and  ad- 
ministrators, with  cash  sufficient  to  pay  and  discharge  all  drafts,  or  bills^ 
drawn  or  made  payable  by  him  at  their  banking-house,  or  which  should 
become  due  or  payable;  and  defendant  Anna-Maria  Vernon,  did,  by 
virtue,  and  in  pursuance  of  her  power,  direct  and  appoint  that  the  rents 
and  profits  then  due,  or  to  become  due,  in  respect  of  the  premises,, 
should,  during  her  life,  be  paid,  by  the  trustees,  to  the  plaintiffs ;  and 
from  and  after  her  decease,  the  trustees  should  stand  seised  thereof,  to 
the  use  of  plaintiffs ;  and  she  also  directed  and  appointed,  that  the  in- 
terest and  dividends  then  due,  or  to  become  due,  of  all  the  S5S1/.  four 
per  cents,  should  be  paid  by  the  trustees  to  plaintiffs,  and  immediately 
after  her  decease  without  issue,  should  belong  to,  and  tlie  trustees 
should  be  possessed  thereof,  for  the  use  of  the  plaintiffs,  [•]  upon  trust,  [  •342  ] 
in  case  default  should  be  made  by  the  said  Thomas  Vernon  in  payment 
to  plaintiffs,  their  executors  or  administrators,  of  any  of  the  sum  or  sums 
of  money  so  to  be  advanced  by  them  to  said  Thomas  Vernon  ;  that  it 
should  be  lawful  to  plaintiffs,  S^c.  to  sell  the  reversion  in  the  real  estate, 
and  the  contingent  interest  in  the  money  in  the  funds ;  or  to  raise  and 
take  up  by  mortgage  thereof,  so  much  money,  as  with  the  rents  and 
dividends,  should  be  necessary  for  paying  the  costs  they  should  be  put 
to,  and  for  reimbursing  them  all  sums  in  which  the  said.TAomn;  Vernon 
diould  be  indebted  to  them,  on  account  of  money  so  advanced  and  in- 
terest thereon,  and  if  there  should  be  any  surplus,  to  pay  the  same  to  her ; 
ind  the  deed  contained  a  power  of  attorney  from  the  trustees  to  plain- 
tifi,  to  receive  the  rents  and  dividends,  and  a  covenant  from  plaintiffs,  in 
case  they  were  kept  indemnified  to  reconvey. 

By  deed-poll,  dated  16th  August,  1785,  under  the  hand  and  seal  of 
Anna-Maria  Vernon,  she,  in  consideration  of  the  marriage,  and  of  love 
md  affection,  and  by  virtue  of  her  power,  directed  the  trustees  to  pay 
;he  rents,  and  after  her  decease,  to  stand  seised  of  the  real  estate  to  the 
jse  of  her  husband,  in  fee  :  and  also  to  pay  to  him  the  dividends  of  the 
noney  in  the  funds  ;  and  af\er  her  decease,  without  issue,  to  stand  pos- 
sessed of  the  principal  in  trust  for  him  absolutely. 

In  November,  1786,  the  plaintiffs  having  discovered  this  deed-poll,  and 
laving  observed  that  though  the  deed  of  appointment  extended  to  an 
indemnity  against  money  paid  upon  drafts,  or  bills  drawn  upon,  or 
nade  payable  at  their  house,  by  defendant  Vernon,  that  it  did  not  extend 
U>  money  paid  for  discount  of  bills  or  promissory  notes,  for  the  accommo- 
iation  of  the  defendant  Thomas,  applied  to  him  for  a  furtlier  security 
igainst  such  monies  advanced  by  way  of  discount,  and  by  indentures  of 
lease  and  release,  dated  6th  and  7th  December,  1786,  the  estate  and 
nonies  in  the  funds  were  made  a  security  for  sums  so  advanced,  or  to  be 
idvanced. 

The  plaintiffs  afterwards  discounted  several  notes  and  bills  of  exchange 
\>r  defendant  Thomas,  and  were  1500/.  in  advance  on  his  account,  when, 
n  1788,  a  commission  of  bankruptcy  was  issued  against  him ;  upon 
irhich,  they  applied  to  the  trustees  to  [*]  pay  the  rents  and  dividends  to  [  •S^S  J 
hem,  and  to  join  them  in  the  sale  of  the  reversionary  and  contingent 
nterest  of  defendant  Anna-Maria  in  the  real  estate,  and  money  in  the 
unds,  in  order  to  their  indemnification ;  and,  upon  their  refusal,  filed 
he  present  bill,  the  prayer  of  which  was,  that  the  defendant  should  pay 
;Qch  rents  and  dividends,  and  join  in  such  sale. 

Mrs.  Vernon,  in  her  answer,  submitted  that  the  rents  and  profits  of  the 

real 


t 

343  Cases  Aroueo  and  Determinxb 

real  estate,  and  the  dividends  upon  the  money  in  the  funds,  ought  to  be 
paid  into  her  own  hands,  for  oer  separate  use,  and  that  they  were  not 
liable  to  the  debts  or  engagements  of  her  husband ;  and  said,  that  she  did 
not  conceive,  at  the  time  of  executing  the  deed,  that  she  was  conveyii^ 
her  life  estate  and  interest,  but  only  the  reversion  in  case  of  her  deaw 
without  issue ;  and  therefore  hoped  that  the  trustees  would  be  decreed 
to  pay  the  same  tocher. 

The  cause  came  on  to  be  heard  in  Trmfit/  Term,  1790,  when  it  was 
referred  to  the  Master  to  report  under  what  circumstances  the  deed 
was  executed ;  and  the  Master  was  to  examine  the  parties  on  interro* 
gatories.(S) 

The  Master  reported,  that,  upon  examination  of  witnesses  exunined 
before  him  on  interrogatories,  it  appeared,  that  the  deeds  were  executed 
by  the  defendants  Thomas  and  Artna'Maria  FemoHt  freely  and  readily, 
and  that  no  arguments  or  persuasions  were  used,  at  the  Umc  of  executing 
the  said  deeds,  by  any  person,  to  induce  them  to  execute  the  same ; 
but  that  the  witnesses  did  not  recollect  that  the  deeds  were  read,  or  the 
purport  thereof  explained,  to  the  defendant  Atma'Maria ;  but  one  of 
the  witnesses,  (who  prepared  the  deed,)  said,  that  it  was  his  constant 

Eractice  to  read,  or  explain,  to  all  parties  executing  deeds  prepared  by 
im,  and  particularly  to  married  women,  the  nature  and  contents  of  sucm 
deeds;  and,  therefore,  he  was  induced  to  believe,  that  the  deeds  so 
executed  were  read,  or  tjie  purport  thereof  explained  to  the  defendants, 
and  understood  by  them,  previous  to  the  execution  of  them  :  and  thai 
the  plaintifi,  upon  their  examination,  stated  that  the  security  was  ex* 
ecuted  upon  the  proposal  of  Thomas  Vernon^  that  they  had  no  concern 
in  the  preparation,  and  that  diey  did  not  know  of  the  preparation 
[  ^^S44f  ]  thereof,  until  after  the  execution :  but,  they  believed,  [*]  the  defendant 
Anna'Maria  knew  that  she  subjected  not  only  the  contingent  reversion 
of  her  property,  but  also  the  income  during  her  life,  to  the  payment  of 
the  money  which  was,  or  should  become  due,  from  her  husband  to  the 
plaintiffs ;  and  that  no  attempt  was  made,  or  endeavour  used  to  make  her 
believe  that  she  was  only  charing  her  reversionary  interest  with  the 
same,  and  said  that  they  did  not  advance  any  money  to  the  defendant 
Anna^Maria  for  joining  m  the  deeds. 

The  cause  came  on  now  upon  the  Master's  report. 

Mr.  Solicitor  General^  for  die  plaintifis,  stated  the  facts,  and  argued 
that  ajeme  covert  was,  as  to  her  separate  property,  exactly  in  the  same 
state  as  2^ feme  sole  (4) ;  and  that  the  payments,  in  this  case,  being  lo  be 
made  to  heryrom  time  to  time^  could  make  no  difference. 

Mr.  Lloi/d  and  Mr.  Nedham  for  the  defendants,  said,  the  present  case 
involved  two  questions ;  Ist,  Whether  the  Court  will  give  its  assistance 
to  carry  the  volontary  agreement  into  execution,  even  where  the  woman 
has  received  the  money,  and  the  transaction  is  perfectljr  fair.  2d, 
Whether  this  is  a  case  in  which  the  Court  will  lend  such  assistance.  It 
is  certainly  in  the  power  of  a  parent  to  give  a  daughter,  who  is  married, 
a  provision,  which  shall  be  payable  fVom  month  to  month,  or  at  other 


(3)  ru&?S.C.  1  VesJuD.  ISd.  to  194.  Sir  J.  S!im€on*s  MS.*  notes  of  the 
it  so  caine  00,  contain  the  following  passages :  **  And  though  the  settlement 
**  in  the  Master's  office,  when  the  huifcaikl  was  insolvent,  with  a  view  to  put  every  lUnf 
**  out  of  hiM  power,  and  to  settle  on  her  and  her  children,  yet  Lord  TAvristo  add  Ifacn 
'*  was  nothing  to  prevent  her  executing  the  power  in  favour  of  her  husband,  and  as  ifae 
**  had  pledged  it,  it  must  answer  the  husband's  debts  as  far  as  the  life  interest  extsadcd; 
"  and  the  words  yhmi  time  to  time  made  no  ^fference,  but  affected  her  vrfaolc  fife* 
*«  interest  Bein^  however,  pressed  by  Mr.  JJoyd,  be  referred  it  to  the  Master  tosse  IT 
"  the  deed  was  fiurly  made;  though  the  Solicitor  General  opposed  it  strongly,  m  tbcft 
-  was  no  particular  objection,  on  the  ground  of  fraud,  stated  in  the  pleadmgs.** 

(4)  See  the  references  in  note  (1)  antea,  34a  especially  18  Ves.  434.  and  jFdiQrv. 
MumeU,  aniea,  1  voL  274.  with  the  Editor's  notes  (ii)Vn4;9ndFeUiitUue  v  Gifret9tmUm,S. 

periodic 
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periods,  without  giving  her  a  power  to  assign  it  over  at  once.  Here  the  1791* 
legal  estate  is  in  the  trustees,  to  receive  the  rents  and  interests,  and  to 
pay  them  to  Mrs.  Vernon^  or  to  permit  her  to  receive  them,  which  is 
the  same  thing ;  for  though  to  permit  a  man  to  receive  rents  and  profits  ' 
would,  at  law,  be  a  good  use,  here  the  use  would  be  executed  m  the 
trustees.  The  title  of  the  plaintifis  is  equitable  and  voluntary,  and  with 
full  notice  that  she  was  a  married  woman ;  and  the  bill  states,  that,  pre* 
vious  to  the  transaction,  the  plaintifis  had  trusted  Vernon  as  far  as  they 
dared. 

Mrs.  Vernon  was  an  infant,  and  a  ward  of  this  Court,  when  Vernon 
carried  her  off  to  Scotland,  It  was  agreed  between  him  and  her  friends^ 
that  he  should  have  part  of  her  fortune,  upon  settling  the  rest  upon  her 
and  her  children.  Upon  this,  he  made  a  proposal  by  which,  had  it  been 
carried  into  execution,  she  could  not  have  appointed  it  in  this  wa^. 
When  your  Lordship  [•]  referred  it  to  the  Master,  he  disapproved  it,  C  *34s5  J 
and  the  present  settlement  was  afterwards  made.  There  are  many  cases 
where  the  husband's  proposal  has  been  considered  as  the  agreement.  In 
such  a  case,  your  Lordship  will  never  permit  the  trustees  to  be  converted 
from  trustees  for  her,  to  trustees  for  the  plaintiffii. 

The  trusts  are,  that  they  shall  permit  and  suffer  her  to  take  the  rents 
Jrom  time  to  time ;  the  proposals  were,  that  they  should  pajr  them  into 
her  own  hands ;  she  was  a  married  woman,  and  the  Court  intended  it 
should  be  a  provision  from  quarter  to  quarter^  as  the  rents  and  interest 
were  paid.  It  was  intendea  as  a  maintenance,  but  the  Court  could  not 
intend  that  she  should,  by  one  stroke,  put  an  end  to  her  future  sub- 
sistence, but  only  that  she  should  appoint  the  dividends  as  they  became 
due. 

If  this  is  not  so,  it  would  be  of  no  use  to  put  in  trustees  into  these 
settlements.  Here,  the  defendant  has  disposed  of  her  provision  without 
their  intervention,  and  swears  that  she  was  not  informea  the  conveyance 
extended  further  than  her  reversionary  interest. 

In  Allen  v.  Papaorthy  1  Vesey,  163.  (5)  where  it  was  held  the  wife 
might  appoint  her  separate  property  for  the  husband's  debts,  she  had 
the  whole  property';  it  was  not  mtended  as  a  maintenance.  The  infer- 
ence from  Grightf  v.  Cox,  S.  B.  518.  is,  that  if  the  words  there  had  been 
as  they  are  in  this,  "  to  pay  from  time  to  time,"  the  wife  could  not 
have  conveyed  it  away.  In  Machorro  v.  Stonehouse^  cited  in  Hulme  v. 
Tenant^  (ante,  vol.  i.  p.  18.)  the  purchaser's  bill  was  dismissed ;  that  case 
is  weH  worth  considering,  for  Sir  Thomas  Sewel  was  in  great  business  at 
the  time  the  cases  on  the  subject  were  determined,  and  must  have  known 
what  was  done. 

In  this  case,  the  agreement  being  different  from  the  first  proposal,  the 
children  would  be  entitled  to  have  the  settlement  varied. 

As  to  the  propriety  of  carrying  the  agreement  into  execution ;  it  is 
merely  an  equitable  agreement,  and  the  pUintiffii  are  applying  to  change 
the  terms  of  it.  If  the  agreement  is  an  improper  one,  the  Court  will 
not  carry  it  into  execution ;  it  was  executed  eitner  in  great  distress,  or 
under  the  control  of  her  [♦]  husband,  and  the  deeds  were  prepared  from  [  #845  J 
the  instructions  of  the  hi^band  alone ;  by  her  answer  it  does  not  appear 
she  knew  what  was  done ;  the  plaintiffs  knew  she  was  to  receive  no 
compensation  for  it. 

If  the  wifie  conveys  her  separate  property  to  the  husband  himself, 
without  doubt  Uiat  will  not  avail ;  yet  there  is  no  positive  law  that  such 
a  conveyance  shall  be  set  aside. 

(5)  It  is  very  defectiYely  stated  in  Mr.  Vesty*s  report.  See  it  fttAtcd'from  tbe  Reg. 
Book  in  the  £diior*ii  Supplement  to  Vesey,  88.  et  teq. 
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1791;  I^  they  were  failing  in  their  circumstancesy  that  would  be  a  sufficient 

^  II    yw/      ground  to  set  the  transaction  aside. 
Ptbus  Lord  Chancellor  said,  if  the  point  was  open,  he  should  have  thought 

<^ainst  that  a  feme  covert  who  had  a  separate  estate,  should  not  part  with  it 
without  an  examination ;  but  2^Jeme  covert  had  been  considered  by  the 
Court,  witli  respect  to  her  separate  property,  as  dijeme  sole;  therefore, 
though  h%  had  been  desirous  of  going  as  far  as  he  could,  he  found  he 
had  gone  too  far  upon  a  former  occasion.  \  If  dijefne  cox>ert  sees 
what  she  is  about,  the  Court  allows  of  her  alienation  of  her  separate 
property. 
[  *347  3  [*]  If  it  was  the  intention  of  a  parent  to  give  a  provision  to  a  child  ia 

such  a  way  tliat  she  cannot  alienate  it,  he  saw  no  objection  to  its  being 
done ;  but  such  intention  must  be  expressed  in  clear  terms. 

It  was  referred  to  the  Master  to  inquire  whether  the  pUiinti&  had  any 
other  security.  (10) 

f  His  Lordship  referred  to  a  case  of  EUis  v.  Atkinsony  [rep.  jjostea,  SSS*]  which  came 
on  in  Easter  and  Trinity,  1789»  where  Uie  limitations  in  the  settlement  were,  that  the 
trustees  should  pay  tlie  interest  of  2000^.  in  the  funds  into  the  plaintiff'  Susannah's  own. 
hands,  or  to  such  person  or  persons,  as  she,  notwithstanding  Iter  coverture,  should,  by 
writing,  under  her  hand,  /nmi  time  to  time^  appoint ;  to  the  intent  that  the  same  Bboukl 
be  for  her  sole,  separate,  and  peculiar  use ;  and  might  not  be  sulject  to  the  ddsts,  &c. 
of  the  husband.  The  husband  and  wife  filed  tlie  bill,  praying  that  the  trustees  might 
assign  the  property  to  the  husband.  It  stood,  as  a  short  cause,  for  the  last  day  but  one, 
of  Easter  term,  and  the  wife  aUended  in  court  to  consent  (6j :  Lord  ChanceUor  doubted 
▼ery  much  whether  he  could  take  her  consent,  but  took  it  de  bene  esse,  and  dasinei)  tiie 
point  might  be  considered  the  next  term,  when  it  was  argued  much  at  kurge  by 
Mr.  Solicitar  General,  and  Mr.  HoUist,  for  the  plaintifib,  who  cited  the  case  of  Oarko 
V.  Pistor,  and  I^Jieman  t.  Cartony,  which  shall  be  stated  below.  Lord  ChanceUor  took 
time  to  consider ;  [but  afterwards  decreed  according  to  the  prayer  of  the  biU.  VHb 
jwstea,  565.  568.  (7)]  ' 

Clarke  t.  Pistor,  Rolls,  25th  March,  1778.  By  settlement,  8th  Feb,  1776,  Bank  stock 
was  covenanted  to  be,  and  was  transferred  to  trustees,  in  trust  to  pay  the  interest  and 
dividends  to  such  persons,  &c.  as  plaintiff  Margaret  should, yVtrnt  time  to  tinu,  during  her 
life,  notwithstanding  her  coverture,  by  any  note  or  writing  under  her  hand,  direct  or 
appoint,  and  in  default  of  appointment,  into  the  proper  hands  of  plaintiff  Marg<Mretf  for 
her  separate  me ;  and  after  her  death,  to  transfer  the  stock  to  plaintiff  the  husband, 
absolutely.  On  bill  filed  by  the  husband  and  wife,  without  appointment  {8},  and  on 
consent  of  the  wife,  the  Court  directed  the  trustees  to  transfer. 

Nieman  v.  Cartony,  24th  April,  177L  A  legacy  had  been  given  to  the  wife  for  her 
sole  use,  with  a  power  of  appointment  by  will,  and  in  default,  to  her  executors.  It  was 
ordered,  on  her  consent,  to  be  paid  to  the  husband. 

It  was  also  said,  in  arguing  EUis  v.  Atkinson,  that  Lord  Kenyan,  when  at  the  RoBs, 
had,  upon  great  consideration,  in  the  case  of  Mrs.  John  BuUer  (9j  who  was  entitled  to 
separate  property  for  life,  with  remainder  to  her  children,  with  her  consent,  ordered  a 
part  to  be  raised  for  the  advancement  of  a  child. 


(6)  It  seems  the  examination  of  the  wife  in  Ellis  v.  Atkinson,  and  in  Frederick  v. 
Hartivell,  1  Cox,  193.  was,  in  each  case,  totally  unnecessary  and  irregular.  Vide 
8  Ves.  173,  174,  175.  183.  &c  ;  10  Ves.  582. ;  13  Ves.  190.  192.,  and  the  Editor's  note 
to  Eraser  v.  BaHlie,  antea,  1  vol.  518,  519.  Sed  vide  per  Lord  Hardwicke  C.  in  Pewleti 
▼.  Delaval,  2  Ves.  669,  670. 

(7)  Correction  in  Mr.  Broum's  copy. 

(8)  So  likewise  in  Allen  v.  PajnvoHh,  1  Ves.  163. ;  but  more  fully,  Supplement  to 
Vesey,  senior,  88.,  a  bill  filed  by  husband  and  wife,  and  a  consequent  decree,  was  held 
equivalent  to  an  actual  appointment. 

(9)  That  case  is  reported  in  1  Cox,  357.  (M*Carmick  v.  BuUer),  and  is  much  obser^Td 
upon  by  Lord  Eldon  C,  8  Ves.  174.  et  seq.  It  seems  now  of  no  authority.  Vwie 
8  Ves.  174.  et  seq,  10  Ves.  584, 585.  &c.  and  the  Editor's  note  to  Fraser  v.  Bailtie,  antea, 
1  vol.  518,  519. 

(10)  The  Court  ordered  an  account  of  what  was  due  to  the  plaintiffs  for  principal  and 
interest  on  any  such  drafts  notes,  and  bills  of  exchange  as  were  mentioned  in  the  bill; 
and  to  inquire  whether  they  had  any  other  securities  in  their  hands  other  than  the  two 
deeds  of  the  15th  August,  1785,  and  7th  December,  1786,  for  securing  the  payment  of 

their 
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tbeir  debts;  and  what  had  been  received  on  the  sattic,  and  what  was  become  of  them.  1791. 
And  an  account  was  directed  of  the  rents  and  profits  of  the  premises,  and  of  the  interest       y      _  j 

of  the  trust-funds  received  by  the  trustees  since  they  had  notice  of  the  appointment  or  p  ^ 
assignment  made  in  favour  of  the  plaintiiTs.     R.  L.  a  ""  / 

Whilst  the  Court  was  thus  endeavouring  to  protect  the  property,  the  wife's  improvident  ^"* 

acts  defeated  iu  care.     See  in  note  (I)  antea,  340..   referring  to  y  Ves.  495,  494.;  »mith. 
1 1  Ves.  221,  222. ;   18  Ves.  454. ;  2  Mcriv.  487.  &c. 


Foster  and  Others  against  Cook  and  Odiers. 
(Reg.  Lib.  1790.  A.  fol.  628.  b.  entered  Foster  v.  Slopes*)  Lincoln**  Inn 

Ilatlt  5d  Aug. 

JJENR  Y  COOK  seised  oT  freehold  messuages,  Sfc.  in  Bucks,  of  the  Tesutor  (hb 

yearly  value- of  130/.  subject  to  mortgages  thereon;  and  also  pos-  w»^«  being 
sessed  of  two  leasehold  estates  for  long  terms ;  and  of  other  personal  ^^^^^^ 
estates   (Jane  his  wife,   with   whom   he   had  intermarried  on  the  7th  trustees,  to 
June,  1779,  being  then  enceint  of  a  child),  made  his  will,  22d  Juney  1779,  apply  profits 
dul^  executed  and  attested  to  pass  real  estate,  and  thereby  gave  to  the  for  the  use  of 
plaintiffs,  (the  trustees)  all  his  real  and  personal  estate  whatsoever,  upon  thcchddduring 
trust  to  pay  his  wife  an  annuity  of  50/.  a-year  during  widowhood,  and  in  [^^2^^^  ^^ 
case  she  should  marry  again,  then  to  pay  her  an  annuity  of  30/.  only  ;  the  child  in  fee; 
and  testator  desired  his  trustees  to  permit  his  wife  to  have  the  use  of  fru/  m  ca$e  the 
his  mansion-house,  and  such  furniture  therein  as  she  should  think  proper,  child  shndd  die 
during  her  widowhood,  and  not  otherwise ;  and  he  thereby  ordered  and  M>«?  ^^""i/y- 
directed,  that  the  child,  toherewith  his  said  wife  xvas  then  pregnant,  should  i^^^^^g*^^ 
be  nourished  and  brought  up  with  his  said  wife,  until  it  should  attain  remainder  over, 
twelve  years  of  age ;  and  desired  his  trustees  should  improve  and  manage  The  child 
his  real  and  personal  estates,  and  all  other  his  substance  and  effects  ^'^  still-bom. 
whatsoever,  in  the  best  manner  they  could,  for  the  benefit  of  the  said  ^^*"  ^^^^ 
child  in  all  needful  and  necessary  support  and  maintenance  whatsoever,  jj^^jgy*^  affirm- 
at  their  discretion ;  (and  gave  particular  directions  [•]  for  the  mainte-  ing  his' will* and 
nance  and  education  of  the  child  at  different  ages)  and  the  testator  then  died  without 
disposed  of  his  real  and  personal  estates  in  the  manner  following ;  **  and  issue.    Forty- 
when  my  child  shall  arrive  at  its  full  age  of  twenty-five  years,  then  I  ^^^'^^ 
give,  devise,  and  bequeath,  all  my  said  real  and  personal  estates  what-  ^^^^  ^^ 
soever,  lands,  tenements,^  and  hereditaments,  with  the  rights,  members,  widow  is 
and  appurtenances  thereto  belonging,  for  ever ;  but  not  to  sell  or  mort-  brought  to  bed 
gage  tne  same,;  charged  and  chargeable,  nevertheless,  with  the  pay-  ofason,  (who 
ment  of  the  annuity  bequeathed  to  my  wife,  by  this  my  will ;  and  in  case  |*  ^^^^^^^ 
my  said  child  should  happen  to  depart  this  life  voithout  leaving  any  issue^  j^^  ^^  ''' 
then,  and  in  such  case  only,  and  not  otherwise,  I  give  and  devise  all  my  cannot  take 
said  real  and  personal  estate,  to  my  loving  cousins  George  Foster,  John  the  estate, 

Foster,   William  Foster,  Mary  King,  and  Jane  Marriott^  (five  of  the  bu$  ihe  dewees 

over  fhall 
take.  {I) 
In  the  will,  the  testator  gate  his  wife  an  annuity;  theshaUt  notwithstandingt  have  her  dower,  (9) 
He  also  ordered  the  trustees  to  possess  themselves  of  his  estates  and  substance,  and  to  pay  debts;  this  ia 
a  charge  of  the  debts  on  the  real  estate. 

And  the  assets  shall  be  marshalled  for  the  legatees,  to  let  them  in  so  far  as  the  personal  estate  has  paid 
towards  the  debts. 

[Birth  of  the  posthumous  child  held  no  revocation  of  the  will. (3)1 

r  *S48  1 

(1)  Vide  Sir  J,  Simeon^s  MS.  Vote,  j>ostea,  350.  ^  '* 

(2)  Vide  etiam,  accordingly,  Pearson  v,  Pearson,  antea,  1  vol.  292.;  French  v.  Davies, 
2  Ves.  jun.  572.;  Straltan  v.  Sutton,  5  Ves.  250. ;  Greatorex  v.  Carey,  6  Ves.  615.; 
Lord  Dorchester  v.  Earl  Effingham,  Coop.  Ch.  Ca.  319. '  Et  vide  1  Roper,  Bar.  & 
Feme,  55B,  et  seq^  especially  568.  &c.,  570.  &c,  578.  &c. 

(3)  Vhk  Sir  J^^Simeon*^  Note,  postea,  Z50, 

defendants) 
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1791.  defendanti)  to  hold  to  them  and  their  heirs  and  assigns  for  ever;*'  and 
after  giving  to  his  uncle,  (the  plaintiff)  JVilliam  FotUr^  a  legacy  of  lOtf. 
to  be  paid  nim  within  five  years  after  his  decease,  and  other  pecuniary 
legacies,  the  testator  declared  his  will  to  be,  tliat  the  plaintira  should, 
with  all  convenient  speed,  after  his  decease,  take  an  inventory  of  his 
effects  and  household  goods,  andj>ouess  themselves  of  all  his  esMes  and 
substance^  and  improve  the  same  for  the  benefit  of  his  said  child,  and  to 
nay  all  his  just  debts,  and  to  keep  an  account  of  all  payments  or  dis- 
Dursements  on  account  of  the  trusts,  and  to  render  an  account  to  said 
child  when  thereto  required,  and  to  reimburse  themselves,  Sfc.  until  the 
child  should  attain  the  age  of  twenty-five  years,  and  appointed  the  plain- 
tiffs executors,  in  trusty  until  the  child  should  attain  twenty-five,  and 
gave  them  power  to  raise  money  for  the  child's  benefit,  and  gave  the 
trustees  Itf .  each  for  their  trouble. 

Jane  Cook  was,  on  the  28th  October,  1779,  delivered  of  the  child  of 
which  she  was  enceint  at  the  time  of  the  testator's  making  the  wilt,  but 
such  child  was  still-born. 

The  testator,  24th  November,  1779,  made  a  codicil  to  his  will,  bj 
which  he  gave  to  his  wife  20l.  and  another  legacy,  and  in  case  any 
overplus  should  remain  in  the  hands  of  his  trustees,  after  payment  of  all 
his  just  debts  and  legacies,  out  of  his  stock  and  personal  estates,  he 
ordered  such  overplus  to  be  divided  into  two  parts,  and  gave  one  moiety 
thereof  to  his  wife,  and  the  other  moietv  to  the  plainti£&,  over  and  above 
[  *S49  ]  ^^^  legacies,  and  [*]  desired  that  the  codicil  might  be  annexed  to, 
and  make  part  of  his  last  will  and  testament,  to  all  intents  and  purposes, 
and  be  deemed  and  taken  as  part  thereof. 

Henry  Cook,  the  testator,  died  14th  January,  17S0,  Iv^ithout  leaving 
any  issue,  and  without  revoking  his  wiD,  which  the  plaintiffii  proved  in 
the  Ecclesiastical  Court. 

Jane  Cook,  the  defendant's  widow  was  delivered  of  a  son,  (the  de* 
fendant  Henry  Cook,)  on  the  9th  day  of  November,  1780. 

The  testator  was,  at  his  decease,  indebted  by  specialty  and  simple 
contract. 

Different  claims  being  set  up,  especially  with»  respect  to  the  legitinia<7 
of  the  defendant  Henry  Cook,  who  was  born  forty-three  weeks,  except 
one  day,  afler  the  testator's  decease,  and  whom  the  devisees  over  con- 
tended, to  be,  on  that  account,  illegitimate ;  and  the  heir  at  law,  ia  case 
the  defendant  Henry  was  illegitimate,  also  claiming  the  whole;  the 
widow  also  claiming  dower,  ana  a  moiety  of  the  residue  oi  the  person- 
alty, if  any :  the  plaintifis  the  trustees*  filed  the  present  bill,  praying  that 
the  will  might  be  established,  an  account  of  the  personal  estate,  and  in 
case  it  should  be  insufficient  to  pay  funeral  expences,  debts,  and  legacies, 
that  a  sufficient  sum  might  be  raised  out  of  the  real  estates  to  make 
good  the  deficiency,  and  that  the  rights  of  the  persons  entitled  to  the 
real  and  personal  estates  might  be  declared. 

The  defendants^  having,  by  their  answer,  made  the  claims  imputed  to 
them  in  the  biU,  the  cause  came  on  to  be  heard,  on  the  4th  July,  1783, 
before  the  then  Lords  Commissioners ;  when  an  issue  was  directed  to  try 
the  ouestion  of  the  legitimacy  of  the  defendant  Henry,  by  trying  whe- 
ther Edward  Cook  (who  claimed  to  be  heir,  if  Henry  was  illegitimate) 
was  the  heir  at  law  of  the  testator,  in  which  issue,  the  said  Edward  Cook 
was  to  be  plaintiff,  and  Henry  Cook  defendant. 

The  issue  was  tried,  and,  by  a  verdict  for  the  defendant  Henry  Cook, 
his  legitimacy  was  established. 
[  *S50  ]  [*]  '^^  cause  had  come  on  28d  June,  1784,  upon  the  equity  re- 

served, when  the  proper  accounts  were  ordered,  and  further  directions 
reserved. 

It 
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It  came  on  now  for  further  directions,  when  three  questions  were         1791. 
made; 

First,  As  to  the  claims  of  Henry  Cook,  and  the  contingent  devisees 
over,  as  to  the  real  estate ; 

Secondly,  Whether  the  wife  was  entitled  to  dower  as  well  as  her 
annufty ; 

Thirdly,  Whether  the  assets  were  to  be  so  marshalled,  as  to  let  in  the 
legatees  upon  the  real  estate. 

On  the  iirst  point  — 

Mr.  Solicitor  General^  for  the  infant,  Henry  Cooky  contended  that  he 
had  a  right  to  the  estate.  The  event  has  not  happened,  in  which  the 
testator  has  given  it  over,  which  was  upon  the  child  of  which  the  wife 
was  then  enceinty  being  bom,  and  dying  without  issue,  under  twenty- 
five  years  of  age;  the  will  making  this  provision,  and  the  event  not 
having  happened,  the  testator  is  dead  intestate,  and  the  infant  (who  is 
found  by  the  verdict  to  be  his  legitimate  son)  is  entitled  as  heir  at  law. 
The  codicil  being  made  after  the  child  was  still-bom,  could  only  be 
referable  to  those  parts  of  the  will  which  remained^  therefore  no  dispo- 
sition was  made  of  the  real  estate.  In  the  case  of  Miller  v.  FaurCy 
1  Vesey,  85.,  though  the  first  devise  failed,  the  second  could  not  take 
place,  because  the  event  in  which  it  was  given  had  not  happened ;  and 
although  the  contingency,  in  this  will,  is  not  so  clearly  expressed  as  it 
there  was,  it  is  a  contingency,  in  case  the  child  come  into  esse,  and  die 
under  twenty-five,  without  issue,  upon  which  it  b  given  over ;  and  that 
oontinsency  has  not  happened. 

Lord  Chancellor  said,  he  owned  it  appeared  to  him  a  desperate  case 
for  the  child.  (4) 

His  Lordbhip  also  observed,  that  he  saw  no  reason  why  tlic  widow 
should  not  have  her  dower.  (5) 

[*3  Mr.  Mansfield  and  Nf  r.  Hollist  contended  that,  upon  the  case,  [  ^SSl  ] 
the  widow  could  not  take  both  the  annuity  and  her  dower.  It  is  an 
annuity  of  50l»  for  life,  if  she  continues  so  long  his  widow ;  if  she  marries 
again,  then  only  30/.  a-year.  He  could  not  mean  she  should  have  this 
and  her  dower.  The  trustees  are  to  have  possession  of  the  whole  estate, 
and  out  of  it  are  to  pay  her  the  annuity ;  which  is  inconsistent  with  her 
having  the  third  part  as  dower.  Her  claim  would  put  the  trustees  out 
of  possession.  This  is  stronger  than  the  modem  cases  that  have  in- 
fringed upon  the  rule,  that  nothing  but  what  is  express  shall  deprive  a 
woman  ot  her  dower.  In  Arnold  v.  Kempsteady  Amb.  466'.,  it  was  held 
the  wife  was  to  have  no  more  than  the  annuity  out  of  the  estate.  In 
Villa-real  v.  Lord  Gahoai/y  Ambl.  682,  it  was  held,  that  giving  her 
dower,  would  disappoint  the  will.  Jones  v.  Collier,  Ambl.  780.  is  also  a 
strong  case  against  her  taking  her  dower. 

(4)  Upon  this  point  [and  the  one  in  the  nuu^nal  note,  mnteoy  S47.]  '*  The  Lord 
*'  CkanceUor  held  dearly,  that  the  child  bom  after  the  will  could  have  no  r^ht,  aa  there 
"  was  a  clear  devise  to  others  upon  the  death  and  failure  of  issue  of  the  cbud  en  venire, 
'*  which  was  rendered  still  stronger  by  the  codicil  attested  to  pass  land,  which  operated 

as  a  confirmation  of  the  will.     And  that  nothing  could  senre  him  but  stretching  the 

cases  of  implied  rerocation  upon  the  marriage  and  birth  of  a  child  after  a  will,  to 

the  case  of  a  child  bom  after  the  will  prater  spem,  tiiough  of  a  marriage  prior  to  the 

"  win,  which  had  been  contended  for  in  some  cases.     That  there  was  not  the  least 

*'  prospect  of  success  on  such  a  case ;  and,  therefore,  dedaied  the  interests  of  the  partica 

"  in  the  cause  accordingly.'*     From  Sir  J.  Simeon'f  M&  NoUu  . 

(5)  *'  Lofd  ThuHow  C.  held  that  she  should  not  be  driren  to  her  dectioa,  but  might 
"  take  her  dower,  and  also  the  benefits  siven  her  under  the  will.  For  that  dower  was 
"  an  inckoaie  rigfu  during  coverture,  which  could  not  be  taken  finom  the  wife^  bat  by 
**  expreu  language,  or  an  inference  whidi  was  irrssistible,  amouating  to  dedaratioo 
«  pUwu  That  upon  mere  conjecture  and  slight  probability,  as  in  thii  case^  she  should 
*•  not  lose  her  plain  legal  right;  and  theraore  decreed  aoeoidiiigly,"  From  Sir  J. 
«  Simeon's  MS,  j^otett    3ee  lOso  the  rcierencet  in  note  (8)  otKm,  347. 

With 
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1791.  With  respect  to  the  charge  of  debts,  it  is  not  sufficient,  here,  to  mdkc 

N   m^^/     B  charge  upon  the  real  estate.     It  is  only  a  discretionary  power  to  raise, 

FonsR        out  of  the  personalty  sufficient  to  pay  the  debts ;  he  clearly  meant,  only 

against        the  personalty  to  be  liable.     There  is  no  case  where  the  real  estate  has 

^^^'*         been  devised,  that  the  Court  has  marshalled  the  assets. 

Lord  Chancellor.  With  respect  to  the  charge  for  payment  of  debts, 
he  directs  the  trustees  to  possess  themselves  of  all  his  estate  and  sub- 
stance to  pay  debts ;  it  is  a  most  direct  charge. 

Then  as  to  the  other  point,  the  wife  has  a  charge  upon  the  estate, 
paramount  the  will ;  she  has  an  absolute  right  to  the  thira  part ;  it  is  not 
his  to  deprive  her  of  it.  But,  here,  it  is  to  be  gathered-from  circum<* 
stances,  that  she  is  not  to  have  it ;  and  because  he  gives  all  his  property 
to  the  trustees,  I  am  to  gather  from  his  having  given  all  he  has^  that  he 
has  given  that  which  he  had  not.  So  far  from  a  declaration  plain,  I  have 
nothing  even  to  lead  me  to  think  he  meant  to  deprive  her  of  dower. 
She  must,  therefore,  have  her  dower. 

And  the  legatees  must  come  upon  the  real  estate,  so  far  forth  as  the 
personalty  has  been  applied  in  payment  of  debts,  f  (6) 

f  In  Bradford  v.  Foley  (7\  14th  August,  1791.  Tempest  Hay,  by  will,  dated  1762i 
after  directing  all  his  debts  and  funeral  cxpences  to  be  paid,  devised  all  his  real  estates  to 
r  *S52  1  [*]  ^'U'^^^*  ^^  ^^  ^^^  ^^  ^^'  ^^  ^^  ^^^  remainder  to  his  first  and  other  sons  by  any  future 
marriage,  in  tail  male,  with  remainder  to  daughters  as  tenants  in  common,  and  the  testator 
did  declare,  that  if  his  said  son  should  intermarr}'  with  any  woman  related  to  his  then  pre- 
sent wife,  the  uses  limited,  so  far  as  the  same  should  relate  to  the  issue  of  such  future  maiw 
riagc,  should  cease  and  determine;  and  the  trustees  should  stand  seised  of  all  the  premises, 
to  the  use  of  all  and  every  the  children  of  testatorls  brother,  John  Hay,  deceased,  who 
should  be  living  at  the  time  of  his  death,  share  and  share  alike;  and  in  case  all  the 
children  of  testator's  said  brother  should  happen  to  die  in  lus  the  said  testator's  life-time, 
or  after  his  death,  without  issue,  he  gave  and  devised  all  his  real  estates  irato  his  own 
right  heirs,  that  is,  such  as  should  be  no  way  related  to  M,  A.  his  son's  then  wife :  and 
the  testator,  after  giving  divers  legacies  to  persons  named  in  the  will,  directed  the  residue 
of  his  personal  estate  not  therein  before  disposed  of,  to  be  laid  out  in  government  securi- 
ties, in  the  names  of  his  executors,  to  be  settled  and  applied  to  the  same  uses  as  his  real 
estates  were  therein  before  limited  to :  testator  died,  leaving  issue  his  son  Thomas^  and 
leaving  several  of  the  defendants  the  children  of  his  brother  John.  By  the  decree,  oa 
the  hearing  of  the  cause,  the  will  was  established,  and  it  was  among  other  things  ordered, 
that  the  personal  estate  of  the  testator  should  be  applied  in  payment  of  his  debts,  funeral 
expences,  and  legacies,  in  a  course  of  administration ;  and  that,  incase  the  testator's  per- 
sonal estate  should  not  be  sufficient  to  pay  his  debts,  funeral  expences,  and  l^pacies,  bis 
Honor  declared  the  real  estate  was  subjected,  by  the  vdll,  to  the  amount  of  debts  and 
funeral  expences ;  that  the  real  estate  or  a  sufficient  part  thereof  should  be  sold  and  the 
money  arising  from  the  sale,  be  applied  in  making  good  the  deficiencies :  and  in  case  any 
of  the  creditors  had  received  any  thing  out  of  the  testator's  personal  estate  toward  satis- 
faction of  their  demands,  then  they  were  not  to  receive  any  part  of  the  money  arising 
firom  the  said  sale,  till  the  other  creditors  were  paid  up  equal  with  them. 

Hie  estate  had  been  sold ;  and  the  personal  estate  not  being  sufficient  for  pajrment  of 
debts  and  legacies,  they  were  ordered  to  be  paid  out  of  the  money  produced  by  the  sale  of 
the  real  estate. 

In  Webster  v.  AUop,  (7)  Rolls,  12th  Jti/y,  [and  5th  ^?#^5/,(7)]  1791,  John  Taylor,  by 
will,  dated  2d  January,  1788,  directed  all  his  just  debts  and  funeral  expences  to  be  paid 
out  of  his  personal  estate ;  and  if  his  personal  estate  should  not  be  sufficient,  he  charged 
his  real  estate  with  so  much  thereof  as  his  personal  estates  would  not  extend  to  pay ;  and 
then,  devised  his  real  estate  to  trustees,  subject  to  annuities  and  other  payments,  to  the 
use  of  the  plaintiff  for  life,  with  remainders  oser,  and  gave  several  legacies ;  and  the  per- 
sonal estate  proving  deficient,  it  was  declared  that  the  legatees  were  entitled  to  stand  in 
the  place  of  the  creditors,  for  so  much  of  the  personal  estate  as  had  been  exhausted  by 
them  in  the  payment  of  their  debts. 


(6)  Lord  Rede$dale*s  notes  suggest  a  doubt,  whether  the  reports  here  of  Bradfindf. 
F(iley,  and  Webster  v.  Alsup,  are  accurate  ?  The  Editor  cannot  find  any  entry  of  thefird 
case  in  the  Reg.  Book ;  but  as  Mr.  Brown*s  report  of  the  latter  agrees  with  its  entry  in 
R.  L.;  and  the  principle  has  been  often  adopted,  both  before  and  after  all  these  decisions, 
the  Editor  sees  no  reason  to  discredit  the  above  note  of  Bradford  ▼•  Foley,  The  will 
in  that  cause  upon  another  point  is  stated  in  Douglas,  Rep.  K.  B.  69. 

(7)  Reg.  Lib.  1790.  A«  foU  512.  b.  which  agrees  with  this  report.     Editor. 
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Hughes  against  Hughes.  \viiei,  c 

^  posteUf  434.  and 

(No  Entry  oji  this  occasion.     Bed  vide  S.  C  postea^  234?.)  on  re-b«uing 

14Ves.  256.] 

^HOMAS  CItAMBERLAtN  being  seised  and  possessed  of  real  Lincoln* s  inn 

and  personal  estates,  made  his  will  22d  Jtili/y   1779,  and,  thereby,  Hall,  Aug,  3. 
levised  his  real  estate  in  the  county  of  Oxford  to  trustees,  in  trust  for  Gift  of  a  re- 
118  grandson,   Thomas  Chamberlain  Hughes^  for  life,  with  remainders  "due  to  apply 
3|ver,  subject  to  an  annuity  of  100/.  to  his  daughter  Rebecca  Hughes^  for  J^"?*  ^^\ 
life,  and  after  giving  400/.  in  [♦]  trust,  for  Elizabeth  Cross  for  life,  and  tenancT^a// 
ifterwards  for  her  children,  and  after  giving  directions  touching  2000/.  the  children  of 
5  per  cent.  Bank  annuities  therein  mentioned  to  have  been  appointed  for  the  testator's 
toe  use  of  the  plaintiff  Susannah  Adlam,  and  her  children,  and  directing  daughter,  till 
that,  in  case  of  the  death  of  all  her  children  under  twenty-one  and  before  ^  youngest 
marriage,  the  said^ 2000/.  should  revert  to,  and  be  part  of  the  residuum  twenty-one" 
of  his  personal  estate ;  the  testator  directed  that  the  rents  and  profits  of  then  the  prin- 
his  houses  in  Princes  Street,  Sfc,  and  the  dividends  of  his  monies  in  the  cipal  to  be 
public  funds,  and  all  other  his  personal. estate,  except  the  above  20001.  divided  among 
Bhould  be  paid  and  applied  by  the  trustees,  in  manner  following,  unto  ^^'  and  the 
each  of  his  two  daughters  the  plaintiffs  Susannah  Adlam,  and  Devereux  ^^  shovUd^ 
Kennedy,  to  each  of  their  separate  use,  the  yearly  sum  of  100/.  during  dgcui, 
their  lives,  and  subject  thereto,  to  pay  all  the  rest  and  residue  of  said  last  [This  bequest 
mentioned  rents,  and  profits,  and  interest,  for  the  maintenance  and  edw  ultimately  held 
cation  of  all  the  children  of  his  said  three  daughters,  Rebecca  Hughes,  ^  "*h*ldre^ 
Susannah  Adlam  and  Devereux  Kennedy,  (except  said  Thomas  Charles  ^^^  ^^  ^^  jjg 
Hughes,  or  such  of  his  grandsons  as  should  be  in  the  receipt  of  the  rents  born,  and  tlie 
of  the  real  estate)  share  and  share  alike,  until  the  youngest  of  said  grand'  children  of  any 
chUdren  should  attain  twenty-one,  and  in  the  case  of  the  death  qfany  of  them  deceased  chil- 
before  the  youngest  shotdd  attain  tvoenty-one,  who  should  have  been  married  *^*"'  uma4he 
and  should  have  at  his  or  her  decease  a  child  or  children,  then  testator  of^^^,.  |,„t 
directed,  that  such  child  or  children  should  be  entitled  to  the  same  share  Uiat  the  clause 
which   their  deceased  parents  would  have  received,   in  case  they  had  referable  to  tlie 
respectively  lived  till  the  youngest  of  such  child  or  children  should  have  children  of  such 
attained  twenty-one ;  and  when  such  youngest  child  should  have  attained  J^iJ       j  j  j 
iwenty-one,  then  testator  gave  one  ftll  and  proportionable  share  of  the  ^^  tJcrsonal  re- 
capital  thereof,  to  the  proper  use  of  such  his  saia  grandchildren  as  should  prescntadvcs  of 
he  then  living,  and  the  child  or  children  of  such  as  should  be  dead.  (3)  such  as  died 

Devereux  Kennedy,  at  the  death  of  the  testator,  had  six  children,  without  chiU 
(who  are  plaintiffs)  she,  after  his  decease^  had  another  child,  the  de-  ^'V^'J^PX  ^^ 
fendant  Louisa  Kennedy;    Rebecca  had   only  one  child,  the  plaintiff      L    ^^    -• 
Robert  Hughes,  but  afterwards  had  issue  the  defendant  Sophia  Hughes  ; 
and  Susannah  Adlam  had  four  children,  who  were  aho  plaintiffs,  but, 
after  his  decease,  had  two  other  of  the  defendants. 

The  bill  prayed,  that  the  rights  of  the  parties  might  be  declared. . 

[*]  At  the  hearing,  the  proper  accounts  had  been  directed,  and       [  *354  J 
further  directions  reserved. 

It  came  on  again  now ;  and  the  question  was,  whether  the  plaintiffs, 
being  the  children  of  testator's  three  daughters  born  at  the  time  of  his 

(1)  and  (2)  Mr.  Brown*^  original  report  of  this  jKirt  of  the  case,  and  at  p.  35a.  was 
mott  erroneous.  The  case  was  notjinally  determined  on  the  jnresent  occasion ^  and  the  de- 
cision was  contrary  to  Mr.  Brown*s  statemnU  w/ien  it  did  take  place.  Mr.  Brown  notices 
the  mistake,  jtosteoj  434. 

The  cause  was  re-heard  about  sixteen  years  afterwards  before  Lord  Eldon  C.  upon  the 
point  above  alluded  to  by  note  (2).    See  the  report,  14  Vcs.  256. 

(5)  <'  Who  he  directed  should  be  entitled  to  the  proportionable  shares  their  deceased 
*'  parents  would  have  been  entitled  to  receive,  in  case  he  or  she  had  been  living  at  the  time 
*•  of  such  distribution  i  otu/ to  M«V  executors  respectively."     R.  L.  17D1.  A.  fol.  215.  b* 
VOL.  III.  S  drrc.ise, 
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decease,  were  to  take  exclusively  of  the  defendants,  who  were  bom  after 
his  death,  or  they  were  all  entitled. 

Mr.  Mamfidd  and  Mr.  HolUst,  for  the  plaintifi,  <conteiided  that  the 
construction  of  the  will  could  not  be  extended  further  than  the  children 
bom  at  the  decease  of  the  testator.  It  has  been  held,  upon  similar 
words,  only  to  include  children  bom  at  the  death  of  the  testator,  Httdke 
V.  Heathcy  2  Atk.  121.  The  postponing  the  division  till  the  voungest 
attains  twenty-one  will  make  no  difference ;  where  there  is  a  gm  to  one 
for  life,  and  then  to  be  divided  among  children,  as  was  the  case  in  Com" 

freve  v.  Con^eve,  {ante,  vol.  i.  p.  530.)  all  will  take,  but  not  where  the 
escription  is  the  children  of  such  an  one ;  it  then  only  speaks  at  the 
death  of  the  testator. 

Mr.  Solicitor  General  and  Mr.  Mitford,  for  the  defendants,  argued 
that  the  devise  extended  to  all  the  chOdren ;  there  b  no  doubt  that  in 
the  case  of  Mrs.  Adlant,  who  has  an  estate  for  life,  all  her  children  wiH 
take ;  and  it  cannot  be  contended,  that  he  meant  the  will  should  take  a 
different  construction,  with  respect  to  her,  from  the  other  daughteik 
The  time  of  the  division  is  when  the  youngest  shall  attain  twenty-one ; 
then  all  bom  before  the  youngest  attains  twenty-one,  must  take.  If  any 
of  the  children  died  before  the  youngest  attain  twentjr-one,  their 
children  were  to  take  their  shares;  but  their  children  might  be  born 
after  the  decease  of  the  testator,  and  it  would  be  hard  that  the  grant- 
children  bom  after,  should  take,  and  not  a  child  bom  after.  The  words 
are,  all  and  every  the  children,  which  are  sufficiently  extensive  to  take 
in  Uiose  bom  after ;  and  more  properly  refers  to  them,  than  only  to  thoie 
living.  In  the  gift  of  the  capital,  the  word  then  evidently  refers  to  the 
time  of  the  distribution ;  and  he  meant  that  such  grandchildren  as  shouU 
-be  then  living,  and  the  children  of  such  as  were  dead  should  take. 
There  is  no  actual  gift  till  then.  In  Congreve  v.  Congreve^  the  wordi 
were,  all  and  every  the  child  and  children  of  Thomas  Congreve^  at 
•twenty-one.  [*]  TTiat  case  has  been  often  cited,  and  determined  upon* 
At  least  it  will  be  open  till  the  youngest  child  then  living,  should  attain 
twenty-one,  when  tne  division  was  to  take  place.  We  only  ask  it  ftr 
•children  under  that  description. 

Lord  Chancellor^  durins  the  argument,  said  (4)  when  the  gift  wti 
general,  it  was  always  confined  to  the  death  of  the  testator ;  where  there 
IS  a  gift  for  life,  or  the  distribution  is  postponed  to  a  future  tune»  then 
children  born  during  the  life,  or  before  that  time,  are  let  in.  Congreai 
V.  Congreve  seems  a  very  strained  determination ;  because  when  the  first 
child  attained  twenty*one,  the  division  must  be  made.  His  Lordship 
finally  determined  (5)  in  favor  of  the  children  alive  at  the  decease  of  the 
testator. 


**   (4)  The  reporter's  mistake  seems  most  thorougii  and  incomprehcnsil>k, 
Xiord  ChanceUor  quite  reverses  these  positions,  posteO,  435% 
(5)  Not  so,  but  €(mtra.    Vide  S.  C  poUea^  434. 


Ike 


IN  THE  Court  of  Chancery.  355 

1791. 
Spink  and  Another  against  Lewis  and  Others. 

(Reg.  Lib.  1790.   B.  fol.  606.  b.)  Lincoln^  Inn 

ITali,  5th  ^ug. 

QAMVEL  JOHNSON,  seised  of  real,  and  possessed  of  personal  estate.  Testator  or- 

made  his  will  9th  February,  1779,  and  thereby  gave  all  his  lands,  S^c*  deredreal 
to  the  plaintiffs  and  William  Johnson,  son  of  his  brother  William  Johnson  ^^  ^  ^ 
(since  aeceased)  and  their  heirs  and  assigns,  in  trust  to  sell  the  same,  Jrrj  *"^  *^ 
and  directed  the  money  to  be  laid  out  at  interest  in  the  public  funds,  \f^^  ^^^  j^ 
and,  thereby,  gave  an  annuity  of  8/.  to  Mary  Johnson,  and  also  gave  the  funds,  to 
to  the  two  grand-children  01  his  brother  John  Johnson,  an  annuity  of  remain  for  ten 
10/.  and  then  ordered  "the  residue  of  his  personal  estates,  and  the.  y®«»">«ndat 
money  arising  therefrom,  to  be  vested  in  the  public  funds,  and  there  be  !^y^?u  ^"*®^ 
and  remain  for  the  space  of  ten  years,  and,  at  the  end  and  expiration  J^ his  n^'of 
of  the  said  term,   he  willed  and  directed  that  the  same,  together  with  kin, 
the  interest,  and  accumulated  interest  which  should  have  accrued  thereon,  [Although  the 
should  be  divided  into  six  parts,  one  sixth  part  whereof  he  directed  to  expression  ^^ 
be  paid  to  the  said  William  Johnson,  the  son,  or  to  his  legal  represen-  m^^^       « 
tatives,  and  the  other  ^\q  parts  thereof,  to  be  divided  among  siich  of  his  those  ^^are  ^ 
next  of  kin  and  legal  representatives  as  should  be  then  living,  under  the  so  at  a  testator's 
usual  and  due  course  of  representation,  and  appointed  the  plaintiffs  and  death(i);  yet 
the  said  William  Johnson,  the  son,  joint  executors  of  his  said  will.  her^upotithe 

[♦]  The  testator  died  the  17th  Ji/n^,  1779,  leaving  said  ^i77wmJoA«ioit"^ 
the  elder,  his  only  brother  and  next  of  kin,  and  leaving  the  defendant  v^ag  held  to  be^ 
Sarah  Chapman,  his  great  niece  and  heiress  at  law.  attheexpir- 

The  executors  proved  the  will,  and  sold  the  real  estates,  and  invested  ationof  theten 
the  money  in  the  funds,   and,    out  of  the  interest   thereof,  paid  the  y*""«]    The 
annuities  to  the  persons  whom  they  thought  entitled ;  with  respect  to  forel^ha'"*^*'^ 
which  there  was  a  question  which  does  not  appear,  by  the  decree,  to  butonebroOier 
have  been  decided.  who  was  such  ' 

The  period  of  ten  years,  at  the  expiration  of  which  the  division  was  next  of  kin, 
to  be  made,  expired  17th  June,  1789.  i**^'!**!?!^ 

The  bill  prayed  that  the  defendants  might  set  forth  what  interest  they  ^^7n  Uie  ten 
respectively  claimed ;   which  they  did  by  their  answers ;    and,  at  the  yeaw;  to  much 
hearing,  it  was  referred  to  the  Master  to  take  the  proper  accounts,  and  Qtwatpnduotd 
to  report  who  were  the  testator's  next  of  kin,  at  the  time  of  his  decease,  h  '*« »«»' 
and  at  the  expiration  of  ten  years  therefrom,  being  the  time  at  which  the  ^'^^  •*^'  **'*' 
division  was  ordered  to  be  made.  ^Liratfaw^^ 

The  Master  reported,  among  other  things,  that,  at  the  time  of  the  the  testator  (2); 
testator's  decease,   William  Johnson  was  the  only  surviving  brother  of  so  much  as  was 
the  testator;  and  that  his  next  of  kin,  the  17th  June,  1789,  were  the  personal  going 
defendants  Mary  Jarrold  and  Isaac  Johnson,    surviving   children    of  ^  the  repr^ 
William  Johnson  ;  and  he  reported  that  William  Johnson,  the  brother,  brotiiCT.^ 
died  18th  December,  1781,  leaving  the  defendant  Frances,  his  widow       r  #355  i 
and  three  children,  viz,  said  William  Johnson,  said  Isaac  Johnson,  and 
Mary  Jarrold,  that  Frances  Johnson  is  the  administratrix  of  William 
Johnson ;    and  that  William  Johnson,  the  son,  is  also  dead  intestate, 
leaving  the  defendant  Elizabeth  (now  the  wife  of  defendant  Hastings)  his 
widow,  and  one  child  only  named  Samuel,  (since  deceased ;)  and  that 
said  Elizabeth  Hastings,  is  the  administratrix  of  her  said  late  husband, 
and  also  of  her  son. 

The  cause  came  on  now  for  further  directions  upon  these  questions, 

(1)  Vide  [inter  alia)  in  Anderson  v,  Dawson,  15  Ves.  336, 

(2)  Vide  Jckrojfd  v.  Smithsonj  antea,  1  voU  50J.  and  the  Editor's  notes* 

S  2  *  Ist. 
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1791.  1st.  Whether,  under  this  will,  the  next  of  kin,  at  the  time  of  the 

*-  "n  -  ^.  I   *      making  the  will,  or  at  the  time  of  distribution,  would  take? 

Sfink  [*]  2d.  If  the  former,  and  that  by  the  death  of  WUliam  Johnson^  the 

against         residue  was  become  lapsed,  whether  there  was  a  resulting  trust  for  the 
r^Q^^T      ^^''^'  ^^  ^®  ^^  much  of  it  as  was  the  produce  of  the  real  estate? 
L    ^«  J  Mr.  Solicitor  General  as  to  the  first  question,  submitted  that  accord- 

ing to  the  true  intent  of  the  will,  in  the  events  that  have  happened, 
those  persons  who  would  be  the  next  of  kin  at  the  expiration  of  the  ten 
years,  were  to  take.  At  the  time  of  making  the  will,  William  his  brother, 
was  his  sole  next  of  kin,  which  he  must  have  known,  as  he  mentions 
him  in  his  will,  but  he  never  could  mean  him  by  the  word,  amangstj 
which  shows  he  had  in  contemplation,  a  number,  amongst  whom  there 
could  be  a  division. 

.  Mr.  Mansfield  and  Mr.  Abbot  for  the  heir  at  law.  The  gift  of  the 
residue  must  be  construed  to  be  to  the  next  of  kin  at  the  time  of  the 
decease ;  it  is  immaterial  that  the  testator  has  mistaken  the  number  he 
had  of  nephews  and  nieces,  whom  he  might  probably  think  next  of  kio. 
In  Cro,  Eliz,  576,  the  Court  thought  the  words  related  to  the  death  of 
the  party,  not  the  time  when  it  would  come  into  possession ;  then  it  has 
lapsed,  by  the  death  of  the  next  of  kin,  within  the  ten  years ;  and  the 
disposition,  by  that  means,  failing,  so  much  of  it  as  arose  from  real 
estate  must  result,  as  such,  to  the  heir,  as  in  the  cases  of  Dighy  v. 
Legard  (3)  (cited  vol.  i.  p.  501.)  and  Ackroyd  v.  Smithson  (ante,  vol.  i. 
p.  503.) 

Mr.  FonUanque  (for  Frances  Johnson  the  representative  of  William 
Johnson,  the  brother  of  the  testator,  and  Elizabeth  Hastings,  the  widow 
of  Johnson  the  son)  contended  that,  if  William  Johnson  was  entitled, 
as  next  of  kin  at  the  time  of  the  testator's  decease,  his  representatives 
must  be  entitled  now.  The  whole  fund  is  converted  into  personalty  and 
must  pass  as  such,  as  in  the  case  of  Mallabar  v.  Mallabar,  For.  78.  and 
Durour  v.  Motteux,  1  Fw.  320,  where  it  was  held  not  to  be  a  resultiag 
trust  for  the  heir.  Whatever  would  go  to  the  executor,  if  he  were  not 
excluded,  must,  where  he  is  so,  go  to  the  next  of  kin.  In  this  case, 
if  not  excluded,  the  executor  must  have  taken  the  whole.  In  Digby  v. 
Legard,  and  Smithson  v.  Ackroyd,  the  real  estate  was  converted  mto 
personalty,  only  for  certain  purposes ;  but  here  it  was  converted  for  all 
purposes. 
[  ♦SSS  ]  [♦]  Lord  Chancellor  (during  theargument)  said,  it  was  plain  the  testator 

meant  by  next  of  kin,  some  class  of  persons  of  whom  it  was  doubtful 
whether  they  would  live  ten  years,  and  it  was  meant  that  they  should 
pass  through  that  chance.  The  question  was,  whether  he  was  at  liberty 
to  take  notice  that,  at  that  time,  he  had  but  one  brother.  If  he  had 
had  several  brothers,  and  nephews,  sons  of  brothers,  there  would  not 
have  been  a  doubt,  that  the  aivision  must  have  been  among  such  of  them 
as  survived  at  the  end  of  the  ten  years ;  and  if  the  brother  would  have 
taken,  had  lie  lived,  dying  withm  the  ten  years  it  would  be  undis- 
posed of. 

At  the  close  of  the  argument,  he  said  [the  produce  of  the  real  estate] 
appeared  to  him  to  be  lapsed ;  and  he  did  not  see  how  the  heir  could  be 
disappointed.  The  decree  therefore  declared,  that,  by  the  disposition 
of  the  rest  and  residue  of  the  testator's  personal  estate,  or  the  money 
arising  therefrom,  the  produce  of  the  real  estate,  as  well  as  personal 
estate,  was  intended  to  pass ;  but  that  William  Johnson,  the  only  next 
of  kin  of  the  testator  livmg  at  his  death,  having  died  before  the  end  of 
teu  years,  from  the  deatl^  of  the  testator,  the  disposition  of  five-sixths 

(3)    Vide  3  Cox.  P.  W.  22.  note,  last  ed.,  and  the  Editor's  notes  to  Ackroyd  r.  Smiik- 
ion,  and  Fletcher  y,  Ashbumer,  antea,  1  vol.  495.  502. 

of 
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of  that  fund  hath  lapsed,  and  [such  five-sixth  parts  are]  to  be  con* 
sidered  as  undisposed  of:  and  so  much  thereof  as  arose  from  the  real 
estate,  belongs  to  the  heir  at  law  of  the  testator,  and  so  much  as  hatli 
arisen  from  the  personal  estate  belongs  to  the  representative  of  IVilliam 
Johnson  [the  elder],  the  sole  next  of  kin,  [subject  to  the  distribution 
afler  mentioned]  ;  and  the  master  was  directed  to  enc^uirc  how  much  had 
arisen  from  each  fund ;  (4)  and  the  other  sixth  part  was  declared  to  belong 
to  the  personal  representative  of  fVilliam  Johnson  the  son. 

(4)  So  much  as  arose  from  the  real  estate  was  to  be  carried  over  to  the  account  of  the 
testator*s  heir  at  law;  and  one  third  part  of  whatsoerer  should  be  found  to  have  arisen 
from  the  personal  estate  was  to  be  paid  to  the  personal  representative  of  W.  J.  the  Elder: 
one  other  third  part  to  Jarrol  and  Wife,  in  right  of  tlie  latter ;  and  the  remaining  third 
part  to  J,  Johruoru  The  unsold  real  estate  was  directed  to  be  sold ;  and  it  was  declared, 
that  one  sixth  part  of  the  proceeds  belonged  to  Elizabeth  Hastings,  [the  personal  repre- 
aentativc  of  ]y.  Johnson  Uie  son]  and  that  the  remaining  five-sixth  parts  thereof  belonged 
to  the  testator's  heir  at  law.  Reg.  Lib.  The  above  small  adiUtioiis  between  brackets  in 
the  text  arc  from  the  same  source. 


Spink 
against 
Lswis. 


Knox  against  SiMiMonds. 

(1) 


'T^HIS  was  a  bill  filed  to  be   discharged  from  a  purchase,  to  a  very 
-''    considerable  amount,  on  account  of  the  value  of  the  estate  being 
very  inferior  to  the  price  agreed  to  be  paid,  by  means  of  gross  misre- 
presentations on  the  part  of  the  vendor,  and  his  agents. 

[*]  As  the  articles  stated  to  be  misrepresented  were  very  numerous, 
and  the  evidence  from  which  the  misrepresentation  was  to  be  gathered 
was  very  long  and  complicated,  it  was  agreed  by  the  parties  to  refer  it 
to  arbitration :  it  was  accordingly  referred,  and  a  submission  entered 
into  by  the  parties,  to  the  award  which  should  be  made ;  but  the  sub- 
mission did  not  contain  the  words,  '<  and  undertake  to  perform,"  and 
the  award  was  to  be  made  on  or  before  the  first  datj  of  Michaelmas 
Term. 

The  parties  went  before  the  arbitrator ;  and  the  matter  taking  a  great 
deal  of  time,  the  time  for  making  the  award  was  enlarged,  upon  motion 
in  Michaelmas  Term,  by  consent,  till  the  first  day  o/' Hilary  Term, 

The  arbitrator,  finding  several  articles  of  the  purchase  rated  at  too 
high  a  value,  but  that,  on  the  other  hand,  several  articles  were  thrown 
in,  and  no  price  charged  for  them,  by  which,  upon  the  whole,  tlie 
purchase  was  not  over-rated,  confirmed  the  purchase  ;  but  directed  the 
purchase-money  to  be  paid  by  instalments. 

The  time  for  pa3nncnt  of  the  first  instalment  being  past,  and  the 
money  not  paid,  two  motions  were  made;  one  on  the  part  of  the 
plaintiff,  to  set  aside  the  award  ;  the  other  on  the  part  of  the  defendant, 
for  an  attachment  for  non-performance  of  the  award. 

The  two  motions  came  on  together,  oa  the  20th  June  last. 

Mr.  Solicitor  General,  Mr.  Mansfield,  and  Mr.  HoUist,  supported 
their  motion  for  setting  aside  the  award,  on  two  grounds;  1st.  That 
the  award  was  formally  defective,  it  not  having  been  made  in  due  time, 
by  which  means  the  arbitrator's  authority  was  gone.  The  award,  at 
first,  was  to  have  been  made  on  or  before  the  first  day  of  Michaelmas 
Term;  the  enlarged  time  was,  until  the  first  day  of  Hilary  Term, 

(I)  There  is  no  entry  in  R.  L.  as  ujton  this  occasion:  but  the  award  was  made  an  order 
of  court  on  the  31st  o(  Octobrr  following.      R.  L.  1790.  A.  foL  618,  tt  sctj, 
(sJ).  Vide  Hex  V.  Stevens,  5  KvM,  2H.  ct  s€q, 

S  5  •  which 


[Vide  S,C. 
lVes.jun.369.J 

Lincoln*s  Inn 
Hall,  6th  Aug, 

The  submission 
to  an  award 
was,  that  it 
should  be  made 
on  or  before  the 
first  day  of 
Michadmai 
Term:  the 
time  was  en- 
larged tilt  tho 
first  day  or 
Hilary  Term^ 
The  award  was 
made  on  the 
first  day  of 
Hilary  Term: 
it  is  good«  and 
the  word  "  till'* 
is  for  this 
purpose  in* 
elusive.  (2) 

Where  there  is 
a  -noiivperfojmi- 
ance  of  an 
award,  the 
proper  motion 
is,  that  the 
party  may 
stand  com- 
mitted ;  not  for 
an  attachment  f 
but  the  notice  of 
motion  must 
be  served  per- 
sonally. 

[*S59]  . 


•    . 


^59  Cases  Argued  and  DfiTERMiNkD 

1791  •        which  is  exchisive  of  the  day  on  which  the  award  was  made ;  the  airard, 

Kmin  y  I  fc  /  therefore,  was  void ;  all  the  cases  hold  the  word  ^  to  be  exdtisive  of 
Kmox  the  day.  NichoUs  v.  Ramsey^  2  Mod.  280.  was  a  release  of  all  actkmt 
cgemH        till  25th  April;  this  was  held  to  be  no  bar  to  an  action  upon  a  bond 

SnacowDfc  ^^^^  ^^  that  day.  So  in  5/iM  v.  Trefreyy  Palm.SSl.,  where  it  was 
f torn  Michaelmas  \  Charles,  to  michaelfnas  2  Charles  ;  and  it  was  argued 

[  ♦860  2  there  could  not  be  two  Michaelmas  days  in  one  year.  [♦]  Newman  t. 
Beaumondy  Owen,  50.  Second  (S),  upon  the  ground  cf  a  mistake  in 
the  arbitrator,  who  ought  not  to  have  set  the  articles  in  the  purchase 
which  were  thrown  in,  against  the  overcharge  in  the  other  parcels.  Hiis 
they  argued  at  great  length,  from  the  particular  circumstances  of  the 
case ;  and  said,  that  the  mistake  of  the  arbitrator,  either  in  matter  of 
fact  or  of  law,  was  a  good  reason  for  setting  aside  the  award  (S)»  as 
appears  by  the  case  of  Ridout  v.  Pained  S  Atk.  494*.,  although  no  bill 
will  lie  against  the  arbitrator,  but  only  against  the  party  in  whose  filr 
vour  the  award  is  made.     S  Atk.  644. 

Mr.  Attorney  General,  and  Mr.  Douglas  for  the  defendant,  in  support 
of  the  award,  said,  upon  the  formal  objection,  that  tlie  order  for  en- 
larging the  time  merely  meant  to  substitute  the  second  day  named  for 
the  first;  that  is,  the  first  day  of  Hilary  Term,  for  the  first  day  of 
Michaelmas  Term ;  a  mere  erasure  of  the  former,  and  an  insertion  of 
the  latter.  As  an  award,  therefore,  bearing  date  on  the  first  day  of 
Michaelmas  Term  would  have  been  undoubtedly  eood,  so  is  the  award 
bearing  date  the  first  day  of  Hilary.  The  word  until  is  inclusive  or 
exclusive,  according  to  the  nature  of  the  case :  where  it  is  untU  the 
delivery  of  the  deed,  it  is  exclusive ;  but,  where  it  is  to  a  time  to  come, 
it  is  inclusive  of  the  day  named.  It  is  like  the  word  from,  which  has 
been  held  to  be  either  inclusive  or  exclusive.  In  Pu^  v.  The  Duke  of 
Leids,  Cowp.  714.,  the  word^om  was  held  to  include  the  day  of  the 
date  of  the  leases.  Lord  Mansfield  there  pronounced  a  very  solemn 
judgment ;  and  if  this  is  so  in  respect  to  the  terminus  a  quo,  the  con- 
struction must  be  the  same  as  to  Uie  terminus  ad  quern*  If  the  word  is 
at  all  equivocal,  the  construction  which  will  substantiate  the  act  of  the 
party  must  prevail.  But  there  are  other  cases,  especially  those  on  the 
poor  laws,  m  which,  in  order  to  support  the  settlement,  the  word  untU 
has  been  held  to  be  inclusive ;  as.  The  King  v.  Navestock,  Burrow's 
Settl.  Cases,  719.  Bott,  S87.  The  Kingv,  Syderstone,  Caldecott  Cas. 
19.  The  King  v.  Skiplam,  Mich.  27  Gep.  3.  1  Durnford  and  East,  490. 
They  also  went  at  large  into  the  subject  of  the  second  objection,  and 
argued  that  the  award  was  proper,  and  ought  not  to  be  set  aside.  (3) 

Mr.  Solicitor  General,  in  reply,  admitted  that  the  word  until  is  in- 
clusive or  exclusive,  according  to  the  subject;  but  tliat  it  is  naturally 

[  *361  3  [*]  exclusive  appears  from  5  Co.  94.  b. :  this  is  illustrated  by  the  cases 
from  the  poor  laws,  where  it  being  necessary  that  there  should  be  a 
service  for  a  year  to  obtain  the  settlement,  the  word  has  been  held  in- 
clusive for  that  purpose.  In  the  case  of  Pugh  and  The  Duke  of  Leeds, 
the  authorities  cited  would  hardly  maintain  the  position ;  but  the  prin- 
ciple will  bear  it  out,  by  a  presumption  that  the  tease  was  executed  the 
last  moment  of  the  day.  With  respect  to  arbitrations  at  nisi  prius,  it 
•  is  always  held  exclusive. 

2.  It  the  arbitrator  has  made  a  clear  mistake  of  the'  law,  the  award 

(3)  See  the  report  in  1  Ve«.  jun.  569.  et  per  Lord  Eldon  C.  18  Ves.  449-  His 
Lordship  there  says,  "  Hie  rule  as  to  mistake  is,  that  where  there  is  clear  and  distinct 
•*  evidence  of  mistdce,  the  nature  of  it,  and  that  it  was  made  out  to  the  satisfaction  of  the 
'*  arbitrators,  as  to  which  Lord  Thurlow  insisted  on  having  their  affidavit,  courts  both  of 
«  law  and  equity  will  interpose ;  the  one  by  setting  aside  the  award,  the  other  by  refusing 
**  to  make  it  a  rule  of  court." 

mu£t 


Ill  fm  Gotm^  OF  Chavcbey.  $iQI 

mat  be  set  aside.    Whether  the  coiu't  set  aside  the  award  or  not,  it  is        1791. 
discretioiiary  whether  it  will  grant  an  attachment.  ^  — ^  i_^ 

Lord  Chancellor  said,  he  thought  it  impossible  to  impeach  the  award         Knox 
in  this  way :  that  it  was  an  enlargement  of  the  time  in  statu  ^uoy  and,        agpmtt 
therefore,  must  include  the  first  day  of  Hilary  Term  ;  and  bemg  satis-      Simmoitoi. 
fied  with  the  award,  upon  the  circumstances  of  the  case,  he  or&red  it 
ioatand. 

The  motion  for  die  attachment  stood  orer,  and  was  afterwards  waved, 
and  diis  day 

IMbr.  JUomey  General  moved  that  the  plaintiff  might  stand  committed 
for  non-performance  of  the  award. 

The  notice  of  motion  had  been  ^ven  to  the  cleric  in  court,  not  to 
the  piatiitiff  personally. 

Lord  Chancdhr  said  he  had  enquired  into  the  practice,  and  that  this 
waa  the  jpyroper  motion,  not  a  motion  for  an  attachment;  that  he  had 
copies  ofmMny  subn^issions ;  that  it  was  true  they  contained  the  words, 
**  and  undertake  to  perform ;^  but  if  a  submission  was  by  parol,  it 
would  amount  to  a  promise  to  perform,  upon  which  an  action  would 
lie. 

But  the  service  of  notice  must  be  personal,  not  on  jthe  clerk  in  court ; 
the  cause  being,  by  the  reference,  out  of  court. 

Bui  on  service  of  a  writ  of  execution  of  the  order,  and  personal  service 
of  notice  of  motion^  a  motion  for  an  attachment  might  be  made,  though 
there  toas  no  submission  to  perform  the  atvard,  or  the  submission  toas  not 
made  a  rule  of  court. 


[♦]  Cavil  [Cabbell]  against  Smith.  [  ^S62  J 

ZJncoirCi  Inn 

(Reg.  Lib.  1790.  A.  fol.  617.  b.)  SaU,  6th  jiyg^ 

nr^ERE  having  been  an  order  for  the  payment  of  money,  and  the  Snuestnton 
-■'    party  being  m  contempt  for  non-payment  (1),  and  a  sequestration  "^^!?^ 
having  issued,  and  goods  being  taken ;  the  sequestrators  were  ordered  ,^ier»  tS'*'*^ 
to  sell  the  goods :  upon  the  motion  of  Mr.  Richards*  party  li  in 

oontcn^pt  for 
non-payment  of  xnoney.  (V) 

Jl)  In  which  this  differs  fitnn  a  sequestntion  on  memeprocesst  which  latter  ought  not 
ied  to  be  executed ;  serving  only  as  a  foundation  for  future  proceedings.  See  as  to 
this,  the  Editor's  note  to  Hales  v.  Shafts,  antea,  72.  As  to  cases  to  enforce  'payment  of 
a  dutr  decreed,  &c.  See  references,  ibid.  2)unUey  v.  ScrUmcr,  2  Madd.  Rep.  443w 
Widhr  w.  BeUt  ibid.  21.  et  $ej.   Mitchetti.Vn^Hir,  9  Ves,  298. 


8  *> 


Cases  Argued  and  Determinbd 


Zincoln**  Inn 
HaU,  8th  Jlug. 

Money  ordered 
to  be  paid  to 
husband  in 
right  of  wife^ 
•  vetted  intemt 
inhfan.  (l) 


Heygate  against  Anmssley. 
(Reg.  Lib.  ]790.  A.  fol.  5M.  b.) 

A  SUM  of  money  having  been  ordered  to  be  paid  to  the  husband  in 
-^  right  of  his  wife,  he  died  before  payment ;  and,  upon  the  wife's  ap- 
plication for  tlie  money,  the  executor  submitted  whether  he  was  bat,  as 
such,  entitled  to  it.  Lord  Chancellor  held  it  was  a  vested  interest  in 
the  husband,  and  ordered  it  to  be  paid  to  the  executor. 

(1)  Fide  S.V.  Forbes  ▼.  Phqjpt,  I  Eden,  Ca.  Loid  NorOmgfim,  503.  ▲  decree  'm 
equity  being  equal  to  a  judgment  at  law,  with  n»gard  to  personal  property.  JSt  wU  per 
Lord  Hardwicke  C,  I  Ves.  214.  Oglander  ▼.  Boston,  1  Vem.396.  dted  Udd.  507^  dc*^- 
mined  also  that  the  husband  was  entitled  equally  after  an  award;  "  which'*  the  Lord 
Chancellor  said  was  «'  a  sort  of  judgment"  See  further  Mr.  Roper's  Modem  Treatise 
on  Bar.  &  Feme^  8d  volume. 


JAncoin*s  Inn 
HaU,  9th  Jug. 

Lcasdiold 
estate  settled 
«<  in  lieu  of 
dower,"  is  not 
a  bar  of 
thirds.  (I) 


Creswell  against  Byron.  (2) 
(Reg.  Lib.  1790.  A.  fol.  515.  b.) 

A  LEASEHOLD  estate  was  settled  (previous  to  marriage)  upon  the 
''*'  wife,  "  in  recompence  and  bar  of  dower,  and  for  a  provision  for 
the  wife  :*'  the  husband  had  no  real  estate ;  and  the  question  was,  whether 
this  was  a  bar  to  the  wife's  claim  of  thirds.  Lord  Chancellor  held  it 
was  not.  (2) 

(1)  Vide  Tinney  v.  Tinneyt  3  Atk.  8.,  the  notes  to  Pearson  ▼.  Pearson,  anlea,  I  voL 
292^  and  to  Foster  v.  Cook,  anlea,  547. 

(2)  The  nature  of  the  case  before  the  Court  did  not  admit  of  any  declaration  upon  its 
record  upon  this  occasion.    Vide  H.  L. 


[Vide  S.C. 
Cooke,  B.  L. 
.•554.  (6th  cd.) 
and  [346.1  pre- 
ceding ed.J 

Lincoln* s  Inn 
Hall,  lOth^ug. 

Mortgage  of  a 

of  Dublin,  and  mortgage,  the  sliip  NatUilus,  togethy  with  all  [♦]  deeds,  &c.  as  a  sccuriqr 
delitery  of  mu-  for  several  sums  of  money  then  due,  or  whichf  in  the  'course  of  their 
niments,  the  trade,  should  become  due  from  Gooch  and  Cotton  to  Ltndegreen  and  Co. 
mortgagee  en-         3^  indentures  of  lease  and  release  of  the  17th  and  18th  September, 

1783,  reciting  the  saul  indenture,  Lindcgreen  and  Co.  assigned  the  said 
ship  (among  other  things)  to  the  petitioners,  by  way  of  mortgage,  as  a 
security  for  sums  of  money  then  due  to  them. 

On  the  7th  October y  1783,  a  commission  was  issued  against  Ltndegreen 


Ex  parte  Batson  and  Others,  in  the  Matter  of  Gooch  and 

Cotton,  Bankrupts. 

TOY  indenture,  bearing  date  20th  August,  1783,  Gooch  and  Cotton 
-*^  assigned  to  Lindegreen  2Lndi  Co*  (among  other  things,)  byway  rf 


surcd  her  there 
and  made  a 
second  mort- 
g%e:  the 
seoood  xnort- 


^_„__  took 

possession  as  soon  as  he  tvas  informed  she  was  in  an  English  port :  this  is  a  sufficient  possession  to  take  it 

out  of  the  statute  of  21  Jac,  c.  19.(1) 

[♦363] 

(1)  See  Cooke,  13.  L,  5*ir.  vt  sea,  (6th  cd.)  (342.)  preceding  cd.    Broun  v.  JlcaihcoU, 
1  Atk.  160.  &c.  y    V      .      /  V        y  r 

and 


^  IN  THB  Court  of  CkaIiceut.' r  38S 

and  Co.  and  on  the  4th  October^  1783>  a  commission  was  issued  against         1791. 
Oooch  and  Cotton,  '^      ;  ■_  * 

At  the  time  of  the  mortgage  made  by  Gooch  and  Cotton  to  Lindegreen  js*  parte 
and  Co.  (20th  August,  1783,)  the  ship  Nautilus  was  at  Dublin,  where  *  Baisok. 
she  remained  till  the  14th  September,  when  she  sailed  for  Cadiz,  from 
whence  she  returned  to  Great  Yarmouth,  No  actual  possession  was 
given  of  her  by  Gooch  and  Cotton  to  Lindegreen  and  Co.  but  an  insur- 
ance was  made  by  them,  19th  August,  for  twelve  months.  On  the  9th 
October,  1783,  Gooeh  and  Cotton  were  served  with  notice  of  the  ships, 
(of  which  the  Nautilus  was  one,)  with  their  bills  of  sale,  being  assigned 
by  Lindegreen  and  Co.  to  the  petitioners.  In  March,  1784,  the  peti- 
tioners had  notice  of  the  Nautilus  having  arrived  at  Great  Yarmouth  / 
and  on  the  1st  of  April  gave  authority  to  their  solicitors,  in  writing,  to 
take  possession,  and  on  the  5th  of  April,  possession  was  taken  of  th^ 
ship  for  the  petitiohcrs,  and  the  master  signed  a  memorandum,  by 
which  he  declared  that  he  kept  possession  for  diem.  The  ship  had  been 
since  sold. 

The  prayer  of  the  petition  was,  t^iat  the  right  of  the  petitioners  to  the 
ship,  and  the  money  arising  therefrom,  might  be  declared  and  established 
to  them. 

Mr.  Mansfield  and  Mr.  Cooke,  for  the  petitioners,  contended  that  this 
ship  was  not  left  in  possession  of  the  bankrupts,  within  the  meaning  of 
the  clause  21  James,  c.  19. 11.  "  that  if  any  persons  at  the  dqie'uiejr  * 

become  bankrupts,  shall,  by  the  consent  of  the  true  owner,  have  in  their 
possession,  order,  and  disposition,  goods,  whereof  they  shall  be  reputed  ' 
owners,  the  commissioners  shall  have  power  to  sell  the  same."  That 
here  was  a  sufficient  [*J  delivery  to  the  petitioners  to  take  the  case  out  [  *364  3 
of  the  statute.  There  was,  in  fact,  all  the  delivery  the  nature  of  the 
property  admitted.  Where  a  ship  is  beyond  sea,  the  delivery"  of  the 
muniments  is  a  sufficient  giving  possession.  This  has  been  held  to  be 
so  where  the  ship  is  at  sea.  It  is  the  same  thing  if  she  is  in  a  foreign 
port,  Brown  v.  Heathcote,  1  Atk.  160.  The  party  must  have  time  to 
send  out  to  take  possession,  if  actual  possession  is  necessary,  Atkinson 
V.  Mat/ling,  2  Term  Rep.  462.  Here  possession  was  taken  as  soon  as 
she  arrived  in  an  English  port. 

Mr.  Solicitor  General  and  Mr.  Campbell,  for  the  assignees.  The  ship 
continued  at  Dublin  from  the  20th  cm  August  to  the  1st  of  S^tember  s 
during  that  tiine  possession  might  have  been  taken.  It  was  incumbent 
on  Lindegreen  and  Co.  under  whom  the  petitioners  claim,  to  do  all  they 
could  to  get  possession  of  the  ship ;  they  ought,  at  least,  to  have  given 
notice  to  the  master.  The  only  reason  why  ships  are  not  ^thin  the 
general  rule,  is  from  the  impossibility,  when  they  are  at  sea,  of  giving 
possession.  It  is  upon  this  ground  that  it  was  put  by  Justices  Ashhurst 
and  Duller,  in  the  case  in  the  Term  Reports.  In  Ex  parte  Matthews^ 
2  Vesey,  272,  it  is  said,  a  mortgage  may  be  made  of  a  ship  at  sea,  but 
the  mortgagee  must  take  all  the  methods  in  his  power  to  get  possession. 
Here  there  was  a  month,  during  which,  possession  might  have  been 
obtained,  by  putting  a  person  on  board,  or  giving  notice  to  the  master; 
for  which,  they  might  have  obtained  a  warrant  from  the  mortgagors. 

Lord  Chancellor,  If  the  ship  had  been  chartered  from  Dublin  to 
Cadiz,  with  liberty  to  touch  at  a  port  in  England,  has  it  ever  been  hefd 
that  the  mortgagee  was  bound  to  give  notice  ?     If  there  had  been  a  new  » 

voyage  commenced  under  the  authority  of  Gooch  and  Cotton,  that  would 
have  made  the  case  different ;  here  the  insurance  was  for  a  voyage,  be- 
ginning from  Dublin.  When  the  ship  is  chartered,  and  the  voyage 
begun,  it  would  be  difficult  to  take  possession.  A  notice  to  the  captain 
would  be  to  stop  the  voyage. 

His  Lordship  granted  the  prayer  of  the  petition. 
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Cases  Aboued  avd  Dxtibhimsi* 


1791. 

[•365] 


[•]  MICHAELMAS  TERM, 
S2  Geo.  S.  1791. 


Rcoafcr* 


RiooE  against  Bowater. 

T  ORD  CHANCELLOR  intimated  his  opinioii  (without  deddiif 
^■^  the  case)  that  if  a  recover  be  appointed  by  the  Court  (upon  the 
application  of  a  mortgagee  or  other  incumbrancer)  and  he  afterwardi 
embezzle  or  otherwise  waste  the  rents  and  profits,  the  loss  must  fidl  on 
the  mortgagor. 


AUroldusry 
fleviseei  mint 
be  ptrties.  (1) 


Parboms  against  Neyillb. 

BILL  by  some  of  the  residuary  devisees,  on  behalf  of  themsehes  and 
the  other  devisees. 
By  L<Mrd  Chancellor,  all  the  devisees  must  be  parties.  (1) 

<!)  ^  Lad  Tkurkw  dctarmiMd  **  that  the  gemeral  principle  muues  a 

*<  mrtee  to  bring  before  the  Comt  all  penNms  interarted  in  the  rendoe ;  b«t  thai 
i«  nuts  of  an  eioeptioB,  where  it  jt  not  neceaBvy  or  oonveaient  |ui  point  of  jniiiri]  ** 
Per  Lord  Sidan  C.  15  Ves.  ^28.     VHe  Skenit  v.  Birch,  tmtea,  819.  and  the  JEdBtor^s 
note. 


[FreKntprac- 
oce  to  order] 
payment  of 
money  into 
Court  upon  ad- 
tniarion  in  the 
defendant's  an- 
(l),&c] 


Strange  against  HarriSi  Executor. 

HTKE  Court  will  now,  immediately  upon  coming  in  of  defendant's 
^  answer,  order  so  much  as  he  admits  to  have  in  his  hands  of  the 
testator's  property  to  be  paid  into  the  Bank.  It  was  formerly  thought 
necessary  for  the  plaintifiP  to  shew  that  the  executor  had  abused  his  trust, 
or  that  tJie  fund  was  in  danger  from  the  insolvent  cuxumstances  of  the 
executor.  (1) 

(1)  See  also  jwr  Lord  Redetdale  C,  Stake  v.  JBlake,  2  Scfao.  &  Lefiroy,  S6. 


C  *866  ]      [•]  Like  and  Others  against  Beresforo  and  Others.  14th  Nov* 

BILL  by  plaintiffs,  creditors  of  the  defendant  Beresford^  on  bdialf  of 
themselves  and  other  creditors,  claiming  to  be  entitled,  under  an 
assignment  from  him,  for  the  benefit  of  plaintiffs  arid  other  creditors,  of 
all  ms  right  to,  and  in  funds  in  court,  the  property  of  his  wife  (1)  (for- 


Court  wiU  not, 
.upon  motion, 
niake  an  order 
which  will 
decide  the 
merits  of  the 
cause. 


(1)  See  the  several  circomstances  more  particularly  stated  in  the  report  of  the  caiieoD 
Uie  bearing  upon  the  bill  filed  1^  the  creditors,  3  Ves.  506.  et  seq.  when  it  was  dismiKed. 

mcrly 


IM  THE  Court  ov  CHAMCSRr*  SQg 

merly  Miss  Hamilton).    A  suit  had  been  instituted  [in  the  year  1780]         1791. 
by  the  wife's  trustees,  and  the  usual  order  had  been  made,  for  Mr.      ^  nwi  y  ■  / 
Beresford  to  lay  proposals  for  a  settlement  before  the  Master ;  and  the  Likb 

assignment  was  pending  the  reference.    The  consideration  of  it  was         ngamst 
necessaries  supphed,  and  money  lent,  by  which  both  the  husband  and      Beeesioei). 
•wife  had  been  for  some  time  supported.    The  husband  consented  to 
settle  the  whole  fund  to  the  wife's  separate  use,  and  the  settlement  was 
accordingly  made,  and  the  funds  transferred  to  tlie  trustees.  (2) 

The  bill  impeached  this  settlement  as  fraudulent,  and  particularly 
insisted  on  the  husband's  right  in  the  dividends  which  had  accrued 
during  the  coverture,  and  the  plaintiff's  right  to  the  same  by  virtue  of 
the  assignment,  and,  therefore,  prayed,  that  the  funds,  and  particularly 
the  dividends  might  be  declared  to  be  subject  to  their  claim,  and  that 
the  trustees  might  not  part  with  them,  or  proceed  upon  the  trusts  of  the 
settlement. 

Mr.  Beresford  (2)  moved  that  the  trustees  might  be  directed  to  pay 
the  dividendis  to  him.  (3)  The  plaintiff  had  notice  of  motion,  but  did 
not  appear. 

Lord  Chancellor  was  of  opinion,  that  even  with  (2)  the  plaintiff's  con- 
sent he  could  not  make  any  order,  the  object  of  the  motion  involving 
the  principal  point  in  the  cause. 

(2)  See  note  (1)  preceding  page. 

(J)  This  report  is  incorrect  as  to  the  nature  of  the  present  application,  and  also  {ut 
Bemble)  as  to  the  above  dictum.  Lord  Colchaiter*s  MSS.  contain  an  accurate  statement 
of  it»  from  the  notes  of  Mr.  Le  Meturier;  which  is  as  follows:  — 

LiKK  V.  Bkkssford,  in  Chancery,  iiich,  T.  52  Geo,  3.  1791.  —  The  case  was,  that   An  order  em- 
defendant  Beretfbrd  married  Miss  Hatnilt<m,  a  minor,  upon  which  the  trustees  of  her   bracing  tfie 
fiirtune  filed  a  bSl  in  this  Court,  for  the  purpose  of  securing  her  a  settiement  out  of  the  whole  object  of 
fund.    The  cause  coming  on  to  be  heard,  the  usual  order  was  nuide  for  a  reference  to   the  svH  caonoC 
the  Master,  to  receire  proposals  from  the  defendant  Beresford,  for  a  settlement,  who  made  be  made  on 
several,  which  were  disapproved  by  the  Master.     Pending  this,  Mr.  Beresford  nutde  an  motioBwitiioiil 
assignment  of  the  whole  of  the  fortune  to  plaintifls,  in  trust,  to  pay  them  and  the  rest  of  eipiBn  con-" 
bis  creditors.    Afterwaxds  Mr.  P.  agreed  to  settle  the  whole  of  Mrs.  P.*s  fortune,  so  that  sent, 
the  dividends  should  be  paid  to  her  during  her  life ;  afterwards,  in  case  there  should   mj^«     ^  ^^ 
be  any  children,  half  of  the  dividends  to  1^  paid  to  Mr.  Beresford,  and  the  other  half  to   other  nartiea  H 
go  to  the  maintenance  of  the  children,  &c.  ^^  mffirfmlt  if 

The  creditors  on  this  filed  their  bill,  impeaching  the  settlement  as  fraudulent  as  against  ^^^^  ^  j^^ 
them,  to  the  extent  of  their  demand,  and  praying  that  they  might  be  paid,  in  the  first  iSLi^ 
plaoe»  out  of  the  fund.    The  amount  of  the  debts  was  not  more  than  7002.    Mrs.  jff.'a 
fortune  was  4000^.  Bank^tock.     And  now  '     ' 

Stanley  moved,  on  behalf  of  Mrs.jS.,  that  the  dividends  might  be  paid  to  her  during 
the  continuance  of  the  suit  Notice  was  given  to  the  plaintifis,  the  creditors,  but  they 
did  not  appear.  It  was  argued,  that,  as  the  fund  was  so  much  more  considerable  than  the 
demand,  no  prejudice  could  arise  from  granting  this  motion. 

But  the  Chancellor  was  of  opinion,  that,  wi^out  the  express  consent  of  aU  parties,  he 
woidd  not  make  an  order  like  this,  which  embraced  the  whole  object  of  the  bill,  and  so 

Motion  refubed. 

The  bill  so  filed  by  the  creditors  was  aflcrwards  dismissed  at  the  hearing.  Vide 
3  Ves.  506. 
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[  *367  ]     [*]  Weeden  Butler  and  Carew  Elers,     -        -        Plaintiffi. 

Robert  Campion  Stratton(I),  John  Stratton,  an  In&nt,  (by 
Peter  Woodhead,  his  Guardian,)  Francis  Patterson, 
Sarah  Patterson,  Ann  Patterson,  and  Thomas  Patterson, 
In&nts,  (by  Z'achary  Phillips,  their  jGuardian,)  Fuanqs 
Fairbank,  William  Fairbank,  and  Ann  Fairbane:,  an  In- 
fant, (by  William  Dyer,  her  Guardian,)  Elizabeth  Fair- 
bank,  and' Mary  Fairbank,  Infants,  (by  James  Driyer,  their 
Guardian,)  John  Pearce,  George  Penleaze,  and  Elizabeth, 
his  Wife,  Robert  Shaw,  Thomas  Rogers,  and  Elizabeth, 
his  Wife,  Thomas  Perkins,  and  John  Murphy,  and  Ann,  his 
Wife,  Thomas  Jackson,  and  George  Langdale  -  Defendants. 

(Reg.  Lib.  1791.  A.  fol.  40.  b.) 
[23d  Nov.'] 

LegMy  **  to  ji.  jyEBECCA  STRATTON  made  her  will  as  follows,  "  I  rive,  devise, 

^^\f'  ^r  and  bequeath  unto  the  said  Weeden  Butler^  Carew  J^rSy  and  the 

cfaildren  ofC  <<  survivor  of  them,  and  his  heirs,  all  those  my  said  three  freehold  mes- 

^JSte  per  **  suages  or  tenements,  with  all  and  singular  the  rights,  members,  and 

cqpifa.(&)  '^  appurtenances  to  the  same  belonging,  or  in  any  wise  appertaining,  as 

£egacy  '*io  ''  the  same  are  situate  in  Coleman  Street^  London^  aforesaid,  and  are 

the  dMcendanu  *<  now  in  the  occupation  of  Charles  Leader  his  under-tenants  or  assigns, 

Af  ^.  and^.  u  in  xjji^t  to  sell  the  same,  and  the  clear  money  arising  by  such  sale  to 


grand-dvldren)  ,  . 

take  per  *'  ton,  of  Deptford,  in  the  county  of  Kent,  son  of  Thwnas^.^ratUm^ 

capUth  (2)  a  shipwright,  deceased,  and  the  children  of  Mary  PaUerson^  wife  rf 

.  <*  "  Patterson,  of  Wendover^  in  the  county  otBucks^  and  as  to  all 

**  the  rest  and  residue  of  mv  freehold  and  personal  estates,  of  what 

**  nature  or  kind  soever,  or  wheresoever,  I  give,  devise,  and  bequeath 

"  the  same  unto  the  said  Weeden  Butlery  and   Carexv  Elers^  and  the 

<<  survivor  bf  them,  and  his  heirs,  executors,  or  administrators,  in  trust 

[  *368  ]      «*  to  sell  the  [*]  real  estates,  and  the  money  arising  clearly  therefrom, 

**  together  with  the  personal,  to  divide  equaui/  between  the  descendants 

**  of  Thomas  Fairbank,  formerly  of  Marston,  \i\  the  county  of  Yorhf 

**  Gent,  deceased.'* 

The  testatrix  died  9th  March^  1788,  whereupon  the  trustees  and 
executors  filed  their  bill  to  have  the  necessary  accounts  taken,  and  the 
rights  of  the  parties  declared. 

Upon  the  first  hearing,  lltli  February ,  1790,  it  was  referred  to  the 
Master  to  enquire  who  were  the  children  of  Elizabeth  (by  mistake  in 
the  will  called  Mary)  Patterson^  and  who  were  the  descendants  of  Tho" 
mas  Fairbank,  at  the  time  of  testatrix's  death,  and  what  real  estates 
passed  by  testatrix's  will,  and  to  whom. 

The  Master,  by  his  report,  2d  August,  1791,  stated  that  there  were 

(1)  This  report  was  copied  verbatim  from  the  notes  of  Lord  Colcltcstcr,  who  was  of 
counsel  in  the  cause.  —  Editor. 

('i)  Vide  Daveitport  v.  Hanbury TiXiH  ITorsquwl  v.  JFatson,  3  Vcs.  257.  ^M.  Bladder^* 
Ucbbf  2  Cox,  P.  W.  383.  385.  note.  Malcolm  v.  Martin^  iinttu,  50.  n.iUips  v.  Garik, 
antca^  64.  Ilaijncr  v.  Mofwbrayy  antea,  23^1.  with  the  Editor's  uutcs.  .SV;{i/A  y.  Camj^^t 
1 9  Vcs.  400.  &^. 
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four  children  of  Elizabeth  Patterson  alive  at  testatrix's  death,  and  still  1791. 
living,  and  that  the  Strattons  claimed  to  divide  the  produce  of  the  Cole- 
man Street  estate  with  the  Pattersons  per  stirpes^  whereas  the  Pattersons 
insisted  on  dividing  it  per  capita.  Also  he  certified,  that  at  testatrix's 
death  there  were  living  three  sons  of  Thomas  Fairbank,  and  eleven 
^rand-children. 

Mr,  Abbot  for  the  Pattersons,  —  We  claim  to  divide  this  fund  per 
capita^  in  one-sixths,  and  not  in  one-thirds.  1st.  Because  the  right  of 
representation  is  no  primary  rule  for  construing  the  intention,  but  only 
a  technical  rule  of  distribution  for  intestates.  In  1  P.  Wms.  340. 
Northey  v.  Strange,  it  was  said,  the  children  take  not  by  representation. 
So  2  P.  Wms.  383.  Blackler  v.  Webb^  they  take  as  if  named  individu- 
ally. So  2  Vern.  705.  Weld  v.  Bradbury^  they  take  as  claiming  in  their 
own  right,  and  not  as  representing  parents. 

But  2dly,  Even  if  they  would,  otherwise,  take  by  representation,  the 
word  "  equaUy*  applied  even  to  the  next  of  kin,  or  relations  under  the 
statute  of  distribution,  causes  a  division  per  capita,  Thomas  v.  Hole, 
C.  T.  T.  251.  Green  v.  Howard,  (ante,  1  vol.  p.  31.)  Philips  v.  Garth, 
{ante,  64.) 

Mr.  Mitford,  contra,  for  the  Strattons,  attempted  to  distinguish  these 
cases ;  but  Lord  Chancellor  thought  there  was  no  room  for  it. 

[*]  Mr.  Steele  (for  the  sons  of  Thomas  Fairbank)  argued,  1.  That  the  ^  #359  ] 
legacy  to  the  descendants  of  Thomas  Fairbatik  means  those,  who,  at  the 
time  of  taking,  would  be  entitled  by  the  statute  of  Distribution ;  for  the 
word  *'  relations"  had  been  always  so  confined,  though  no  case  is  to  be 
found  as  to  "  descendants."  In  Crossley  v.  Clare,  stated  in  the  note. to 
Pierson  v.  Garnet  (ante,  v.  ii.  p.  228.  n.)  Sir  Thomas  Clarke  seems  to 
have  said,  that  descendants  are  equivalent  to  heirs  of  real  estate,  and  so 
equivalent  to  the  next  of  kin  of  personal  estate  :  but  Mr.  Ambler,  in  his 
report  of  the  same  case,  p.  397.  gives  a  different  account  of  Sir  7'. 
Clarke  s  language. 

Mr.  Solicitor  General    (for  the  grand-children  of  Thomas  Fairbank) 
argued,    1.  That  the  word  "  descendants"   includes  more  remote  de- 
scendants than  those  within  the  statute :   2.  That  they  must  take  per  ^ 
capita.     On  the  first  point  there  is  no  decision  to  confine  '*  descendants" 
to  the  same  sense  as  <<  relations."  . 

Lord  Chancellor,     It  does  not  go  on  the  same  principle. 
Mr.  Solicitor  General,     The  meaning  of  relations  is  confined  for  con- 
venience sake.     Sir  T,  Clarke  says,  in  Ambler,  a  devise  to  descendants 
would  be  good,  and  excludes  the  grand-children,    only  because  bom 
afler  the  will,  the  devise  being  to  those  n&w  living,  1.  e,  at  the  time  of 
tlie  will. 

Lord  Chancellor,  Sir  Thomas  Clarke  must,  on  his  own  principle, 
mean  to  divide  per  capita, 

Mr.  Solicitor  General,  In  Pierson  v.  Garnet,  (ante,  v.  ii.  p.  38.  and 
226.)  this  court  said,  as  the  Master  of  the  Rolls  had  said  before,  that  a 
gill  to  descendants  means  to  limit  it  to  such  relations  as  are  descendants ; 
but  Mr.  Pierson  being  still  alive,  it  was  not  necessary  in  that  case,  then, 
to  decide  whether  per  capita  or  not. 

The  second  point.     Also,  if  "  descendants"  are  equivalent  to  "  rela- 
tions," or  to  be  construed  in  the  same  way,  then,  by  the  case  of  Thomas 
V.  Hole,  **  equally"  will  have  the  effect  of  making  them  take  per  capita, 
.  Fort.  251.     So  Green  v.  Howard,  (ante,  vol.  i.  p.  31.)     So  Blackler  v. 
Webb,  2  P.  Wms.  383. 

[♦]  Lord  Chancellor,  Between  the  Strattons  and  Pattersons  the  legacy 
must  be  divided  per  capita :  and  all  Fairbank's  descendants  must  take, 
as  w^Il  grand-children  as  children,  and  all  per  capita. 


C  *370  ] 


3Ta 


Casks  Argued  ahd  Ditsbmii^ed 


1791. 

[rider  S.C. 
1  Ves.Juii.598. 
&SDick.750.] 

Wttiieii  ro-au 
amiiMd  [after 
dccTM^  tken 
hwmgbeena 
midake,  flom 
hii  haEving  had 
m  partial  nkaae 
pravioualytDhia 
tot  frramln- 
alioiiy  imiaad 

one;  wlilcli 
had  been  exe- 
cuted nibie- 
queiit]j.(l}] 


Sandford  against  Paul. 
(Reg.  Lib.  1791.  B.  fol.  45.  b.) 


M^ 


R.  MANSFIELD  movedy  that  a  witness  who  had  been  exanuiied 
in  chief,  might  be  re-examined  before  the  Master ;  8uegettin^»  that 
at  his  first  examinadon,  he  was  interested,  having  executed  a  partial  re-' 
lease  instead  of  a  general  one. 

Mr.  Solicitor  General  opposed  the  motion,  upon  the  ground  of  the 
great  mconvenience  that  mi^ht  result  from  such  a  practice ;  as,  by  this 
means,  having  got  from  a  witness  what  he  knew,  he  might  be  tampered, 
with  afterwards  to  amend  his  evidence. 

Lord  Chancellor  granted  the  motion,  founding  himself  upon  this  heki§» 
a  special  application,  and  upon  special  grounds,  the  mistake  and  accident 
which  had  happened,  by  which  the  witness  had  executed  a  partialt  in** 
stead  of  a  general,  release. 

(1)  See  the  report,  1  Ves.  jun.  498.»  which  is  more  full,  and  S.  C.  S  Dick»  750.  Ei. 
vide  Sawyer  v.  Bcwycr,  antea^  1  toL  388.  with  the  Editor's  notes ;  and  SimiA  t.  AlUmSy 
11  Ves.  564.,  especially  the  reference  to  2  Merivale,  81.  S.  P.  A  witness  who  has  not 
been  ezaniined  before  a  decree,  may  be  examined  before  the  Master  after  it,  fxntkout  cm 
&rdtr,  although  the  party  who  examines  him  entered  into  no  proof  before  the  hearing. 
Vide  Hough  v.  WWiams,  arUeth  19a  &c. 
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Suermam  against  Suermam. 

(No  Entry.) 

IMj'R.  HOLLIST  moved  for  a  ne  exeat  regno  against  the  defendant^ 
^^  who  was  sued  as  an  administratrix.  The  affidavits  stated  threats 
of  absconding,  and  of  embezzling  the  effects  of  the  testator;  wirich 
might,  according  to  general  computation,  be  worth  about  2000/* 

He  cited  2  Ventris,  345.  (2) 

Lord  Chancellor  refused  the  motion,  considering  the  affidavits  as  too 
loo^e,  and  that  no  sum  was  positively  sworn  to  (1),  so  that  there  was  no 
precise  sum  for  which  the  writ  could  be  marked ;  also  that  there  was  not 
sufficient  ground  stated  for  the  suggestion  that  the  defendant  was  going 
abroad.  (1) 


c< 


(1)  In  any  matter  oi  account  the  Court  holds  it  sufficient,  if  the  party  swears  that, 
according  to  the  best  of  his  belief,**  any  particular  sum  [at  the  least]  would  be  found 
justly  due  to  hitn  upon  a  bcdance^  when  the  account  is  taken.  See  Beames  on  Ne 
£xeat,  23.  See  likewise,  ibid,  22.  25.  56,  as  to  the  necessity  of  showing  that  the  de- 
fendant has  either  actually  threatened  to  leave  the  kingdom,  or  making  such  an  erent 
evident  from  actual  facts,  unless  the  Court  interpose  to  prevent  it.  And  see  Coliinton  v. 
Mair,  18  Ves.  555.,  reported  since  Mr.Beames*s  boc^L  was  published,  and  cases  there 
tuted. 

The  Editor  is  in  possession  of  two  MS.  notes  of  the  principal  case,  from  the  oollectioBt 
of  Lord  Colchester  and  Sir  John  Simeon,  It  appears  tliat  the  biU  only  stated,  that  the 
defendant  had  received  goods,  &c.  to  the  value  of  above  2000/.,  and  money  to  the  amount  of 
above  200/.;  alleging  a  devastavit,  but  without  claiming  any  definite  balance  as  due.  Tht 
affidavit  stated  that,  **from  the  expresdons  used,  the  deponent  doubted  not  the  party's  m-  . 
**  tention  to  go  abroad.**  Lord  Thurlow  reAised  the  application,  as  above;  obaerviag 
that  *'  the  allegation  of  the  jxirly's  havingcommitted  a  devastavit  would  not  do;  gindetkat 
«  was  a  ground  to  hold  the  jxtrty  to  bail  in  an  action.** 

(2)  His  Lordship  asked  Mr.  Hollist,  **  whether  the  order,  in  the  case  cited  from 

Ventris,  had  been  searched ;  since  the  notes  in  those  cases  were  very  short,  and  soase 
"  of  them  not  very  accurate.  Mr.  UoUist  replied,  it  had  not  been  examined."  Roai 
Lord  Colchester*^  MSS, 
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[♦]  Green  against  Cuarnock.  [a  c.  2  Coi 

284.(1)] 

TLTR.  LLOYD  and  Mr.  Richards  had  moved  in  the  term,  that  all  the  pro-  [A  pUuntifi*ig 
^^  ceedings  might  be  stayed  till  the  plaintiff  had  given  the  usual  not  compellable 
security,  to  the  two  senior  six  clerks  not  towards  the  cause,  for  payment  ^^^J'!^^*""'^ 
of  costs,  the  plaintiff  stating  himself,  by  his  bill,  to  be  on  a  voyage  to  1    ^'^i^'*'!* 
New  York,   m  America^    and  they  cited  Mdiorticchy  v.  MeUorucchy,  ^^ tfuithe& 
2  Vesey  24.  rendent  or 

Mr.  Solicitor  General  and  Mr.  Abbot,  for  the  plaintiff,  insisted,  that  gouig  to  rtdde 
this  was  not  sufficient  to  compel  security  for  costs ;  as  it  ought,  for  that  '^"^^t  or  the 
purpose,  to  appear  that  the  plaintiff  is  resident,  orgoing  to  reside,  abroad,  ^JSl  f^ 
and  that  such  was  the  rule  laid  down,  Pract.  Reg.  117.  [Mr.Wyatt's  ^^n****** 
edition,  p.  146«]  analogous  to  the  practice  in  the  King's  Bench,    Fitz*      f  it$*7i  1 
^erald  v.  Whitmore,    1  Term  Reports,  S62.      Also  that  this  being  an 
injunction  suit,  plaintiff  would  not  be  compellable,  in  the  exchequer,  to 
give  security,  he  being  in  a  manner  forced  to  come  into  equity  by  the 
action  against  him  at  law.    Fenmck  v.  Fortescue,  Bunb.  272. 

Mr.  Richards  denied  that  the  exchequer  practice  was  so  at  present. 

Lord  Chancellor  thought  this  was  not  sumcient  evidence  to  the  Court 
that  the  plaintiff  was  resident  abroad ;  otherwise  merely  being  at  sea 
upon  a  fishing  party  would  be  a  reason  to  compel  giving  security. 

The  motion  stood  over,  and,  this  day,  the  defendant  produced  an 
affidavit  that  the  plaintiff  was  gone  to  reside  in  America. 

Lord  Chancellor  said,  from  the  best  inquiry  he  could  make,  the  mere 
description  in  the  bill  was  not  sufficient  evidence  of  the  plaintiffs 
living  abroad  to  call  for  security  (2) ;  that  the  general  rule  is,  that  the 
plaintiff  must  appear  to  be  resident  abroad :  and  that  he  mentioned  it 
now  that  the  general  rule  might  be  known. 

(1)  Hiis  report  is  verbatim  from  the  note  of  Lord  CMtester;  and  Mr.  Cox's  report 
(ubi  mpra)  is  from  the  same. 

(2)  Tbe  mere  fact  that  a  party  is  gone  abroad,  or  is  goin^  abroad,  is  not  sufficient, 
Hoby  T.  Skckcock,  5  Ves.  699.;  and  the  Court  will  not  make  the  order  in  other  eases, 
where  there  are  co-^Unntiffs  resident  in  England,  Walker  v.  Easterby,  6  Ves.  612.;  nor  if 
ike  deflsndmU  has  obudned  time  to  answer,  or  taken  any  other  material  step  in  the  cause. 
Anon.  10  Ves.  287.  And  see  particularly,  Craig  v.  Bolton,  antea,  2  vol.  609.  wiih'Jhe 
£ditar*s  notes. 


[♦]  Jordan  against  Sawkims.  t  WS  ] 

(Reg.  Lib.  1791 .  A.  fol.  20.  b.)  XAncolnU  Im, 

Ball,  eOkDec^ 

MR.  Solicitor  General  moved  to  discharge  an  order  that  had  been  Phustin.   Fi« 
obtained,  by  the  defendant,  to  set  down  his  plea ;  the  eight  days  ^^^  ^J^ 
in  which  it  ought  to  have  been  entered,  having  expired,  and  the  plaintiff  <^<*«^  J>Am 
having  filed  exceptions  to  the  defendant's  answer,  and  the  order  having  «ig'**™y»*(U 
been  obtained  without  a  special  application :  —  the  entry  of  the  plea  was 
antedated. 

Mr.  Abbot  stated  the  omission  to  have  been  occasioned  by  a  slip. 
But  Lord  Chancellor  seemed  to  think  the  rule  ought  to  be  coBiplied 

(1)  The  same  rule  prevails  as  to  a  demurrer. 


•-» 


JOKDAK 
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with ;  and  that  if  the  defendant  did  not  enter  his  plea  within  the  eight 
days,  he  must  be  presumed  to  have  abandoned  it.  (2) 

(2)  The  parties  came,  however,  to  an  arrangcnncnt,  and  the  Court  thereupon  pennittcil 
the  order  to  remain.    11.  L.    11) e  plea  was  argued  soon  afterwards,  when  it  was  allowed. 
Fidepostea,  388. 


VicKEUY  against  [Stocker  (1.)] 

lAncofn's  Inn  (Reg.  Lib.  1791.  B.  fol.  28.) 

lallf  same  day.  . 

Va^tka  IVf  ^'  LLOYD  moved  that  the  plaintiflTs  solicitor,  who,  upon  taxation 

An  order  for  i^A  of  costs,  appeared  to  have  received  a  considerable  sum  more  than 

payment  of  ^i^g  amount  of  his  costs,  and  who  had  been  served  with  an  order  to  pay 

^a^^rlonn^a  ^^®  same,  which  he  had  not  obeyed,  should  stand  committed. 

parly  to  the  Lord  Chancellor  [after  consulting  with  tlie  Registrar,  (1)]  stated  the 

cause  (s)]  is  to  practice  to  be,  that  if  you  want  an  attachment,  you  must  go  to  the  office ; 

be  enforoed,  but  if  you  want  a  more  summary  proceeding,  you  must  move  that  the 

^^^^h*??"  P^^y  P^y  *"  ^^^^  money  by  a  short  day,  or  stand  committed.     And  his 

w^^er  ord«r  Lordship  made  such  an  order  in  the  present  case.  (4) 

directiDg  the  payment  within  a  short  definite  (3)  timei  or,  m  default,  thai  the  party  do  stand  committed.  (3) 

\ 

(1)  The  name  of  this  cause  is  Vickery  v.  Stocker.    R.  L.  and  Mr.  Cox*s  notes. 

(2)  See  tlie  distinctioo  confirmed  by  Lord  £Udon  C,  in  Bowes  v.  Ix>rd  Stntthmorc, 
12  Ves.  525  and  Anon,  14  Ves.  207.  A  Jforty  to  the  cause  is  to  be  first  served  with  a 
writ  of  execution,  then  an  attachment,  and  ujton  that  an  orderyor  actual  commitment.  Vide 
vbi  sujtra,  and  Collins  v.  Crumjw,  3  Madd.  Rep.  390. 

(3)  The  word  ** forthwith,**  was  formerly  used ;  but  it  was  indefinite  for  any  practicsl 
use,  and  the  practice  has  been  corrected  by  directing  that  some  sjHscific  day  shotdd  he 
named.     Vide  jht  I^rd  Eldon  C.  in  Iliggins  ▼.  Anon.  8  Ves.  381.  382.  &c. 

(4)  In  tliis  case  the  order  was  that  tlie  party  should  pay  the  money  within  four  doyt^ 
or  stand  conunitted.     R.  L.  and  Mr.  Cox*s  notes. 


Lmcoln*s  Inn 
Hall. 

'Bnedce. 
[A  demurrer 
may  be  filed 
afitf  the  time 
for  answering 
expiredt  if  the 
party  )>e  not 
tttkcudbjr 
proceaa  Of  con- 
tempt. (1)1 


East  India  Company  against  Henchman.   IDcc.  J).] 

Ti/f  R.  STRATFORD  moved  that  a  demurrer  put  in  by  the  defendant 
^^  might  be  taken  off  the  file,  the  defendant  having  demurred  after  the 
time  for  answering  was  out,  but  before  any  [♦]  process  of  contempt  had 
issued,  the  defendant's  clerk  in  court  having  informed  the  plaintiflTs 
clerk  in  court  that  the  defendant  had  obtained  an  order  for  time. 

Lord  Chancellor  was  of  opinion,  that  the  defendant^  till  affbcled  by 
process  ofcontempty  might  put  in  a  demurrer  at  anytime,  and  Mr.  Mitford 
referred  to  the  order  fof  time,  as  shewing  that  the  defendant,  after  the 
eight  days,  is  not  considered  as  being  in  contempt,  unless  affected  by  an 
attachment ;  the  words  of  the  order  being,  that  the  defendant  is  not  iii 
contempt,  and  he  also  observed,  that  the  condition,  not  to  demur  alone, 
proved  it. 

(I)  S.  p.  Sourrby  ▼.  Warder,  in  llie  Excheqiior,  upon  search  of  precedents,  and  great  con- 
•ideration,   2  Cox,    268.    269.    guod  tide.     See  also  JCdviunds  y.  Saveryt    5  Merit. 


304.  &c. 
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1791. 
Crawley  against  Clarke,  Lincoln's  inn 

HaU,  9th  Dec 

TV^f  R.  ABBOT  moved  [as  a  special  motion  (1)]  for  a  sequestration  nisi  Practice. 
^^^  against  Lord  Sempill  and  his  wife,  for  non-payment  of  money   The  ooune 
decreed  to  be  paid,  by  them,  to  the  defendant  Clarke,  producing,  in  ^°^*  ^' 
support  of  his  motion,  the  writ  of  execution  under  seal,  a  letter  of  ment^ofmoney 
attorney  from  Clarke,  to  demand  the  money,  an  affidavit  of  the  due  is,  first  to  moye 
execution  of  the  letter  of  attorney,  and  an  affidavit  of  the  demand  having  for  a  s&piestrt^ 
been  made.  '«>»,  »*»  ¥|W 

Lord  Chancellor  thought  that  it  was  an  order  o/*  cottr*^,  in  the  Jirst  ^'*ce.(l) 
instance,  to  which  the  Register  agreed,  but  the  next  day  Lord  Chancellor 
mentioned  it  again,  and  said  the  motion  was  regular,  as  originally  made  (l), 
and  ordered  a  sequestration  nisi,  (2) 

(1)  From  Sir  J,  Simeon* b  notefi.    El  videsujtraf  jter  Lord  Chanceilor, 

(2)  Thid  report  is  from  Lord  Colckester'a  notes. 


The  Attorney  General  against  The  Earl  of  Winchelsea,  and 

Others. 

[  ♦374.  ] 

(Reg.  Lib.  1790.  A.  fol.  55^.  and  1791.  A.  fol.  4.87.  entered  Attorney     J^'>^^othNov. 

General  v.  Hurst. )  [nteS.  C. 

2  Cox,  304.] 

T^HE  information  stated  {inter  alia)  that  the  Rev.  Robert  Chapman,  Y^^i^T^' 

^    late  vicar  of  Ravenstone,  deceased,  by  his  will,  dated  17th  Sept.  1783,  chMitJSe  wr- 

gave  and  bequeathed  the  residue  and  remainder  of  his  persons  estate,  poses,  and  it 

in  the  words  following  :  ^'  1  give  and  bequeath  all  the  rest,  residue,  and  turns  out  to  be 

"  remainder  [*  ]  of  my  goods,  chattels,  personal  estate  and  effects  what-  mo'*  **>•» 

**  soever  and  wheresoever,  not  herein  before  otherwise  disposed  of,  unto  *J?^"**V®    - 

"  the    Right   Honourable   the   Earl   of  Winchelsea   and   Nottingham,  SeSJwto  Ae 

•*  Thomas  Hanmer,  Esq.  G.  Wright^  Esq.  and  the  Rev.  Robert  Dawbig"  wbolemust be 

"  gin,  rector  of  Stoke  Goldington,  in  the  county  of  Bucks,  and  the  vicar  apph'ed  to 

**  of  Ravenstone  for  the  time  being,  their  executors,  administrators,  sue-  similar  pur- 

*  cessors,  and  assigns,  upon  trust;  that  they  the  said  Earl  of  Winchelsea,  P*^**** — Mort- 

Thomas  Hanmer,    G.  Wright,    Robert  Datvbiggin,  and  the  vicar  of  S^f^'^w. 

Raveti stone  aforesaid  for  the  time  being,  or  the  survivors  of  them,  do  rity,  though' 

and  shall,  with  all  convenient  speed,  after  my  decease,  put,  place  out,  included  in  a 

**  invest,  and  continue  at  interest,  in  their  jomt  names,  m  the  publick  general  residue* 

**  funds,  or  parliamentary  security,  and  not  on  any.  real  security  what''  ■«<*  int«««t  ui 

«*  soever,  all  and  singular  the  residue  of  my  said  personal  estate ;  and  do  ^^j^  by  ^siat 

"  and  shall,  from  time  to  time,  for  ever  afterwards,  pay,  apply,  and  of  McMtmain. 

**  dispose  of  the  yearly  income,  dividends,  interest,  and  produce  of  the  [ Asseu  shall 

**  said  residue  of  my  personal  estate,  upon  the  trusts,  and  to  and  for  the  not  be  mar- 

**  uses,  intents,  and  purposes  hereinafter  mentioned,  (that  is  to  say,)  that  ?**^  *? 

"  tliey  my  said  trustees,  or  the  survivors  of  them,  and  their  successors,  ^^^\^f^ 

"  do  and  shall,  yearly  and  every  year,  for  ever  afterwards,  out  of  the  to^row  the 

burthen  ofdebta 

from  personal  property  upon  chattels  real  (1) ;  but  they  shall  contribute  equally, (I)] 

(1)  See  the  judgment  upon  these  points,  more  fuUif,  from  the  MS.  notes  ofMr.Le 
Meturier,  in  Lord  Colchester* %  collection,  jwstea,  p.  580.  note  (2).  Vide  etiam,  Howse  v. 
CkapmoMf  4  Vet.  542.  530;  and  Curtis  v.  Hutton,  14  Ves.  537.  et  seq. 
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said  (liviaends,  interest,  and  produce  of  the  said  residue  of  my  per- 
sonal estate,  pay,  or  cause  to  be  paid,  by  even  and  equal  half-yearly 
paynients,  (to  wit,)  at  the  feasts  of  the  Annunciation  of  the  Blessed 
Virgin  Mary,  and  St.  Michael  the  Archangel,  in  every  year,  unto  a 
proper  schoolmaster,  for  the  time  being,  (to  be  nominated  and  appointed 
by  my  said  trustees,  or  the  major  part  of  them,  or  their  successors)  the 
sum  of  12/.  clear  of  all  taxes,  charges,  and  deductions,  the  first  pay- 
ment of  which  to  be  made  upon  such  of  the  said  days  as  shall  first  and 
next  happen  after  the  placing  of  the  said  residue  of  my  said  personal 
estate  out  at  interest  as  aforesaid,  for  the  teaching  and  instructing  all 
and  singular  the  children  of  Ravenstone  aforesaid,  for  the  time  being, 
to  read,  write,  cast  accounts,  and  say  their  Catechism^  at  some  proper 
convenient  place  in  Ravenstone  aforesaid,  which  I  earnestly  recom- 
mend to  the  said  Earl  of  IVinchelsea  to  appoint  for  that  purpose,  not 
doubting  hi^  inclination  to  do  any  thing  m  his  power  to  further  my 
intentions  in  this  matter :  and  also  that  they,  my  said  trustees,  or  the 
survivors  of  tlicm,  or  their  successors,  do  and  snail,  yearly  and  every 
*'  year,  out  of  the  said  dividends,  interest,  profit,  and  proceeds  of  the 
"  said  residue  of  [•]  my  said  personal  estate,  lay  out  and  expend  the 
"  sum  of  txoenty  shillings,  in  the  purchase  of  such  books  as  they  shall 
'<  think  proper  for  the  use  of  the  children  of^  the  said  school ;  and  also 
"  that  they,  my  said  trustees,  or  the  survivors  of  them,  or  their  succes- 
**  sors,  shall,  yearly  and  every  year,  for  ever,  apply  the  surplus  of  the 
**  said  dividends,  interest,  profit,  and  proceed;  of  the  said  residue  of  my 
"  said  personal  estate,  Uf  any  there  shall  he,  after  such  payment  as 
•*  aforesaid,)  in  the  cloathing  and  putting  out  apprentices  to  any  trade, 
'<  business,  or  occupation,  that  shall  be  thought  proper  for  them,  too 
"  children  of  the  parish  of  Ravenstone  aforesaid :  and  one  child  of  the 
parish  of  Little  Woolstonc  aforesaid :  and  he  directed,  that  his  said 
trustees,  or  the  major  part  of  them,  should  meet  at  least  once  a  year 
at  Ravenstone  aforesaid,  and  inspect  into  the  management  of  the  said 
school,  and  settle  and  audit  the  accounts  of  the  said  charity ;  and 
appointed  the  defendants,  H.  Bering,  and  G.  Pitt  Ilurst,  executors  of 
«  his  will." 

The  testator  died  the  15th  of  October,  1785,  possessed  of  a  consider- 
able personal  estate,  without  leaving  any  wife  or  children,  or  any  ortff 
nest  of  kin ;  that  the  defendant,  Mrs.  Chapman,  his  only  surviving 
sister,  and  defendant,  Richard  Daniel,  his  nephew,  him  surviving. 

The  information  prayed,  that  the  charitable  bequests  might  be  estab- 
lished ;  and  that,  atlcr  taking  the  usual  account  of  testator's  assets,  the 
residue,  or  clear  surplus  of  the  personal  estate  and  effects,  might  be 
ascertained  and  paid  to  the  defendants,  the  trustees,  to  be  by  them  in 
vested  and  placed  out  at  interest  upon  government  securities,  in  their 
names ;  and  that  the  dividends,  or  annual  income  thereof,  might  be> 
from  time  to  time  for^ever,  applied  for  the  charitable  purposes  men* 
tioned  in  the  testator's  will :  and  in  case  it  should  appear  tliat  such  di- 
.vidends,  or  annual  income,  should  be  more  than  sufficient  to  pay  the 
annual  allowance  of  12/.  to  a  schoolmaster,  and  the  yearly  sum  of  20f* 
for  the  purchase  of  books  for  the  use  of  the  said  school,  and  the  ex- 
pences  of  cloathing  and  providing  apprentice  fees  for  such  three  boy* 
as  aforesaid  every  year,  tlien  that  the  aforesaid  charity  might  be  ex- 
tended and  enlarged,  m  such  manner  as  the  court  might  think  projpcr; 
and  tliat  tlie  whole  or*  the  interest  or  annual  income  of  the  vchole  residue 
and  dear  surjdus  of  the  said  testator's  personal  [*]  estate  and  effects, 
might  be  applied  according  to  the  directions  of  the  testator's  will,  or 
as  near  thereto  as  the  nature  of  the  case  and  the  circumstances  would 
admit  of. 

The  defendant,  Richard  Daniel,  one  of  the  next  of  kin,  insisted, 

that 


ti 
ic 
<( 
tc 


<( 


IN  THE  Court  of  Chancery. 


376 


that  the  surplus  of  the  testator's  estate  and  effects  was  much  more  than 
sufficient  to  answer  all  the  charitable  purposes;  and  that  a  considerable 
part  of  the  residue  consisted  of  mortgages^  or  some  other  real  secu- 
rities ;  and  that,  so  far  as  the  gift  or  disposition  of  the  said  residue  re- 
lated ^  to  such  securities,  the  same  ought  to  be  declared  void ;  and 
submitted  whether,  as  one  of  the  next  of  kin,  he  was  not  entitled  to  a 
distributive  share  of  such  residue. 

The  defendant,  Mrs.  Chapman^  the  other  next  of  kin,  disclaimed 
having  any  interest  in  the  residue,  being  desirous  that  the  charitable 
bequests  should  be  established. 

The  executors  admitted,  that  the  residue  of  the  personal  estate  was 
of  a  considerable  amount,  and  that  a  part  thereof  consisted  of  two  mort- 
gage securities,  viz.  200/.  which  had  been  paid  in  since  the  testator's 
death,  and  2000/.  still  outstanding. 

The  trustees  submitted,  that,  as  there  was  much  more  than  sufficient 
to  answer  the  precise  number  of  objects  specified  in  the  will,  the  charity 
ought  to  be  Extended. 

The  cause  came  on  to  be  heard  the  29th  ofjune,  1790,  when  it  was 
referred  to  the  Master  to  take  the  usual  accounts,  and  to  state  what  the 
testator's  personal  estate  consisted  of. 

Subsequent  to  the  decree,  and  previous  to  the  Master's  report,  the 
defendant,  Mrs.  Chapman,  assigned  all  her  interest  in  the  mortgages, 
and  the  residue  of  the  testator's  estate,  to  the  trustees,  for  the  benefit 
of  the  charity. 

In  consequence  of  such  assignment,  a  supplemental  information  was 
filed,  and  the  cause  came  on  again  the  30th  o^  November,  1791. 

Two  questions  were  made;  1st.  Whether  the  bequest  of  the  residue, 
so  far  as  it  related  to  the  real  securities,  was  not  void,  as  being  within 
the  statute  of  mortmain. 

[*]  2dly.  Whether  the  surplus,  beyond  what  was  sufficient  to  answer 
the  charitable  purposes  of  the  testator,  should  not  go  to  the  next  of  kin ; 
or  whether  the  court  should  not  consider  the  whole  as  disposed  of  by 
the  testator,  from  the  next  of  kin,  and  be  at  liberty  to  extend  the 
charity,  by  enlarging  the  number  of  objects. 

Mr.  Selivj/n  and  Mr.  Stanky,  in  support  of  the  information,  con- 
tended, that  however  the  bequest,  so  far  as  it  related  to  the  reat  secu* 
ritics  comprised  in  the  residue,  might  be  void,  yet,  in  order  to  support 
the  intention  of  the  testator,  and  to  effectuate  the  charitable  bequest  as 
much  as  possible,  the  court,  as  in  former  instances,  oug^t  to  marshal . 
or  arrange  the  testators  assets :  that  there  is  a  distinction  between  a 
specific  bequest  of  a  mortgage  security^  and  a  residue  including  such  a 
security :  that,  in  the  latter,  the  court  has  been  favourably  inclined  in 
support  of  the  charity,  and  has  accordingly  directed  an  equitable  ar- 
rangement of  the  assets.  Attorney  General  v.  Graves,  Ambler,  155. 
As  to  the  meaning  of  real  security,  they  cited  the  Attorney  General  v. 
Botoles,  2  Vesey,  547. 

2d]y.  As  to  the  surplus,  it  was  insisted,  that  the  xvhole  residue  was 
meant  and  intended  to  be  disposed  of  by  the  testator  in  charitable  pur« ' 
poses:  that  the  number  of  the  objects  might  be  increased,  under  the 
directions  of  the  court,  as  in  Attorney  General  v,  Johnson,  Ambler,  190. 
Attorney  General  y.  Sparks,  iOid.  201.  the  court  will  give  effect  to  the 
whole  bequest.  Attorney  General  v.  Hoare,  cited  in  Attorney  General 
V.  Green,  (ante,  vol.  ii.  495.)  If  the  property  increases,  the  number  of 
objects  may  be  increased,  and  the  whole  applied.  In  Thetford  School, 
8  Co.  130.  2Vern.  397.,  the  chanties  were  augmented  in  proportion 
to  the  improved  value  of  the  estate. 

Mr,  Mitford  and  Mr.  Richards,  for  the  npxt  of  kin,  insisted,  that  such 
part  of  the  residue,  as  consisted  of  the  mortgage  security,  could  not 
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take  effect.  Attomej/  General  v.  Martin,  which  first  came  on  the  6th  of 
March,  1769,  and  was  heard  at  the  RoUs.  "  Mrs.  Martin,  by  her 
will,  gave  all  the  residue  of  her  monies,  government  securities, 
household  goods,  and  other  personal  estates  whatsoever,  after  pay- 
ment of  her  debts  and  legacies,  to  [•]  her  executors,  upon  trust,  to 
dispose  thereof  for  such  charities  as  they  or  the  survivors  of  them 
should  think  proper,  and  then  gave,  by  tier  will  and  codicil,  several 
«  legacies/'  An  information  was  filed  for  an  account  of  the  personal 
esftate,  and  the  application  of  the  residue  to  charitable  purposes.  ^  The 
next  of  kin  disputed  the  bequest  of  the  residue,  and  it  was  insisted, 
that  part  of  it  consisted  of  real  securities.  The  usual  account  was  di- 
rected, and  h  was  ordered  by  the  decree,  that  the  Master  should  par- 
ticularly state  whether  any,  and  what  part  of  the  testator's  personal 
estate  was  invested  in  any,  and  what  securities.  The  cause  came  on 
again  26th  March,  1776,  when  it  was  declared,  that  such  part  of  the 
personal  estate  as  arose  from  mortgages,  or  other  real  securities  not 
specifically  bequeathed,  was  applicable  to  the  payment  of  debts  and 
legacies,  except  those  given  to  the  charities ;  and  that  the  residue,  con- 
sisting of  the  other  parts  of  the  personal  estate,  should  be  applied  to 
the  charitable  purposes  according  to  the  will,  &c.  This  cause  was  ap- 
pealed from  to  the  present  Chancellor,  who  reversed  the  decree,  re- 
fusing to  marshal  the  assets,  and  declared  that  the  whole  belonged  to 
the  next  of  kin,  after  deducting  a  certain  proportion  for  costs.  So  in 
Middleton  Y.  Spicer,  11th  November,  1772,  no  difference  whether  a 
partictdar  or  general  bequest  of  the  personal  estate,  part  of  which  con- 
sisted of  money  due  upon  mortgages  and  real  security. 

As  to  the  surplus,  they  insisted  that,  as  there  was  much  more  than 
sufficient  to  answer  the  charitable  purposes,  the  residue,  after  the  cha- 
rities were  provided  for,  must  fall  to  the  next  of  kin  ;  although  the  court 
has,  in  former  instances,  as  in  the  above-cited  cases  of  the  Attorney 
General  v.  Johnson,  Attorney  General  v.  Sparks,  and  the  Attorney  Gc' 
neral  v.  Green,  augmented  the  charitable  oojects  as  the  income  of  the 
estates  has  increased,  yet  it  will  not  extend  the  charities  further  than 
the  testator  has  intended  to  do,  where  the  information  is  for  a  new 
establishment,  as  upon  the  present  occasion.  The  true  question  here  is, 
whether  the  testator  meant  to  dispose  of  the  whole  of  his  personal 
estate,  supposing  the  fund  to  be  more  than  sufficient  for  the  charitable 
purposes,  or  whether  it  shall  not  go  to  the  next  of  kin.  So  in  the  At* 
torney  General  v.  Bishop  of  Oxford,  (ante,  vol.  i.  p.  444.  note,)  the  next 
of  kin  insisted  upon  the  surplus  beyond  what  might  be  sufficient  to  build 
the  church. 

[♦]  As  to  the  charity  for  putting  out  apprentices,  suppose  the  fund  had 
amounted  to  100,000/,  or  any  very  considerable  sum,  the  Court  would 
not  be  at  liberty  to  expend  the  whole  of  that  fund  in  apprentice  fees : 
it  must  then  go  to  the  j;iext  of  kin  :  it  is  tantamount  to  say,  *'  I  give  so 
"  much  out  of  the  residue  as  will  be  sufficient  for  such  charitable  pur- 
"  poses."  In  such  a  case,  the  fund  cannot  be  applied  cy  pres :  if  too 
large,  the  surplus  ultra  the  application  of  the  testator  s  express  bounty 
must  fall  to  the  next  of  kin.  As  to  the  doctrine  of  cy  pres,  that  can  only 
take  place  where  the  whole  fund  is  absolutely  given  away  from  the  next 
of  kin,  and  even  then,  the  Court  does  not  readily  adopt  it ;  it  was  re- 
jected in  the  Attorney  General  v.  Bishop  of  Oxford,  for  m  that  case,  the 
Court  would  not  comply  with  the  offer  of  the  Bishop  to  repair ;  the 
intent  must  be  complied  with  in  toto,  or  not  at  all.  The  testator  there 
meant  to  build  and  not  repair :  a  new  church  was  the  object  of  the 
testator's  intention. 

The  Court  should  refer  it  to  the  Master  to  state  what  the  surplus  is, 
before  the  point  is  decided  as  to  the  application  of  it. 

H  Master 
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Master  of  the  Rolls,  —  The  question  is,  whether  tlie  whole  surplus  of 
this  personal  estate  is  not  intended  to  go  to  the  charitable  purposes 
mentioned  in  the  will,  though  more  than  sufficient  to  answer  the  exact 
number  of  objects  there  specified.  The  real  intention  of  the  testator  is 
perfectly  clear,  that  he  meant  to  give  the  xjohole  surplus.  It  has  been  said, 
that  the  distinction  is,  that  where  there  is  a  definite  object,  and  that 
cannot  take  place,  the  Court  will  not  look  for  another  object,  but  let 
the  property  go  to  the  next  of  kin,  or  the  heir  at  law ;  as  in  the  Attoi-ney 
General  v.  Bishop  of  Oxford,  the  only  object  the  testator  had  in  view 
was  the  building  a  church,  or  in  fact,  creating  a  pillar  of  vanity,  that  was 
his  sole  idea,  and  nothing  short  of  that  could  answer  his  intention,,  and 
therefore  the  object  must  be  effectuated  in  toto,  or  the  property  fall  to 
the  next  of  kin.  So  in  the  Attorney  General  v.  Goulding(2),  (ante,  v.  2; 
p.  428.)  where  Mr.  Justice  2?2i^r  seems  to  have  gone  to  a  great  extent, 
and  as  far  as  the  case  would  well  warrant  him  (2),  it  was  held,  that  the 
testator  had  no  geiteral  intention  beyond  that  specified  in  his  will,  and 
consequently  that  the  bequest  must  be  confined  to  the  precise  object, 
and  not  beyond  it ;  but  wherever  the  intention  has  been  to  dispose  of  the 
tohole  property  to  certain  purposes,  as  in  the  early  case  ot  Thetford 
[*]  School,  and  numerous  subsequent  authorities,  the  whole  has  oeen 
applied .  the  intention  has  been  considered  as  such,  and  it  has  been  only 
inferred,  that  the  testator  has  been  mistaken  merely  as  to  the  quantum. 
It  has  been  observed,  as  a  strong  mark  of  his  intention,  that  by  giving 
the  apprentice  fees  to  three  objects,  he  has  marked  out  the  limits  of  his 
'  bounty,  and  that  the  confining  it  to  that  number  will  be  a  sufficient  com- 
pliance with  his  intention  ;  but,  according  to  the  disposition  of  this 
residue,  his  intention  could  not  be  limited  to  three  boys,  and  if  it  would 
pay  more,  the  testator  has  shewn  an  intent,  that  the  surplus  beyond  that 
must  be  applied  in  the  same  manner;  therefore  I  am  of  opinion  it  must 
be  applied  to  the  charitati^.-purposes  mentioned  in  the  will :  perhaps  it 
may  not  turn  out  to  be  much  more  than  sufficient,  but  if  it  should,  the 
next  of  kin  may  then  come  to  the  court,  as  in  other  cases,  where  there 
has  been  an  increase  of  rents  and  profits. 

As  to  the  point  of  the  mortgage  securities  being  comprised  in  the 
residue,  whether  they  shall  pass,  or  rateably  bear  the  burden  imposed 
upon  the  personal  estate,  there  is  a  direct  authority  in  point,^  of  the 
Attorney  General  v.  Caldtoell,  (Ambler,  635.)  where  it  is  taken  for  granted, 
they  shall  not  pass,  either  as  an  absolute  gifl,  or  as  included  in  a  residue^ 
but,  that  the  Court  will  throw  the  whole  burden  upon  that  part  of 
which  the  charity  cannot  avail  itself.  (3)     In  the  Attorney  General  v. 
Meyrick,  2  Vesey,  44.  a  direct  gifl  of  a  mortgage  was  held  void,  and  as 
to  the  residue,  I  cannot  recognise  the  distinction  which  has  been  at- 
tempted to  be  laid  down  between  a  specific  gift  of  a  mortgage,  and  where 
it  is  comprised  in  the  residue ;  in  both  instances  it  is  an  interest  in  land.; 
and  nothing,  that  in  the  least  degree  partakes  of  realty,  can  nffvo  pass 
under  the  stat.  o£  Mortmain,     Middleton  v.  Spicer  perfectly  coincides 
with  my  opinion.    A  charity  cannot  take  such  an  interest  either  directly 
or  indirectly,  but  it  must  go  in  favour  of  the  parties  legally  intitled  to 
the  benefit  of  it.  (3) 

In 

(2)  Although  the  M.  R.  (Sir  P.  Arden)  seems  thus  to  "  doubt  the  doctrine  in  that 
"  case,  he  afterwards  ajijrroved  of  that  doctrine,  and  acted  upon  Uf  in  the  Attorney -General 
«*  V.  BouUbeej  2  Ves.  jun.  380.  and  3  Ves.  220."  Per  Sir  ^.  Grant,  M.  R.,  in  Chapnum 
V.  Brown,  6  Ves.  410.  See  also  per  Sir  P.  Arden  in  the  Attorney  General  v.  Whitchurch, 
3  Vet.  ^45.,  where  his  Honor  explains  the  reasons  in  which  he  concun  with  the  abore 
dtcd  case. 

(3)  This  rqiort  is  very  defective  here.  His  Honor,  after  noticing  the  adduced  case  of 
Attorney  General  v.  Caldwell^  said  it  woi  (wer-ndcd  by  Middleton  ▼•  lancer*     Vide  2  Coxy 
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In  the  original  cause.  Declare,  that  the  debts,  legacie?,  and  costs  of 
the  original  suit  ought  [*]  to  be  paid  out  of  testator's  general  personal 
estate,  and  out  of  the  monies  secured  upon  mortgage,  or  otner  real 
securities,  pro  rata,  except  so  far  as  such  costs  relate  to  any  proceedings 
to  be  had  respecting  the  charities  in  question  under  tlie  directions  here- 
after given  for  regulating  the  same  :  [xvhtch  ought  to  be  tohoUy  paid  out 
of  the  testators  general  personal  estate.  (4-)] 

Declare,  that  the  surplus  of  the  personal  estate,  exclusiTe  of  such 
part  thereof  as  shall  appear  to  have  been  secured  by  rao.tga^  (after  (5) 
payment  of  part  of  the  debts,  &c.  before  mentioned)  be  applied  for  the 
several  charitable  purposes  mentioned  in  the  testator's  will,  and  the 
surplus  be  retained  by,  or  paid  to  the  trustees,  for  the  several  charitable 
intents  and  purposes  therein  mentioned,  and  tliat  a  scheme  be  hud 
before  the  Master  for  the  application  of  the  charitable  funds  given  by 
the  will. 

Declare,  that  one  moiety  of  so  much  of  the  personal  estate  as  shall 
have  arisen  from  mortgages,  or  any  other  real  securities,  (after  pa3rment 
of  debts)  doth  belong  to  R,  Daniel,  one  of  tfie  next  of  kin,  and  the  same 
to  be  paid  to  him  accordindy,  and  the  other  moiety  to  the  other  de- 
fendant Eliz.  Chapman,  as  the  representative  of  the  other  next  of  kin ; 
and  as  to  the  supplemental  bill,  declare,  that  the  deed  of  trust*  of  the 
10th  of  (6)  December,  1790,  ou^ht  to  be  established  and  carried  into  exe- 
cution, and  all  parties  paid  their  costs,  and  that  such  part  of  the  testator's 
estate  as  would  have  belonged,  according  to  the  declaration  made  in  the. 
original  cause,  to  Eliz,  Chapman ,  must  be  applied  to  the  charitable 
purposes  mentioned  in  the  testator's  will,  and  tnat  the  same  ought  to  be 
paid  to,  or  claimed  by  the  defendants,  the  trustees  for  such  purposes, 
and  all  parties  to  apply  to  the  Court  as  occasion  may  require. 

365,  Z66*  The  Editor  is  also  in  possession  of  a  vai<9iKie  note  of  this  part  of  die  judg- 
ment taken  by  Mr.  Le  Mesurier,  and  for  which  he  is  obliged  to  Lord  Cokhetier  .•  it  is  at 
follows :  — 

"  Dec.  5,  1 791 .  His  Honor  this  day  gave  judgment,  and  first  considered  the  nan 
**  That  of  Attorney  General  v.  Caldwell  reported  in  Ambler,  635.,  he  said  bad  been  ei- 
**  amined  and  appeared  to  be  as  reported.  And  it  did  look  something  like  the  Couit't 
«  marshalling  the  assets  in  such  a  case.  Then  followed  Attorney  General  ▼.  7)fndaB, 
'«  Amb.  614. ;  and  there  were  cases  cited  in  Amb.  635.  &  568.  But  he  said  the  hM 
"  case  of  Middleton  v.  Sjiicer,  I  Bro.  201.,  had  settled  the  point,  and  he  went  at  laige 
**  into  it.  He  also  mentioned  Frater  v.  Blagden,  which»  as  far  as  a  dictum  of  Lord 
**  Chief  Baron  Smyth^s  went,  shewed  that  the  assets  should  not  be  marshalled.  He 
**  conceived  this  case  to  stand  upon  the  same  ground  ns  if  the  testator  had  spedficallj 
<<  bequeathed  his  mortgages  to  one  person  and  the  otiier  port  of  his  personal  estate  to  an- 
*<  other.  In  such  a  case  they  should  contribute  to  the  payment  of  the  debts  and  legacia 
*<  rateably  according  to  the  amount  of  what  they  took.  The  next  of  kin'in  thia  case  ha 
**  considered  as  if  he  had  been  a  legatee  of  the  mortgages,  and  therefore  decreed  that  the 
"  payment  of  the  debts  and  legacies  should  be  made  out  of  the  mortgages  and  out  of  the 
**  rest  of  the  personal  estate,  rateably  according  to  the  amoimt  of  each  of  them  respectively.'* 

(4)  From  Reg.  Lib. 

(5)  After  bearing  the  proportion  of  the  testator's  debts,  &c     R.  L. 

(6)  SejHcmber,     R.L. 


IN  THE  Court  op  Chancery. 


Lee  agamsl  Prieaux.  [Priaulx.  (1)J 

(No  Entry  on  this  occasion.)  roHs,  22d  Nov. 

npHE  petition  of  Sophia  Lee^  the  wife  of  Richard  Lee,  a  bankrupt,  Legacy  to  a 
*    prayed,   that  the  sum  of  296/.  9s,  cash  in  the  Bank,  stfflling  in  feme  covert, 
the  name  of  tlic  Accountant  General,  being  the  interest  and  dividends  *'  ^*^  r^pt  to 
of  1221/.  6s.  Bank  stock,  which  had  accrued  smce  the  death  of  Jemima.  ^,^^^%*^4e 
Wilson y  (formerly  Price,)   might  be  paid   to   the  petitioner,   to  and  executors,  if 
for  her  own   separate  use  and  benefit,  independent  of  her  husband,  equivalent  with 
the  plaintiff  in  the  cause ;  and  that  the  future  interest  and  dividends  to  saying*  *'  to 
accrue  due,  [♦]  on  the  said  1221/.  6j.  Bank  stock,  might  be  paid  to  the  her  sole  and  se- 
petitioner,  for  and  during  her  life,  and  for  her  own  separate  use  and  ^'"r^ooo  ^ 
benefit,  pursuant  to  the  will  of  Catherine  Price,  the  younger.  L  J 

It  stated  {inter  alia)  the  clause  in  the  will  of  Catherine  Price,  the 
younger  deceased,  (upon  which  the  question  arose,)  dated  12th  May,  1782, 
in  the  words  following ;  *'  whereas  I  am,  upon  the  death  of  Jemima 
"  Price,  widowof  my  late  uncle,  R.Price,  deceased,  intitled  to  1221/. 6«« 
''  Bank  stock,  now  standing  in  the  name  of  the  Accountant  General,  in 
"  trust,  in  the  cause  of  Price  and  othei*s  v.  Bedford  and  others ;  now  I 
"  do  hereby  give  and  bequeath  unto  E.  Prieaux,  her  executors  and 
''  administrators,  all  the  said  Bank  stock,  and  all  my  right,  title,  and 
'**  interest  to  and  in  the  same,  in  trust  that  she  the  said  E^  Prieaux,  her 
"  executors,  Sfc.  do, and  shall  regularly  pay  out  of  the  yearly  interest  and 
"  dividends  of  such  Bank  stock  unto  Ann  Hill,  widow,  a  clear  annuity 
"  of  10/.  by  equal  half-yearly  payments,  during  the  life  of  the  said  Ann 
"  Hill;  and  further,  my  will  and  intention  is,  that  my  said  trustee,  her 
**  executors,  Sfc,  do  pay  unto  Sophia  Lee  all  the  overplus  of  the  yearly 
"  interest  and  dividends  of  the  said  Bank  stock ;  and  after  the  death  of 

the  said  A7in  Hill,  my  will  is,  that  the  said  annuity  of  10/.  a-year  do 

cease,  and  that  the  whole  yearly  dividends  of  the  said  Bank  stock  be 

then  paid  to  the  said  Sophia  Lee,  during  her  life,  and  that  my  said 
**  trustee,  her  executors,  Sfc.  shall  not  be  troubled  to  see  to  the  application 
**  of  any  sum  or  sums  paid  to  the  said  Ann  Hill  and  Sophia  Lee,  but  their 
**  receipts  in  xvriting  respectively  sliaU  be  a  sufficient  discharge  to  my  said 
**  trustee,  her  executors,  &c.  for  the  sum  or  sums  so  to  be  paid  as  afore- 
*^  said  ;  and  from  and  immediately  after  thq  death  of  Sophia  Lee,  I  give 
^*  the  said  1221/.  Ss,  to  such  ot^  the  children  of  Sophia  Lee  as  shall  Uien 
*'  be  living,  to  J|)e  divided  between  them  share  ana  share  alike';  and  she 
"  appointed  E,  Prieaux  sole  executrix." 

When  the  petition  first  came  on,  his  Honor  ordered  it  to  stand  over, 
that  the  assignees  of  Richard  Lee,  tiie  bankrupt,  might  appear. 

Master  of  the  Rolls. — When  thispetition  first  came  on  it  was  considered  [ist/Jec] 
as  a  matter  of  course,  and  that  although  the  words,  *^  notwithstanding 
"  her  coverture,"  were  omitted,  and  no  notice  of  the  coverture,  so  as  to 
bar  the  husband,  yet  that  the  other  expression  was  sufficient  to  intitle  the 
wife  to  this  money. 

[*]  Having  entertained  some  doubts  about  it,  I  ordered  the  petition      C  *^3  ] 

(1)  Lord  Coldictteri  MSS.  AlUiough  the  name  of  the  defendant  b  mistaken,  Uie 
above  seems  a  very  full  and  good  report :  and  it  agrees,  m  substance,  precisely  with 
the  MS. 

(2;  See  also  per  M.  R.  upon  this  decision,  5  Ves.  521.  Et  vide  ex  jyarle  Rat/,  1  Madd. 
Rep.  199.  et  tcq,  with  the  cases  there  cited.  It  should*  however,  be  observed,  that  a 
hu&band,  or  his  assignees,  cannot  be  deprived  of  what  otherwise  would  accrue  by  his 
marital  right  without  an  intention  clearly  manifested  by  the  author  of  the  gifl,  the  settlor, 
&c.     Lumb,  V.  Milnes,  ^  Ves.  517.,  &c. 
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1791.        to  8tand  over  for  the  assignees  of  the  husband  (he  being  a  b^uikmpt) 
\o  make  their  claim. 

Upon  the  part  of  the  petitioner  it  was  argued  (S),  that  it  was  com- 
.  petcnt  to  give  a  married  woman  the  same  absolute  interest  in  personal 

PftUADi*  pyop^y^  as  she  might  have  had  i£  2l  Jeme  sole.  The  first  case  upon 
the  subject  is  Haroeif  v.  Harvey ^  1  Wms.  (1270  and  there  Lord  Cluui- 
cellor  Cowper  entertained  a  doubt  whether  a  married  woman,  though 
she  might  be  competent,  could  take  such  a  separate  interest  without 
the  intervention  of  trustees ;  and  whether  the  legal  estate,  devolving 
upon  the  husband,  the  court  could  make  him  a  trustee  for  the  wife. 
But  in  Bennetv,  Davis^  2  P.  W.316.  that  doubt  was  done  away.  An* 
other  case  was  cited  by  Mr.  Selmi/n,  Woodman  v.  Horsley^  MSS. 
11th  February^  1783(4);  there  the  words  were,  "  the  wife's  receipt 

''  shall 

(5)  Mr.  Mitford  and  Mr.  Simeon  for  the  Petition.     Mr.  Graham^  conira, 
(4)  Before  Sir  T,Sewellt  M,  R.  Lord  Colche*ter%  MSS.  See  alio  the  case  oiExfiarte 
Ray,  1  Madd.  Rep.  199. 

it  is  to  be  noticed  there  h  a  material  error  in  the  case  of  Johnes  t.  LockharU  repoited 
as  adduced  by  Sir  Samuel  RomiUy  in  the  above  mentioned  caw  of  ex  parte  Ray,  1  MwkL 
Rep.  207. ;  and  there  dted  as  from  Mr.  Abbot  (now  Lord  Coldtetter*%)  note.  It  will  be 
seen  that  the  statement  of  the  M.  R.  as  in  that  note  toot  directly  contrary  to  the  propod- 
tion  in  tupjtort  of  which  it  was  brought  forwards  and  that  the  M.  R.  said»  "  that  a  legacy 
«  to  a  feme  covert '  to  Iter  own  use  and  benefit,*  was  not  to  her  own  separate  use.*'  As  an 
abstract  )iroj)otition  it  certainly  seems  rather  questionable,  (see  per  Sir  IFUHam.  Grant, 
M.  R.  Coop.  R.  Ch.  285,  &c. )  But  it  appears  right  as  applicable  to  the  case  before 
him  ;  there  being  a  distinction  in  the  same  wiU,  there,  between  one  tort  of  property  IcA  to 
the  feme  covert  in  those  terms,  and  the  gifl  of  a  residue  wherein  there  was  a  prohibition 
against  the  husband* s  alienation  without  the  w'fe*s  consent.  The  Editor  has  been  careful 
to  search  the  Registrar's  book,  and  the  following  report  of  it  is  taken  from  that  souroe, 
and  from  Lord  Colchester*s  note  of  what  the  M.  R.  said  on  the  occasion : 

RoUSflSlihJune*  Esther  Johnes, -vridow  of  Edvxird  Johnes,  decesaed.        ...  Flaintifl. 

1793.  .  *n<l 

Stejyhen  Lockhart  and  Joseph  AUen,  the  younger,  (surviving  Executors  of  the 

Testatrix,  Ann  Bowden)  and  Others  ....         Defendants. 

(Reg.  Lib.  1792.  A.  fol.  459.  b.) 

Hie  bill  stated  (and  the  facts  were  admitted)  that  Ann  Bowden,  the  testalrix,  be- 
queathed to  the  plaintiff,  Esther  Johnes,  (then  a  feme  covert,)  all  her  linen,  fumituic^ 
plate,  china,  and  other  valuablesybr  her  own  use  and  'benefit,  and  then  directed  her  ei- 
ccutors  to  sell  so  much  of  her  stock  in  the  Z  per  cent,  anniuties  as  would  be  sufficient  to 
pay  her  debts,  legacies,  and  funeral  expences,  within  1 2  months  after  her  decease :  and 
afVer  giving  a  small  annuity  to  another  person,  [and,  as  it  seems,  some  legacies,]  *'  ibe 
"  bequeathed  all  the  residue  of  her  stock  in  the  public  funds,  and  all  other  her  pemnsl 
'*  estate,  unto  the  plaintiff' and  her  late  husband  Edward  Johnes,  and  directed  that  the  smd 
'*  Edward  Johnes  should  not  sell  the  same  without  the  consent  and  ajrprobation  of  the  plain' 
"  ffff**  That  she  appointed  the  plaintiff's  late  husband,  and  the  above  defendants  &L. 
and /.  A.  her  executors,  and  died.  EduKird  Johnes  and  S,  L,  alone  proved  the  will :  and 
h  appears  from  the  bill  and  answers,  that  the  plaintiff's  late  husband,  after  taking  posses- 
sion of  the  furniture,  and  other  valuables,  (**  which  his  co-executor  did  not  think  be 
'*  himself  ought  to  interfere  with,")  sold  out  a  sufficient  part  of  the  money  in  the  fundi 
for  payment  of  the  testatrix's  debts,  legacies,  and  funeral  expences;  and  afterwards 
caused  the  whole  residue  thereof  to  be  transferred  into  his  own  name  alone ;  SL  X^  tbeactiiig 
co-executor,  joining  therein,  as  then  supposing  he  was  doing  right,  althou^  he  stated  b 
his  answer,  he  was  t/ien  convinced  that  mention  should  also  have  been  made  of  the  plaintiff't 
name,  agreeably  to  the  will.  After  this,  Edward  Johnes,  by  his  will,  disposA  of  the  stock  i^ 
questum  away  from  the  plaintiff,  and  died ;  upon  which  his  widow  filed  the  present  biU, 
praying  that  the  stock  (which  was  then  remaining  so  invested)  might  be  transferred  into 
the  name  of  jS^  X.  as  surviving  executor  of  the  testatrix,  and  that  the  dividends  which 
had  accrued  since  Edward  Johnes*  death  might  be  paid  to  the  plaintiff,  &c.  And  afts 
the  appropriation  of  a  sufficient  part  of  the  stock  to  answer  the  above  small  annuity,  diat 
the  residue  of  the  stock  might  be  sold  for  the  benefit  of  the  Plaintiff,  or  declared  to  be 
held  in  trust  for  her,  and  to  be  at  her  absolute  disposal,  and  that  the  household  fumitorB 
and  plate  belonging  to  the  testatrix  at  her  death,  possessed  by  Edward  Johnes,  might  be 
specifically  delivered  up  to  the  plaintiff  for  her  own  use  according  to  the  intent  and  meen- 
ing  of  the  said  tesUtrix's  will,  &c.  &c, 

'  The  Court  directed  the  usual  accounts  relative  to  the  personal  estate  of  the  testatrix 

not 
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**  shall  be  a  sufficient  discharge,  notxvithstanding  her  coverture;'*  andi,  1791., 
though  late  in  the  day,  a  question  was  made  as  to  the  operation  of  those 
words :  the  bill  was  brought  by  the  assignees,  and  disnnssed,  but  with- 
out costs,  as  Lord  Coxvper  had  entertained  some  doubts  upon  the  point 
in  Harvey  v.  Harvey y  and  the  bill  had  been  filed  upon  the  mistaken 
opinion  of  coJinseL 

The  only  question  now  is,  whether  the  words  in  this  will  are  sufficient 
to  shew  that  the  testator  meant  to  give  an  absolute  power  to  the  wife, 
independent  of  the  husband,  to  receive  the  money ;  for  it  was  argued, 
that  it  is  incumbent  upon  the  petitioner's  counsel  to  satisfy  the  court 
that  such  was  the  intent.  There  is  no  case  in  which  words  of  this  sort 
have  been  decided  upon,  one  way  or  the  other.  As  to  Darley  v.  Darley^ 
S  Atk.  399.  the  decision  was  directly  the  reverse.  The  date  of  the  de- 
cree is  December  6,  1746,  Reg.  Lib.  A.  p.  263.;  the  cause  was  heard 
upon  the  original  and  supplemental  bills,  the  latter  of  which  charges, 
that  the  plaintiff's  father  was  a  man  of  no  substance,  and  incapable 
of  maintaming  himself,  which  made  the  plaintiff's  grandfather  averse  to 
the  match ;  but  he  afterwards  consented,  upon  the  plaintiff's  father 
assuring  him  that  he  would  not  intermeddle  with  any  part  of  the  estate 
or  effects  he  should,  afler  the  marriage,  think  fit  to  convey ;  but  that 
the  wife  should  have  the  sole  power  of  disposing  thereof  by  will,  or  any 
other  mode  of  appointment :  that  the  plain tifTs  grandfather,  being  pos- 
sessed of  the  term  of  one  thousand  [*]  years  in  certain  premises  in  the  [  *384  ] 
bill  mentioned,  did,  by  indenture,  dated  SOth  October y  1708,  made  be- 
tween himself  and  plaintiff^s  mother,  though  a  feme  covert,  in  consi- 
deration of  natural  love  and  affection,  and  her  livelihood  and  future 
support,  assign  a  moiety  of  such  term  to  the  mother,  her  executors,  &c. 
to  hold  from  his  decease.  Upon  the  death  of  the  grandfather,  the 
plaintiff's  fattier  had  acknowledged,  that  he  had  given  the  mother 
power  to  make  a  will ;  and  particularly  that  the  father  had,  by  an  in- 
strument in  writing,  22d  April,  1711,  promised  to  pay  WOL  to  such 
person  as  she  should  by  will  appoint;  and,  upon  1st  August,  1715,  he 
had  also  given  her  a  power  to  devise  1000/.  as  she  might  think  fit,  and 
had  subjected  himself  to  pay  the  same.  Upon  the  26th  June,  1738, 
the  mother  made  her  will,  and  gave,  in  pursance  of  her  potoer,  to  the 
plaintiff,  the  moiety  of  the  aforesaid  term,  and  the  respective  sums  of 
200/.  and  1000/.  That  the  plaintiff  delivered  the  will  to  the  defendant, 
•/•  Darley,  to  shew  to  his  father,  which  he  did ;  and  that  the  father, 
having  considered  tlie  said  provision  as  quite  sufficient,  lefl  the  plaintiff 

not  specifically  bequeathed,  come  to  the  hands  o£  S.Zj;  or  Edward  Johnes  in  his  life- 
time, or  of  his  representatives,  &c.  &c  An  inquiry  was  directed,  *'  whether  any,  and 
'*  what  part  of  the  testatrix's  personal  estate,  was  transferred,  or  otherwise  ditpot&i  of,  by 
<*  and  with  the  consent  of  the  plaintiff',  during  thel^eqfher  late  husband.**  And  another 
inquiry  was  directed  as  to  what  part  of  the  htmseholdfumUure  and  valuable  articles  parti- 
cyJarUf  mentioned  in  the  will,  remained  in  s^^ede  at  the  death  of  the  plaintiff*  s  late  husband, 
and  whether  the  same  were  used,  and  in  ti^W  manner,  during  the  life-time  of  her  said  hus* 
band.  The  stock  remaining  in  Edtvard  Johnes*  name  was  ordered  to  be  transferred  into 
Ae  name  of  the  Accountant  General. 

Further  directions  and  costs  were  reserved,  &c,     R.  L. 

It  appears  from  Lord  Colchester**  MSS.,  that  His  Honor,  Sir  P.  Arden,  said,  at  the 
hearing,  that  "  a  legacy  to  a  feme  covert  '  to  her  own  use  and  benefit,*  without  more,  was 
"  not  to  be  consideredybr /Ae  wife*s  separate  use  :**  and  His  Honor  said  **he  would  n(U  go 
"  betfond  Lee  v*  Priaulx,  3  Bro.  581.  But,  that  a  legacy  to  husband  and  wife,  so  as  thai 
**  t/te  husband  should  not  dispose  of  it  without  her  consent,  this  was  to  her  separate  use**  — 
Lord  Colchester*s  MSS. 

Upon  this  it  is  only  requisite  again  to  observe,  that  the  first  clause  in  His  Honor's 
judgment  must  be  confined  to  thefi'st  bequest  in  the  testatrix's  will  of  the  furniture,  ])late, 
and  other  valuables,-  and  that  such  construction  seems  induced  by  the  absence  of  the  pro- 
hibitory  clause  which  existed  in  the  latter  gift  of  the  residue.  This  latter  clause  made  that 
part  of  the  case  similar  iu  effect  to  Ex  parte  Ray»  1  Madd.  Rep«  199,  above  cited. 

only 


r 
384  Casls  Argued  and  Deteumineo 

1791.         only  Is.     In  a  bill  filed  against  the  fatlier  in  his  life-time,  the  father 

^   - ,  i_  -^      liaJ  admiued,  by  his  answer,  that  he  Iiad  been  informed  tliat  the  mother 

Lek  had  made  such  a  will,  but  submitted,  whether  she  had  a  power  to  do  so 

ngaitiii        without  hls  coHsent ;  but  it  did  appear  that  he  had  maac  some  agrce- 

PaiEAux.       tnent  that  she  should  have  a  separate  estate.     The  son,  J.  Darlet/^  by 

his  answer,  afterwards  insisted,  that  there  never  was  any  formal  power 

delegated  to  her  by  the  father,  except  by  letter  in  the  year  1715  ;  and 

that  if  suqh  letter  was  to  be  considered  as  giving  her  such  a  power  with 

respect  to  the  200/.  and  1000/.,  that  the  same  ought  not, to  be  executed, 

as  the  father,  subsequent  thereto,  executed  a  bond  in  full  discharge, 

by  way  of  defeazance  of  any  such  iusti'ument,  and  completely  annulled 

the  other  power.     By  the  decree,  the  original  and  supplemental  bills, 

as  far  as  the  same  related  to  the  moiety  of  the  tenn  mentioned  in  the 

paper,  22  April,  1715,  and  the  1000/.  in  the  letter  of  the  9th  August^ 

1715>  the  200/.  in  the  instrument  0^22  April,  1715,  were  dismissed. 

Such  a  case,  had  it  been  correctly  stated  in  Atkynsy  might  have  de- 
served consideration,  bnty  as  it  stands^  is  of  no  authority  ;  and  there- 
fore, without  resorting  to  cases,  the  point  must  solely  depend  upon  the 
construction  of  the  words  used  by  this  testatrix,  and  whether  they  are 
[  *385  ]  competent  to  give  the  petitioner  a  separate  [*]  interest  in  this  money. 
Upon  the  most  mature  consideration,  I  am  of  opinion,  that  they  are 
sufficient  for  that  purpose.  The  law^  undoubtedly,  gives  all  to  the 
husband,  unless  something  is  done  to  prevent  it  from  so  doing. 
.  In  this  case,  two  women  were  the  objects  of  the  testatrix's  bounty, 
the  one  a  widow,  the  other  a  married  woman ;  and,  with  respect  to  the 
widow,  she  might  have  used  these  words  as  a  caution  against  any  fu- 
ture husband  having  a  right  to  the  money ;  and,  as  it  has  been  con- 
tended, these  words  must  have  their  meaning ;  and,  without  giving  them 
such  a  one  as  has  been  insisted  upon  in  favour  of  the  petitioner,  they 
would  be  mere  suqplusage. 

The  testatrix  might  probably  insert  these  words,  ''  her  receipt  should 
^'  be  a  sufficient  discharge,"  in  consideration  of  tlie  petitioner  being  a 
married  woman ;  and  the  party  was  in  that  situation,  that  she  could  not 
otherwise  have  been  authorised  so  to  do  :  if  these  words  have  not  that 
meaning,  she  might  as  well  have  omitted  them.  Therefore  I  am  of 
opinion,  that  there  is  a  clear  intent  to  be  collected  from  the  words  of 
this  clause,  that  the  testatrix  meant  that  Mrs.  Lee^  though  a  married 
woman,  should  have  the  power  to  give  a  discharge^  so  as  to  bar  her 
husband. 

The  assignees  must  have  insisted,  that  the  words  could  not  have  h|d 
the  effect  intended  by  them ;  and  as  to  the  argument,  it  is  going  out  of 
the  will,  as  the  party  was  certainly  capable  of  being  made  Vijeme  sdU; 
and  though  the  testator  has  not,  by  the  former  words  of  the  gift,  put 
her  into  that  situation,  yet,  by  the  latter  clause,  she  has  controuled 
the  law,  by  words  tantamount  to  saying,  Whether  under  coverture  w 
'   otherwise,  ner  receipt  shall  be  a  sufficient  discharge. 

No  assignments  could  have  been  made ;  for  how  could  the  wife,  with 
any  propriety,  have  given  her  discharge  to  the  assignees  ? 
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1791. 
[*]  Bond  against  the  Duke  of  Newcastle.  Zincoin*s  Lm 

IiaU,ethX)ec. 

R.  cox  moved,  that,  under  the  circumstances  of  this  case,  service  Wfaere  d©- 
of  the  subpoena  in  this  cause,  upon  the  clerk  in  court  for  the  fendants  are 
plaintiffs  in  the   cause  of  St,  George  against  the  Duke  of  Nexvcastlcy  b^ond  the 
might  be  deemed  good  service,  the  defendants  being  still  out  of  the  J'i^^'ction 
jurisdiction  of  the  court.  ^«*^?^'e 

By  an  act  of  the  30  Geo.  3.  c.  24.,  entitled,  "  An  act  for  giving  re-  subpoena  on 
"  lief  to  such  persons  as  have  suffered  in  their  rights  and  properties  their  clerk, 
**  during  the  late  unhappy  dissensions  in  Americay    the  commissioners  *»  court, 
for  American  claims  were  to  make  up  books  of  the  names  of  the  per-  ^^"l®',^ 
sons  whose  claims  were  allowed,  with  the  sums  allowed  set  opposite  to  deemed  «)od 
each  name  ;  and  the  lords  of  the  treasury  were  to  direct  their  warrants  serrice,  S^mh 
to  the  auditor  of  the  receipt  of  the  exchequer,  to  make  out  standing  they  have  by 
orders  in  the  names  of  the  persons  inserted  in  such  books,  for  the  sums  tlw^  clerk  in 
to  which  they  should  be  so  entitled ;  to  be  signed  by  three  lords  of  the  ??"'*  "*^  ■ 
treasury,  and  to  be  irrevocable  ;  and  which  orders  were  to  bear  an  in-  ^^  ^!^^I!k^ 
terest  of  3/.  10^.  from  July  5,  1788,  and  were  to  be  chargeable  upon  ject.  (i) 
certain  supplies ;  and  which  orders  were  to  be  assignable  by  indorsement,      r  •336  ] 
And  in  order  to  prevent  such  orders  from  being  fraudulently  obtained 
from  the  auditor  of  the  exchequer,  the  commissioners  were  to  make  out 
certificates  to  the  persons  named  in  the  books,  containing  the  names  and 
addition  of  the  claimants,  and  the  sum  to  which  he  or  she  should  be 
entitled ;  which  certificates  should  be  carried  to  the  proper  officer,  in 
the  office  of  the  auditor  of  the  exchequer,  who,  upon  receiving  it, 
should  deliver  out  the  order  for  the  benefit  of  such  person.    The  sale 
of  such  certificates  had  been  very  common,  and  it  had  become  usual 
for  the  holders  of  them  to  assign  them ;  and  the  assignments  were, 
from  time  to  time,  registered  in  the  auditor's  office;  and,  in  conse- 
quence of  the  frequency  of  such  assignments,  printed  copies  of  the 
assignments,  with  blanks  to  be  filled  up,  were  kept  in  the  office,  and 
were  filled  up  by  the  clerks  as  occasion  offered,  upon  payment  of  a  fee 
of  one  guinea ;  and  such  certificates  were  sold  at  the  stock  exchange, 
at  stated  market  prices,  in  the  same  manner  as  exchequer  bills.    The 
plaintiff  stated  himself  to  be  a  broker,  unconnected  with  defendant 
Hamilton  St.  George ^  and  to  [♦]  have  purchased,  on  the  19th  July,       [  *387  ] 
1790,  at  the  Stock  Exchange,  from  JVUliam  Edwards^  another  broker, 
as^e  agent  of  William  Linberry  Grovenory  to  whom  the  defendant, 
Hamilton  Usher  St.  George,  had  assigned  it,  a  certificate  made  out  in 
the  name  of  the  defendant,  Hamilton  Usher  St,  George,  for  the  sum  of 
1122/.  I0s,y  and  paid  the  said  Edwards  such  sum  of  1122/.  lOs,  for  the 
same  ;  and  that  he  purchased  the  same,  without  notice  that  the  defend- 
ant, St,  George,  had  not  full  power  to  sell  the  same ;  or  that  he  had 
executed  any  deed,  whereby  ne  had  settled  tliesame  upon,  or  to  the 
use  of  his  wife,  the  defendant,  Marianne  St,  Gtorge ;  but  hearing  that 
the  orders  on  such  certificates  were  in  the  course  of  delivery  in  the 
auditor's  office  in  the  Exchequer^  he,  in  consequence  thereof,  upon 

(1)  See  also  AwUrton  v.  Lewis,  jtoslea,  429.,  ^d  in  SniUi  v.  Hibem.  jUImeCofnpm 
1  Sch.  &  Lefr.  258.  Lord  Redesdale  C.  over-ruled,  on  solid  principles,  three  cases  in 
Dickens,  where  the  Court  had  allowed  service  to  be  good  on  a  party's  general  agent.  The 
cases  of  Lady  Carringtonv.Cantilion,  Bunb.  107.,  and  GUdenichi  v.  CKomoc^,  6  Ves.  171. 
seem  jiroper  exceptions  to  the  general  rule.  In  the  first,  service  upon  a  jxtrtner  was  held 
good  against  a  partner  absconding  abroad ;  in  tlie  other,  the  party  had  appeared  gra- 
tuitously on  two  motions.  The  case  of  service  in  an  injunction  cause  up&n  the  aUontey 
at  law,  is  of  a  different  nature.  See  JMancy  v.  WeMis,  antaa,  l^*  French  v.  Roe,  IZ  Ves. 
593.     Kenworlhy  v.  Accunor,  3  Madd.  Rep.  550.  &c. 
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production  of  such  certificates,  applied  there  to  have  the  orders  for 
payment  of  the  said  sum  delivered  to  him,  as  assignee  of  the  defendant 
Hamilton  St.  George^  where  he  was  informed  that  a  bill  had  been  filed 
by  the  defendant  Marianne  St,  George^  and  her  trustees,  in  this  court, 
making  a  claim  on  the  orders,  which  were  therefore  refused  to  be  parted 
with  till  such  bill  was  disposed  of;  and  contended  that,  having  pur- 
chased the  certificates  in  market  overt,  and  at  a  fair  market  price,  he 
considered  himself  as  a  purchaser  thereof  f  jr  a  valuable  consideration, 
without  notice  of  the  claim  of  defendant  Marianne  St,  George^  or  her 
trustees. 

Mr.  Hamilton  St,  George  having  made  this  certificate  the  subject  of  a 
settlement  afler  marriage,  on  his  wife,  Marianne  St,  George^  by  virtue 
of  which  she  was  to  be  entitled  to  half  the  money  on  the  contingency  of 
her  surviving  him,  subject  to  one-half  of  his  debts,  a  bill  had  been  filed 
in  Trin,  1790.  by  Marianne  St.  George^  and  her  trustees,  against  the 
Duke  of  Newcastle,  praying  that  a  receiver  might  be  appointed  to  re- 
ceive the  orders  therein  mentioned,  and  also  the  money  that  would  be 
payable  thereon,  and  that  the  Duke  of  Nexocastle  might  be  restrained, 
by  injunction,  from  delivering  out  the  said  orders  for  payment  of  the 
sums  payable  upon  such  orders,  and  that  the  defendant  Hamilton 
St.  George  might  be  restrained  from  receiving  the  same,  and  injunctions 
had  been  obtained  accordingly,  which  was  the  bill  referred  to,  and  the 
reason  of  the  refusal  to  deliver  the  orders  to  the  defendant. 

[^]  The  defendant  Hamilton  St,  George  resides  in  the  province  of 
Virginia^  and  tlie  defendant  Marianne  St.  George^  and  her  trustees,  in 
Scotland^  out  of  the  jurisdiction  of  this  court. 

These  facts  were  verified  by  affidavits,  and  tlie  motion  was,  that  the 
service  of  the  subpoena  on  the  clerk  in  court  by  whom  they  had  filed 
their  bill,  might  be  good  service  upon  them. 

But  Lord  Chaficellor  (2)  thought,  thoueh  this  was  a  case  of  peculiar 
liardship,  that  it  could  not  be  allowed,  ana  therefore 

Refused  the  motion. 

(2)  "  The  Lord  Cfuincelhr,  after  consulting  the  Register,  said,  it  could  not  be  doM^ 
'*  even  in  a  cross  cause,  or  upon  a  supplemental  bill,  for  they  are  distinct  suitSr  in  which 
**  the  attorney  or  clerk  in  Court  have  no  authority  to  appear,  and  the  Court  will  not 
"  bring  the  party  into  contempt  for  non-appearance,  when,  for  want  of  privity,  he  msy 
**  know  nothing  of  the  order  to  appear.*'  —  From  Ijord  Colcketter^s  MSS. 


[S.  C.  1  Ves. 
jun.  402.] 

UncMs  Inn 
ffaU,  27tb  Dec. 

Flea  of  the 
Stat,  of  Frauds 
allowed,  where 
a  written 
agreement 
was  essentially 
varied  by 
paroL(l) 


Jordan  and  Others  againsi  Sawkins. 
(Reg.  Lib.  1791.  A.  fol.  72.  b.) 

nnHE  bill  stated  that,  Satvkins,  the  defendant,  in  the  month  of  March 
-*-  last,  and  in  consideration  of  SOO/.,  agreed  to  grant  Mills^  one  of  the 
plaintiffs,  a  lease  of  a  public  house,  known  by  the  sign  of  The  Robin 
Hood,  in  High  Holbom,  for  twenty-one  years,  to  commence  from  the 
21st  of  y^j^mfollowing,  at  a  rent  of  40/.,  and  that  Mills  paid  10/.  in  part 
performance,  a  receipt  for  which,  expressing  the  contract,  was  signed 
by  the  defendant :  that  Mills  was  concerned  in  the  transaction,  not  on 
his  own  account,  but  as  agent  for  the  other  plaintiffs,  Jordan  and 

(1)  Vide  Beames'  £1.  Fleas,  172.  Brodie  v.  St,  Patd,  1  Yes.  jun.  32e.  with  Ixxd 
Redetdale  C.*8  addition  to  the  statement  of  it.  1  Scho.  &  Lefroy,  35.  See  also  JToottaa 
v«  Heame,  7  Yes.  211.  £t2)cr  LotdJSldm  C.  on  the  principal  case  in  Hobson  v.  CoUmh 
7  Yea.  133, 

Newnhavif 
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Nexvnhantf  and  it  was  shortly  after  agreed,  between  the  plaintiffs  and 
defendant,  that  the  lease  should  commence  on  the  24th  of  June,  in  the 
present  year  1791,  instead  of  the  21  st  of  April,  and  that  the  same 
should  be  made  to  plaintiffs  Jordan  and  Nexvnham,  instead  of  the 
plaintiff  Mills, 

A  lease  was  accordingly  prepared  agreeable  to  this  last  agreement, 
and  tendered  to  the  defendant  to  execute,  and  the  plaintiffs  Jordan  and 
Neasnham  offered  to  pay  the  remainder  of  the  sum  of  300^.  when  the 
defendant  refused ;  upon  which  this  bill  was  filed  for  a  specific  perform- 
ance of  the  agreement. 

To  this  bill,  the  defendant  pleaded  the  statute  of  Frauds,  to  the  dis- 
covery and  relief  (2),  as  to  so  much  as  respected  the  latter  agreement, 
and  as  to  so  much  as  related  to  the  written  agreement,  he  answered, 
that  it  was  obtained  from  him  at  an  under-value,  and  whilst  he  was  in  a 
state  of  intoxication. 

[*J  Mr.  Lloyd  and  Mr.  Abbott  for  the  defendant  (who  set  down  the 
plea  to  be  argued)  contended  that  the  plea  was  right  both  in  form  and 
substance :  that  if  the  second  agreement  stood  alone,  being  merely  a 
parol  agreement,  the  plea  would  be  a  good  bar  to  the  relief:  and  it  is 
equally  so,  thoush  the  second  agreement,  which  is  by  parol  only,  refers 
to  the  former  which  is  in  writing.  The  relation  of  the  second  to  the 
former  is  the  only  circumstance  that  can  cause  any  difficulty;  but  it 
must  relate  to  the  former,  either  as  differing  from  it,  or  making  part  of 
it :  and  it  is  essentially  different  from  it ;  for  though  the  subject-matter 
of  the  agreement  remains  the  same,  yet  the  parties  are  changed  by  the 
substitution  of  Jordan  and  Newnham  m  the  place  of  Mills,  and  the  con- 
ditions are  changed  by  varying  the  time  of  the  commencement  of  the 
lease,  both  which  are  essential  variations  from  the  original  written  agree- 
ment. A  parol  variation  of  a  written  agreement  cannot  be  enforced  in 
equity,  Cokes  v.  Mascall,  2  Vern.  34.  where  the  subject-matter  continued 
the  same,  and  the  parties  also  ;  but  the  defendant  relying  on  the  statute 
of  Frauds,  the  Court  refused  to  decree  a  specific  performance,  the  con- 
tract not  being  binding  in  equity.  The  suffering  the  plaintiff,  in  that 
case,  to  try  his  right  at  law,  was  no  acknowledgment  of  his  title  to  relief, 
as  the  construction  of  the  statute  of  Frauds  is  the  same  at  law  as  in  this 
court ;  and  if  there  is  no  relief  either  in  law  or  equity,  no  discovery  will 
be  enforced ;  consequently  a  plea  to  both  is  good. 

Then,  if  it  is  considered  as  a  part  of  the  former  agreement,  it  is  a 
part  not  expressed,  and  bad,  so  far.  An  addition  by  parol  to  a  written 
agreement,  cannot  be  helped  in  equity.  The  rule  is  so  laid  down  in 
Comyns's  Digest,  tit.  Chancery,  (2  C.4.)  and  Foot  v.  Salxvay,  2  Ch.  Ca. 
14-2.  So  in  Brodie  v.  St,  Paul,  in  this  court,  31st  May  last.  Therefore 
the  plea  is  good,  both  to  the  relief  and  discovery  sought  by  the  bill  as 
to  the  latter  agreement. 

Mr.  Solicitor  General  and  Mr.  Stanley  for  the  plaintiff.  The  difference 
made  by  the  parol  from  the  written  agreement,  that  the  lease  should  be 
to  different  parties,  is  not  essential ;  because  Mills  might  have  declared 
himself  a  trustee  for  Jordan  and  Newnham,  if  he  so  pleased.  The  whole 
agreement  might  have  been  waved  by  parol :  why  therefore  should  it 
not  be  varied  ?  Brodie  v.  5^  Paul  is  not  like  this  case ;  there  the  agree- 
ment [*]  was  held  void,  because  it  was  uncertain  what  covenants  were 


1791. 


Jordan 

against 

Sawkins* 


[  ♦SSQ  ] 


[  *390  ] 


(2)  After  pleading  the  particular  clause  in  the  statute  relative  to  agreements,  the 
defendant  averred,  that  neither  the  agreement  in  the  bill  pretended,  or  any  other  agree- 
ment to  such  or  the  like  purport,  nor  any  memorandum  notes  or  note  of  the  said  pre- 
tended  agreement  [was  or  were]  in  writing,  and  signed  by  the  defendant,  or  by  any  other 
person  or  persons,  by  him  lawfully  authorised.  R.  L.  It  seems  this  plea  was  settled  by 
Mr.  Abbott,  now  Loord  Colchester,  Lord  Thurhw  observes,  postea,  39Q»  and  noto  (3)  ibid, 
that  the  plea  was  right  in  form,  and  good  in  substance. 

read| 


JoiU>AK 

against 
Sawuns.  • 
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read,  and  the  unreasonableness  of  them  was  referred  to  the  opinion  of  a 
third  person,  so  that  the  whole  was  uncertain. 

Cokes  V.  Mascall  does  not  apply,  for  it  appears  by  the  report  of  the 
case,  2  Vern.  200.  that  the  agreement  there  was  afterwards  decreed  to 
be  performed. 

Lord  Chancellor,  (3 )  As  to  the  form  of  the  plea,  it  is  the  common 
form,  being  a  plea  pro  tanto  to  the  parol  agreement.  The  (different 
period  of  commencing  the  lease  makes  a  material  variation,  as  it  gives 
the  estate  from  the  owner  for  so  many  months  longer. 

Plea  allowed. 


(5)  Lord  Colchetter*B  note  of  the  judgment,  although  in  substance  to  the  abore  effect, 
is  rather  more  full ;  and  is  as  follows :  —  *'  Lord  CKmieeUw.  As  to  the  form,  the  pica 
"  is  right ;  it  is  of  common  course ;  being  a  plea  pro  tanto  to  the  excepted  part  specified  s 
"  viz.  thejtarol  contract.  And  as  to  the  tubstance  s  the  difieren^period  of  commenciiig 
<*  the  lease  maket  a  material  variation  between  the  latter  and  the  farmer  agreemeutf  ainoe  it 
"  gives  the  estate  from  the  owner  so  many  months  longer.** 

Lord  Etdon  C  referring  to  this  case,  7  Ves.  133.,  observes,  in  effect,  that  such  Taria> 
tions  would  amount,  in  fact,  to  a  new  agreement  i  '*  that  if  a  variation  be  legally  agreed  fir, 
**  it  is  part  of  the  contract :  and  if  not  legally  agreed  for,  it  is  no  jKtrt  of  the  contract,** 


Bennet  College  against  Carey. 
Lineoln*t  Inn  (Reg.  Lib.  1791.  A.  fol.  63.  b.  entered  Corp.  Christ.  Sfc.) 

Hall,  loth  Dec, 

Costs.  nnHIS  was  a  bill  for  specific  performance  of  a  contract  for  the  purchase 

[Determined  -■-    of  an  estate ;  800/.  had  been  paid  as  a  deposit.    It  appeared  the 

^"l^'^'ffiden?  ^e^endant  could  not  make  a  title.     It  was  agreed,  that  the  bill  must  be 

ifaptftTom  dismissed.     Mr.  Z/oyt/ pressed  Lord  ChanceUor,  to  order  the  deposit  to 

make  a  good  be  returned  ;  but  his  Lordship  said,  he  could  make  no  order  upon  a  bill 

^title  in  a  bill  that  was  dismissed,  for  that  would  be  decreeing  relief, 

for  specific  per-  Hig  Lordship  proposed  dismissing  the  bill  with  costs,  and  Mr.  Solicitor 

formMce  at  any  General  objecting  to  this,  that  the  costs  ought  to  follow  the  event  of  the 

ttme  before  the  *  %^  o 

Jinal  decree,  (1)]     [Where  a  Master's  report  is  against  the  title,  a  vendor's  bill  may  now  be  dismiaaed  with 
costs  ujxni  motion,'^ 

(1)  The  report  here  is  very  confused  and  inaccurate.  The  matter  came  before  the 
Court  on  a  petition  of  rehearing ;  and  it  seems,  that,  in  point  of  fact,  the  Omrt  had 
originally  been  too  hasty  in  taking  ujwn  itself  to  decide,  that  the  defendant  covld  not  makttk 
good  title  without  giving  him  a  reference  to  the  Master  as  to  the  fact ;  the  rule  being,  that  it  b 
sufficient  if  a  good  title  can  be  made  at  any  time  before  a  final  decrte,  afVer  the  Master's 
report.  Sec  Lord  Sturton's  case,  cited  2  P.  W.  630.,  and  fFynn  r,  Morgan,  7  Ves.  202. 
In  the  principal  case  the  petition  of  rehearing  cnme  on  before  Lord  ThurloWt  from  s 
decree  pronounced  by  his  Lordship  in  the  July  proceeding,  wherein  afVcr  reciting,  thst 
"  the  defendants  not  being  able  to  make  a  title  to  tlie  estate  comprised  in  the  contract^**  tht 
Court  ordered  the  contract  to  be  delivered  up  to  the  plaintiffs  to  be  cancelled.  And 
wherein  also  some  collateral  directions  as  to  the  return  of  the  deposit,  &c.  were  entered  » 
ordered  by  consent,  &c.  As  to  some  of  the  defendants,  no  costs  had  been  given.  As  to 
others,  the  plaintiiTs  were  to  pay  their  costs. 

llie  petidon  of  rehearing  complained  of  the  allegation  that  the  petitioners  were  not  able 
to  make  a  good  title  to  the  estate  in  question ;  and  as  to  its  statement  of  their  consent  to  the 
return  of  the  dejwsit;  whereas  they  submitted,  that  a  good  title  could  be  made;  and  that 
the  jtetitioners  did  not  give  such  consent ;  and  that  therefore  a  reference  ought  to  have  ben 
directed  to  a  Master  as  to  whether  a  good  title  could  be  made,  &c.  &.C. 

The  Court  ordered  the  decree  to  be  "  varied  by  leaving  out  the  following  directioiu> 

Decree,  (the  defendants  not  being  able  to  make  a  title  to  the  estates  comprised  in  tbe 

contract,)  that  the  said  contract  be  delivered  up  to  be  cancelled,"  and  by  inserting  tbe 

following  direction,  that  it  be  referred  to  Mr.  H^Umot,  one,  &c,  to  enquire  whether  tht 

defendants  can  make  a  good  title  to  the  estate  in  guestioru**    The  decree  was  also  further 

varied  by  leaving  out  some  of  the  directions  as  to  payment  of  the  money,  "  andtkotc 

"  relative  to  the  costs  ;"  instead  whereof  was  to  be  inserted,  a  reservation  of  the  costs  of 

the  suit,  and  all  further  directions,     li.  L. 

suifi 


n 
it 
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suit,  Lord  Chancellor  said,  they  were  completely  in  the  discretion  of  thd         1791, 

court.  (2)     [Such  a  bill  can  now  be  dismissed  with  costs,  afYer  a  report  v  —  ^  a^/ 

against  the  title,  bi/  motion.     Walters  v.  Pyman,  19  Ves.  351.]  BbnnVt 

But  the  College  being  desirous  of  having  the  purchase  completed,  if  Com-kok 
possible,  it  was  referred  to  the  Master  to  enquire,  whether  the  defendant         «50"««* 
could  make  a  title. 

fS)  This  point,  in  particular,  lias  been  consid^ed  as  mis-reportcd  by  Mr.  Cm  and 
Mr.  Cooke,  who  each  tirak  notes  upon  the  principal  case,  which  will  be  found  parti • 
cularly  noticed  in  tlie  2d  edition  of  Mr.  Maddock's  Prin.  and  •  Pract,  of  Equity.  Fide 
thereupon  Lcu^is  r.  Loxham,  3  Meriv.  429.,  and  Sjrringjield  v.  OUcttf  cited  Utid.  note 
to  p.  430. 

« 

[  *391  ] 
[*]  Hill  a<fainst  Chapman.  [Z^^'?'^'  ^, 

^   -•  ^  1  Ves. jun.405.] 

(Reg.  Lib.  1790.  A.  fol.  152.)  LincdrCt  Inn 

^       ^  '  Hall,  12ihZ;^c. 

npHE  testator,  John  Spackman,  made  his  will,  dated  15th  Januart/,  [After  certain 
-■■  1785,  and  thereby  (3)  gai^e  the  residue  to  his  trustees,  the  defendants,  t^g"^^*  to  the 
"  in  trust  for  the  benefit  of  all  his  grandchildren,  by  his  daughter  Sarahy  ^^,.^i^* 
**  equally  to  be  divided  between  them,  and  laid  out  for  their  respective  Trttator'giive 
"  benefit,*'  ["  as  aforesaid"  (4")].  The  testator  made  two  codicils  to  hia  the  resHue  to 
will,  and  by  the  latter,  dated  19th  November,  1785,  he  gave  annuities  to  the  chUdrtn^of 
his  servants  to  the  amount  of  30/.  a  year,  and  directed  1000/.  S  per  cent,  -':  ["«»  •fore- 
Bank  annuities,  to  be  set  apart  to  pair  these  annuities.  **Md'  M  h 

The  plaintiffs  were  the  cnildren  of  the  testator's  daughter  Sarah  Hill,  ^^^  loooi,  to" 
born  before  the  death  of  the  testator.  to  be  set  apart 

The  defendants  were  the  trustees,  and  a  child  born  after  the  death  of  as  a  security  for 
the  testator,  (but  during  the  life  of  the  annuitants,)  who  was  brought  winu»t««;  a 
before  the  court,  by  a  supplemental  bill.  Ard^ofA^ 

And  the  question  was,  whetlier  the  after-born  child  should  take  a  testator  shall 
share  of  this  1000/.  not  take  a  shore 

Mr.  Mitford  and  Mr.  Cooke,  for  the  after-born  child.  of  the  [residue 

Where  a  legacy  is  given  to  the  children  of  A.  it  is,  in  general,  orofthe]  looo^. 

intended  children  living  at  the  death  of  the  testator,  unless  there  are  ^^f^  *    -j 

words  in  the  will,  or  circumstances  to  postpone  the  distribution ;  but  ^i^^  ^,^  ducBAi 

when  the  fund  is  given  to  one  for  life,  the  words  that  would  otherwise  of  the  surviving 

apply  to  the  death  of  the  testator,  will  apply  to  the  death  of  die  tenant  annuitants.  (2) 

for  life,  and  will  let  in  the  children  born  before  that  event*     Ellison  v.  Where  a  sup- 

Aircy,  1  Vesey,  111.     Ex  parte  Crispin  (ante,  vol.  i.  p.  386.)     So  where;  plemehtal  biU 

any  thing  postpones  the  distribution,  Con^reve  v.  Conereve,  (ante,  vol.  i.  !*""?**."?^ 

•In/^  X      I        ^u     J-   •  •  *     u        *  ?i  r  f^       ^  u'\A    interest  before 

p.  530.)  where  the  division  was  to  be  at  the  age  ot  twenty-one,  a  child  ^j^^  Court,  it  b 

born  before  the  eldest  obtained  twenty-one,  was  let  in.  (1)     Here  the  open  to  the  par- 

1000/.  given  by  the  codicil,  is  to  secure  annuities,  and,  of  course,  can-  ties  to  make  any 

objection  tn  the 
decree  which  might  have  been  made  at  tlic  first  hearing. 

(1)  See  the  report  1  Ves.  jun.  405.  This,  and  the  description  of  the  indhnduaJs  as  to 
the  legacies,  seems  vcri/  material.     Editor. 

(2)  ITie  rule  is,  that  all  children  shall  take  where  the  gift  is  general  j  but  contra  where 
testator  clearly  marks  out  a  jteriod  of  division.  See  Hughes  v.  Hughes,  antea,  552,  et  post* 
4.54.  Attometf  General  r.  Crispin,  and  Congrere  v.  Congreve,  antea,  1  vol.  586.  550. 
Sec  alfio  the  MS.  reports  of  the  judgment  in  the  next  page,  and  Leake  v.  BoUnson, 
2  Merivale,  .>83.      AndrciL'S  v.  Partington,  ;>os/.  401. 

(5)  After  having  given  distinct  legacies  to  the  children  of  his  daughter,  Sarah  Hill, 
nominatim,  directing  the  mode  of  investment,  and  the  time  when  each  legatee  should  have 
the  poMession  ;  see  the  report  in  1  Ves.  jua.  40J.  and  the  MS.  reports  of  the  judgment,' 
postea, 

(4)  Halew  Hale,  Prcc.  Ch  50.  and  Gooduyn  r.  Goodwyn,  1  Ves.  226.  were  also 
cited.     MSS. 
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1791.  ^^^  ^6  distribated  till  the  annuitants  are  dead,  and  thereibre  must  be 

^  _  \    _'  distributed  among  the  children  born  before  tliat  period. 

Hill  Mr.  Mansfield  for  the  plaintiffs. 

against  [*]  The  case  oi  Ellison  v.  Atrei/,  was  determined  on  the  special  pen- 

r  ♦«oo'i  ^^^^  ^^  ^^®  ^''' '  ^^^  Attomei/  General  v.  Crispin^  was  upon  the  fund 
L  ^^  J  being  given  for  life.  The  determinations  have  been,  that  the  persoDS, 
in  order  to  take,  must  bear  the  description  at  the  death  of  the  testator. 
In  this  case,  the  codicil  only  takes  the  1000^.  out  of  ^e  residue,  for  the 
particular  purpose  of  securing  the  annuities ;  there  is  no  gift  but  of  the 
residue,  the  aetermination  as  to  which  cannot  be  varied  by  the  lOOQd 
being  taken  out  for  a  particular  purpose. 

Lord  Chancellor. —  Where  a  supplemental  bill  brings  a  new  person, 
or  a  new  interest  before  the  court,  it  is  open  to  the  parties  to  make  any 
objection  to  the  decree  that  might  have  been  made  at  the  first  hearing. 

It  is  intelligible,  Uiat  by  "  the  children  of  A.^'  the  testator  means 
children  then  bom ;  if  you  go  further,  it  must  extend  to  all  possible 
children.  To  tie  it  up  to  the  death  of  the  testator,  is  rather  a  forced 
construction.  (5) 

Where  it'  is  to  one  for  life,  and  then  to  the  children,  it  shews  the 
intention  to  be  children  bom  then.  If  it  was  a  specific  legacy  to  one  for 
life,  and  then  to  be  divided,  there  could  be  no  doubt. 

If  it  were  of  a  part  to  one  for  life,  then  to  fall  into  the  residue,  and 
then  the  residue  was  ordered  to  be  divided  among  children,  the  same 
principle  would  apply ;  which  must  extend  to  all  the  children :  there- 
ibre, if  the  1000/.  was  to  be  divided  at  the  death  of  the  surviving 
annuitants,  it  must  be  divided  among  aU  then  born ;  but  the  difficulty 
here  is,  that  the  general  estate  must  be  divided  at  the  death  of  the 
testator.  The  circumstance  of  taking  out  a  part  for  the  special  purpose, 
does  not  seem  very  material.  If  he  says  nothing  upon  the  subject; 
upon  the  death  of  Uie  surviving  annuitant,  it  must  sink  into  the  residue, 
which  is  divisible  at  the  testator's  death ;  and  it  is  repugnant  to  say,  one 
part  of  the  residue  shall  be  divisible  at  one  time,  and  the  other  part  at 
another. 

I  think  it  must  fall  into  the  residue. 

I  have  always  thought,  that  the  case  of  Ellison  v.  Airev,  went  on  a 
refinement,  and  was  beside  the  intention  of  the  testator.  (6) 

(5)  See  the  report  of  the  judgment  in  1  Ves.  jun.  407.  The  Editor  also  sofajoius  ct- 
isracts  from  two  MS.  notes  of  the  judgment.  —  *'  Lord  Chancellor,  It  is  intelligible  t0 
**  Ray,  when  the  testator  gives  to  the  children  of  ^^  he  meant  to  give  to  the  children  ia 
«  being  at  the  time  of  making  the  will,  (a)  The  doubt  which  I  entertain  here,  ii> 
«  whether  it  is  possible,  if  a  sum  of  money  were  given  to  A,  for  life,  and  then  to  be 
«  distributed  as  part  of  the  residue,  it  sfiovldgo  differently  from  the  residue  given  general^ 
'*  among  the  children,  or  whether  it  shavld  not  make  the  whole  divisible  among  the  ckUdret 
«  in  being  at  the  time  if  the  deaUi  of  the  annuitant.  If  the  lOOCV.  is  nol  to  be  distributable 
"  untU  after  tlie  death  of  the  annuitantt  I  do  not  see  why  it  should  not  suspend  the  whde, 
**  I  am  of  opinion,  only  those  children  living  at  the  death  of  the  testator  must  take.  TV 
*^  Lord  Chancellor  also  said,  he  was  of  opinion,  Ellison  v.  Airey,  went  upon  very  refiotd 
«<  notions.*' 

From  a  note  of  Mr.  Cooke,  in  Lord  Colchester  s  collection. 

The  following  is  from  Sir  J,  Simeon  »  MS.  <'  Lord  Thurlow  said,  he  thought  tbit. 
**  the  rule  which  had  been  laid  down  for  vesting  at  the  time  of  distribution  gencfaDy 
**  contravened  the  intention ;  as  it  was  generally  the  intention  to  provide  for  tho«  liviog 
**  at  the  date  of  the  will;  (a)  and  if  that  was  departed  from  he  should  have  thought  it 
**  more  consistent  in  all  cases  to  take  in  all  bom  at  any  time  as  upon  the  constrocdonof 
'<  marriage  settlements. 

'*  But  as  the  rule  was  laid  down  he  would  adhere  to  it,  and  that  the  codicil  having 
'<  separated  the  1000^.  only  for  the  sake  of  B.*s  life  interest^  the  lOOOf.  would  pa»  to  the 
**  objects  designed  under  the  will,  which  was  tiie  grandchildren  living  at  the  death." 

(6)  The  Court  on  the  Supplemental  Bill  declared,  that  the  defendant  iras  <<fwl<fi- 
**  titled  to  any  jmrt  or  share  of  the  residue  of  the  said  testator*  s  personal  estate,**     R.  L. 

(a)  See  however  p<?r  Sir  JF.  Grant,  M.  R.  co7t/ra,  2  Merivale,  382. 383-  Et  vide  C^ngrtct 
V.  Omgreve,  and  GUmore  v.  Severn,  1  vol.380.  582,  and  the  notes. 
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1791. 
[•]  Doo  against  Brabant.  r  ♦qqq  i 

(Reg.  Lib.  1791 .  A.  fol.  43.)  ff^  ^  f; 

r^  M^  .,,   ^  T.  R.  706.] 

gARAH  CO  UN  SELL  made  her  will,  dated  7  th  ^^ttOM^/,  1777,  and  j^i^^^*,  rL 

thereby  gave  1000/.  3  per  cent,  consol.  annuities,  and  other  effects,  ^^^  igUi  Dec. 

to  trustees,  in  trust  for  Sarah  Counsel!,  of  the  age  of  12  years,  until  she  [Devise.— 

should  attain  her  age  of  21  years ;  then  to  transfer  the  said  sura  to  the  Conditional 

said  Sarah  Counsell,  her  executors  and  administrators,  to  and  for  her  Limitation. — 

own  use  and  benefit:  and  in  case  the  said  Sarah  Counsell  should  die  Condition — 

under  the  age  of  21  years,  leaving  any  child  or  childrtn  of  her  body  law-  precedent.] 

fully  begotten,  then  in  trust  for  all  and  every  such  child  or  children  who  [^^  ^o^*** 

should  live  to  attain  his,  her,  or  their  age  or  ages  of  21  years,  and  to  be  andifshe  i\e 

equally  divided  between  them,  share  and  share  alike,  if  there  should  be  under  21  to  ber 

more  than  one  such  child,  and  if  there  should  be  but  one,  then  in  trust  children;  or  if 

for  such  child,  but  in  case  the  s:\id  Sarah  Counsell  should  die  under  the  »hedie  under 

^g^  of  ^ly  without  leaving  any  child  or  children,  or  being  such,  they  ^n^'^^i 

should  all  die  under  21,  then  in  trust  for  testatrix's  three  nieces,  Mary^  ^^^    ^  g*" 

Ruth,  and  Sarah  Ogle,  equally  to  be  divided  among  them.  ^ved  si,' and 

In  the  year  1780,  Sarah  Counsell  married  Benjamin  Doo,  and  died  in  had  children, 

April,  1790,  in  the  life-time  of  the  testatrix,  leaving  the  two  plaintiffs  a?d  tlien 

her  only  children,  surviving  her,  and  in  the  same  month  of  AprU,  Sarah  ^f^V*  ^i,  . 

Counsell,  the  testatrix,  also  departed  this  life.     Mary  and  Sarah  Ogle  ^^^/ ©t 

died  also  in  the  life-time  of  the  testatrix,  and  Ruth  Ogle  married  the  co-  ddedo/iato 

defendant  Brabant,  and  they  claim,  in  her  right,  the  trust-money  men-  that^.'s 

tioned  in  the  bequest  upon  the  contingencies,  as  having  lapsed  by  the  children  could 

death  of  Sarah  Doo  in  the  life-time  of  the  testatrix.  »°*  ^^]}i' 

The  plaintiffs,  the  children  of  Sarah  Doo,  claimed  also  the  bequest  in  Tc^nSmm^ 

the  will,  and  prayed,  by  the  bill,  to  have  the  same  secured  for  their  precedent  s  coH' 

benefit.  trary  to  the 

The  cause  came  on  to  be  heard  in  Michaelmas  term  last,  when  opinion  of 

Mr.  Mansfield,  for  the  plaintiff,  contended,  that  although  the  event  of  ^^  ^^^^ 
the  mother's  dying  under  21  did  not  take  place,  yet  the  intent  of  the     ^   *•» 
testator  must  prevail,  and  words  must  be  supplied  in  the  will  to  favour 
that  intention.     The  children  were  [*]  equally  objects  of  the  testator's      [  *394f  ] 
bounty  with  the  mother.     So  in  real  estates,  if  the  intention  can  be 
effectuated,  the  heir  at  law  shall  not  prevail  against  the  will.    Jones  v. 
Westcomb,  Prec.  Cane.  316.    Bradford  w.  Foley,  Doug.  63.     Statham  v. 
Bell^  Cowper,  40. 

Mr.  Solicitor  General  for  the  defendants.  It  is  clear  that  the  testator 
onlv  meant  to  give  this  money  to  the  children  in  case  the  mother  died 
under  21,  but  not  if  she  lived  to  attain  that  age;  for  had  she  survived 
the  testatrix  after  that  period,  it  is  impossible  to  doubt  but  that  the 
children  could  not  have  claimed  to  the  prejudice  of  the  husband.  It 
would  not  then  have  lapsed,  but  been  vested :  and  therefore  the  question 
is,  whether  there  is  any  case  in  which  a  certain  absolute  interest  has 
been  given  upon  the  event  of  a  party  attaining  21,  and  that  the  legatee 
attains  21,  and  then  dies  in  the  life-time  of  the  testator,  that  the  Court 
has  said,  because  the  legacy  became  absolute  upon  the  contingency 
taking  place,  the  person  interested  in  the  remainder,  in  case  such  interest 
shall  not  take  effect,  shall  be  entitled  to  it,  in  the  event  of  the  party 
dying  in  the  life-time  of  the  testator. 

(I )  See  the  argument  and  decision  of  this  case  at  common  law,  in  X,  B.  4  T.  Rep.  706. 
Et  vide  Hairnet  r.  Crmdock,  3  Ves.  517.  321.  Panons  v.  Parpmi,  5  Ves.  578.  581.  &c. 
Meadow  v«  Parry,  1  Ves.  &  Beam.  124.,  and  Humberstone  v.  Stanton  t'id.  584. 
386,  387. 

Vol-  III.  U  The 
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1791.  The  gift  to  the  children  was  only  in  one  event,  upon  the  contingency 

y^mmymmm^      of  hcT  dying  undcT  21,  but  she  h'ved  to  that  period;  and  had  she  sur- 

Doo  vived  the  testatrix,  the  children  would  have  been  defeated.     Suppose 

ngamsi        fj^e  mother  had  had  no  estate  limited  to  her,  and  this  interest  had  been 

BiiABAKT.      given  over  to  the  children  upon  her  dying  under  21 ;  as  she  attained  21, 

that  devise  would  have  lapsed,  and  the  children  could  not  have  daimed. 

As  to  Jones  v.  Westcomb,  the  event  of  a  child  being  bom  was  uncertain 

and  unknown  to  the  testator.  Here  the  event  took  place  in  the  testatrix's 

life-time. 

Bradford  v.  Foley  arose  upon  the  second  marriage  of  the  son ;  and  in 
that,  and  the  former  authority,  the  event  never  happened ;  in  this  it  has, 
^hich  circumstance  makes  a  material  distinction. 

Mr.  Ridley  on  the  same  side,  lliis  is  a  lapsed  le^cy,  and  the  plain- 
iiflb  now  cannot  claim  under  the  description  in  the  will.  The  Court  can- 
not raise  an  intention  for  them  in  opposition  to  the  words  of  the  will, 
even  supposmg  the  intention  to  have  been  as  Mr.  Mansfield  contends. 
It  does  not  appear  from  the  words  [*]  of  this  instrument ;  and  the 
Court  cannot  make  a  will,  in  their  favour.  In  f  Calthorpe  v.  Gough  (2), 
[  ^395  3  at  the  RoUsy  there  was  a  legacy  of  10,000/.  to  Lady  Gough,  if  tiSe  sur- 
vived her  husband,  but  if  she  died  in  the  life-time  ot  her  husband, 

f  CAiTHORrc  V.  GouoH,  Boili,  ISth  February,  1789.  — (2)  Sir  Henry  Calthorpe,  bjr 
wHl»  (inier  alia,)  gave  10,000/.  to  trustees,  lo  place  out  in  tbe  funds,  to  pay  the  intcfot 
and  produce  during  the  joint  lives  of  Sir  Henry  Gough  and  dame  Barifora,  his  wife,  into 
the  proper  handsof  dame  Barbara,  or  as  she  should  direct,  for  her  sole  and  separate  or 
and  diqKxa],  and  in  case  the  said  dame  Barbara  shouid  diem  the life-tinu  of  ^  Hcnrjr, 
her  huJbandf  in  trust  to  dispose  of  the  said  10,000/.  in  such  manner  as  m  said  dent 
Barbara,  alone,  without  her  said  husband,  notwithstanding  her  coverture,  shoukl,  by  iOJ 
writing  under  her  hand  and  seal,  attested  by  two  witnesses,  direct  or  appoint,  and  tit 
want  oS  such  appointment,  to  pay  tbe  same  unto  and  amonest  all  tbe  children  of  the  ttid 
dame  Barbara  Gough,  who  should  be  then  living,  share  and  share  alike ;  and  if  no  sudi 
child  or  cbildren  should  be  then  Itviug,  then  that  they  shoukl  pay  the  same  to  such  penoa 
as  should  be  then  in  possession  of  the  manor,  j-c.  by  virtue  of  the  said  will :  but  iftke 
said  dame  Barbara  shouid  iurvive  the  said  Sir  Henry,  her  husband,  then  that  the  tmsiees 
after  the  death  of  the  said  Sir  Henry,  should  pay  the  said  whole  10,000^  to  the  said  dme 
Barbara  for  her  own  use. 

By  a  codicil  he  confirmed  the  will,  and  added  new  trustees  to  see  and  cause  to  be  psid. 
in  equal  payments,  a  legacy  to  his  sister,  and  then  directed,  '*  in  case  my  siiicr*« 
"  children  do  not  live  to  their  several  ages  of  21,  the  legacy  left  to  her  is  to  revet  to 
"  my  heir  at  law," 

Lady  Gough  survived  her  husband  Sir  Henry,  and  died  in  the  testator's  lifiMiiae, 
leaving^  plaintiff,  Sir  Henry  Calthorpe,  her  eldest  son  and  heir  at  law ;  the  defendants. 
Rev.  Thontai  Gough,  and  John  CalUiorjte  Gough,  and  defendants,  Eleanor  and  dsme 
Charlotte,  wife  of  Sir  John  Palmer,  which  dame  Charlotte  Palmer  survived  her  motbcr, 
but  died  in  the  Hfe-time  of  the  testator ;  and  the  defendant,  Sir  Jghn  Palmer,  b  her 
administrator.  (2) 

His  Honor  in  giving  Judgment,  said,  Tliis  is  an  absolute  legacy  to  Hady  Geu^» 
qualified  on  account  of  her  situation  as  a  married  woman.  If  she  died  in  the  life  of  bff 
husband,  she  had  a  power  of  disposing  of  it ;  and  if  she  did  not  so  dispose  of  it,  it  wsi 
to  go  to  her  children.  If  she  survived  her  husband,  she  was  to  have  it  absohittly.  Hm* 
was  no  event  in  which  the  children  could  take  any  thing  which  it  was  not  in  her  foav 
to  deprive  them  of.  The  testator  presumed,  as  every  testator  does,  that  the  persons  vfao 
were  to  take  under  his  will,  would  survive  him.  If  the  testator  had  foreseen  the  efenc 
which  has  happened,  he  would  probably  have  provided  for  it :  but  that  considailion 
ought  not  to  influence  my  jud^^ment,  for  the  same  observation  wiU  apply  to  aU  cmnd 
lapsed  h^gades.  As  to  the  codicil,  I  cvmot  see  that  it  makes  any  differenoa ;  Lady  Gm^ 
would  have  taken  the  legacy  just  in  the  same  manner  under  tbo  oodicil,  as  if  it  bad  i«- 
mained  upon  the  will  alone,  * 

He  therefore  determined,  that  the  lO/XXV.  was  payable  to  the  person  in  po«es0on«f 
the  manor.  (3) 


(2)  See  this  case  more  particularly  stated  in  the  note  to  4  T.  Rep.  707. 

(3)  See  next  page  (3),  and  the  conclusion  of  the  note  4  T.  R.»  with  1  V0>  & 
389. 

leaving 
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leaYing  children,  then  to  her  children :  she  survived  Iter  husband,  and        1791. 
dM,  having  children,  in  the  testators  lije-tiine ;  the  decree  was,  tliat  the      v*  ■  ^  m/ 
children  could  not  take.  (3)  Doo 

Mr.  Mansfield,  in  reply.  —  It  would  be  absurd  to  suppose  that  the         against 
testatrix  meant  to  die  intestate  as  to  this  property ;  she[*] certainly  meant      ?i<m2^i 
to  provide  both  for  the  mother  and  the  children,  and  that  if  the  first      t    ^^o  J 
taker  of  it  could  not  have  the  benefit,  the  second  should ;  and  all  the 
^  authorities  before  cited,  have  gone  upon  that  principle. 

Lord  Chancellor  this  day  gave  judgment. 

Af^er  stating  the  case,  his  Lordship  went  on  to  the  following  effect : 
The  question  is,  Whether  the  legacv,  with  respect  to  Sarah  UounseO, 
having  become  lapsed,  the  money  shall  go  over  to  her  children,  or  to  the 
devisees  over,  the  nieces  of  the  testatrix ;  or  it  shall  be  cjpnsidered  as 
lapsed  absolutely,  and  therefore  go  to  the  next  of  kin  ? 

Till  the  last  case,  from  the  time  of  the  last  preceding  decision,  this 
question  has  been  at  rest :  but  the  decision  at  the  Rolls  (4)  has  broke  in 
upon  the  rule  that  has  been  established:  that  case  has  not  been  ap- 
pealed from,  and  therefore  has  all  the  authority  that  acquiescence  can 
give  it ;  therefore  I  shall  not  object  to  the  present  case  going  to  the 
Court  of  Kine^s  Bench. 

The  old  rule  is.  That  where  there  is  particular  estate,  created  with  a 
remainder  over,  and  the  first  estate  is  void,  the  second  estate  shall  prevail, 
as  if  it  were  an  original  estate.     So  where  the  first  estate  is  for  life,  to  a 
person  incapable  of  taking,  with  a  remainder  over,  the  remainder-man 
will  take  immediately.  —  I  suppose  the  authority  referred  to  by  Mr. 
Justice  Povoel,  where  he  puts  the  case  of  a  monk,  and  says,  that  where 
an  estate  is  given  to  a  monk  for  life,  with  remainders  over,  that  the 
remainders  shall  not  take  place  till  afler  the  death  of  the  monk,  and  if 
lie  die  in  the  life-time  of  the  testator,  the  remainders  shall  not  take 
place,  is  19  Henri/ 6.  I  looked  into  the  book,  because  I  suspected- there 
was  no  such  case,  as  I  thought  it  unreasonable.    I  take  the  law  to  be 
quite  otherwise,  and  that  the  remainders  should  take  place  immediately. 
The  same  is  the  case  where  there  is  land  limited  to  two  jointly,  and  the 
one  dies  in  the  life-time  of  the  testator,  the  estate  will  survive  to  the 
other.   There  are  no  cases  of  executory  devises  of  this  sort :  but  whether 
It  be  by  way  of  executory  devise,  or  contingent  remainder,  the  law  seems 
to  be,  that  where  the  event  has  actually  happened,  the  case  will  fall 
under  the  same  reasoning,  as  if  it  were  given  as  a  remainder.      Suppose 
it  were  a  negative  condition  for  life  to  A,  [♦]  if  A.  lives  to  21,  if  not      [  ♦SQY  ] 
then  over.     If  A,  died  under  21,  (though  I  do  not  remember  the  par- 
ticular case  to  have  been  decided,)  the  general  principle  must  prevail. 
So  if  ^.  gives  an  estate  to  B.  on  a  condition,  and  if  he  does  not  perform 
it  then  over,  the  determination  must  be  the  same.     There  h^ve  been 
different  determinations  as  to  this  point ;  and  I  wonder  at  it,  because  it 
was  originally  decided  as  it  was  afterwards.  There  is  a  case  in  Fortescue, 
KH,  that  the  estate  having  lapsed,  the  condition  lapsed,  and  the  re- 
mainder could  not  take  place.     In  that  case,  an  estate  was  given  to  A. 
upon  condition  of  paying  100/.  to  B»  and  the  estate  lapsed ;  but  upon 
the  same  re^oning  that  was  used  in  that  case.  Lord  HardtoicJee^  in 
Avd^n  V.  Ward,  1  Vesey  420.,  decided  that  the  limitation  was  good, 
and  that  wherever  there  is  a  conditional  limitation,  and  the  first  estate 
becomes  void,  the  second  estate  shall  take  place.    This  doctrine  has 
since  prevailed,  HafStnird  v.  StiUingfieet,  1  Atk.  422.    The  rule  is,  that 
where  there  is  a  conditional  limitation,  it  shall  not  be  considered  as  a 

(3)  See  what  Lord  AUaaide^  my%  ia  iiipport  of  his  decision  in  this  esse,  (notwithitanding 
Lord  Tkwiow*^  obwfyations,  pott.  SM.  99S.)  9  Yes.  321.  &  5  Vcs.  581. 

(4)  Caliharpe  ▼.  Cwgh,  (cited  tupra).     See  however  the  referencM  in  preceding  note.. 

U  2 .  precedent 
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1791.        precedent  condition,  but  as  a  description  of  the  estate.    This  point  first 
Nia\— /      received  its  determination,  in  the  cases  on  WaiUis  will :  there  the  tes- 
Doo  tator  died,  leaving  a  wife  and  three  sisters.    He  devised  to  his  wife  for 

againtt  life,  remainder  to  the  child  she  was  then  supposed  to  be  enseint  of,  and 
Baaiawt.  jn  case  if  such  child  should  die  before  21,  without  issue,  the  reversion  to 
his  wife  and  two  sisters  Elizabeth  and  Anne.  The  question  first  came  on 
in  Jones  v.  fVestcombe,  Pre.  Ch.  316.  afterwards  in  Andrews  v.  Fulham, 
2  Strange,  1092,  Roe  v.  IViciei,  Gulliver  v.  Wicket,  1  Wils.  105.  and  in 
Avdyn  v.  Ward^  1  Vesey  420.  Lord  Hardtuicke^  in  Fonnereau  v.  Fon- 
nereaUf  [S  Atk.  316.  318.]  denied  the  case  of  Glasscock  y.  Warren,  Comb. 
437.  [there  called  Eastcourt  v.  Warry^  (See  also  1  Ves.421.)3  because  it 
was  not  to  be  found  upon  the  roll ;  but  I  do  not  think  that  a  sufficient 
ground.  Page  v.  Hajpaood^  2  Salk.  170.  is  only  a  gift  in  special-tail. 
Davis,  lessee  of  Pearce  v.  Norton,  2  Williams  390,  when  I  considered 
this  case,  I  was  surprised  at  the  note ;  it  is  against  all  the  principles, 
and  in  the  teeth  of  former  decisions ;  all  the  remainders  were  vested, 
and  should  have  taken  place :  the  case  is  no  authority  for  any  one  point ; 
it  is  misconceived  from  beginning  to  end.  From  the  whole  of  the  deter- 
minations on  the  case  of  Waith*^  will,  I  must  take  it  as  a  rule,  that  wher- 
ever the  prior  estate  is  made  to  depend  upon  any  described  event,  and 
the  second  estate  is  to  arise  upon  the  determination  of  that  event,  the 
[  *398  ]  first  is  not  to  be  taken  as  a  condition  [*]  precedent,  but,  upon  its  failure, 
the  second  estate  must  take  place.     . 

The  case  of  Scattergood  v.  Edge,  1  Salk.  229.  is  so  ill  reported,  that 
it  is  not  easy  to  discover  what  points  were  determined. 

In  Fonnereau  v.  Fonnereau,  3  Atk.  6^5.  Lord  Hardvoicke  resorted  to 
the  general  rule. 

Statham  v.  Bdl,  Cowper40.  was  held  to  be  a  contingency  with  a 
double  aspect,  on  the  one  event  void,  on  the  other  good,  as  if  it  had 
never  been  contingent. 

Bradford  y,  Foley,  was  only  a  common  contingent  remainder ;  its  only 
view  was  to  defeat  the  remainder,  if  Thomas  married  any  of  the  kindred 
of  Muriel  Aynscombe. 

The  case  I  alluded  to  as  contradicting  the  rest,  is  Cahhorpev.Gough(5); 
That  was  a  contingency,  with  a  double  aspect ;  if  Lady  Gough  survived 
her  husband,  she  was  to  take ;  if  she  died  in  his  life-time,  the  children 
were  to  take.  The  Court  held  that  there  was  a  condition  precedent. 
This  seems  to  be  directly  against  the  rule  that  has  been  laid  down,  and 
if  it  is  to  stand,  will  subvert  it. 

These  are  the  cases  which  go  to  the  principal  point 

But  here  is  another  singularity.  Suppose  that  in  Calthorpe  v.  Gough, 
it  was  right  that  it  should  go  to  the  children,  whether  it  will  apply  to 
tliis  case?    It  will  if  the  children  were  the  objects  of  the  testator's 

is)  Lord  Jlvanliy,  M.  R.  said  upon  this,  in  Holmes  yr.  Cradock,  3  Yes.  591.,  "  I  know 
"  Lord  ThurUiw  gave  a  strong  opinion  against  my  determination  of  Callhorpe  ▼.  Guk^A; 
«  and  rather  intimated  that,  upon  the  clear  intention,  he  could  supply  the  words  that 
'<  were  wanting  in  the  will  before  him.  It  went  to  law ;  and  the  court  of  Urv 
'*  made  the  same  answer  that  I  am  afraid  I  must  here.  So  strong  a  case  as  thatcao 
«  hardly  be  stated  ;'*  and  a^un,  in  Parsons  v.  Parsotis,  5  Ves.581.  **  Lord  Thtiitm 
"  seemed  to  entertain  considerable  doubts  upon  my  decision  in  Caltkarpe  ▼.  G<mg^ » 
**  but  I  rather  think  that  case  was  not  sufficiently  stated  to  him  ;  for  it  was  not  nearm 
"  strong  as  Doo  ▼.  Brabant^  which  Lord  Thurlow  sent,  after  intimating  a  stronff  opinion 
**  upon  it,  to  the  Court  of  K.  B.  But  that  Court  dissenting  from  that  opinion,  Hit 
**  Lordship  decided  according  to  Calthorpe  v.  Gough*  That  case  admitted  of  none  of  the 
*'  inferences  which  might  have  been  made  in  the  other.  It  was  clear  nothing  was  in- 
"  tended  to  vest  in  the  children,  but  what  Lady  Gough  had  a  complete  power  to  dispotf 
**  of ;  and  I  have  been  since  informed,  that,  knowing  the  will  of  her  brother,  who  becaoiet 
'*  lunatic,  she  actually  exercised  that  power:  and  though  it  lapsed,  that  b  an  event wiat 
«  times  in  ten  unforeseen  by  the  testator ;  who  probably,  had  he  foreseen  it,  vrould  bv* 
'^  provided  accordingly." 

bounty; 


IN  THE  Court  of  Chancery.  398^ 

bounty ;  but  it  was  not  meant  for  children  born  after  Sarah  attained  21*         1791. 
Then  the  question  is,  whether  these  are  the  persons  intended  to  take  in      v  i  —^  n—/ 
the  second  instance,  for  they  must  be  the  same  persons  who  were-         Doo 
intended  to  take.  against 

In  White  w.  Barber^  5  Bur.  2703.  and  Amb.  701 .  the  after-born  children  Bk^iaht. 
were  held  to  be  within  the  description  of  posthumous  children ;  that 
case  seems  to  have  gone  further  to  come  at  the  intent  of  the  testator 
than  is  necessary  in  the  present.  It  was  contended  there,  that  if  the 
description  was  grammatical,  it  must  be  followed,  and  that  the  word  jpo^* 
humous  could  not,  in  its  grammatical  sense,  be  applied  to  the  after-bom 
children,  that  there  was  nothing  in  the  will  to  vary  the  natural  sense  of 
the  [♦]  vfovdi  posthumousy  and  that  if  he  had  had  children  really  postku"  [  *399  ]; 
mousy  they  must  have  taken,  but  the  Court  only  certified  that  they  could 
not  conceive  the  testator  meant  to  exclude  his  own  children  in  favour  of 
nephews. 

If  the  testatrix  here  did  not  mean  to  exclude  the  children  of  Anncy 
the  nieces  cannot  take. 

It  being  admitted  that  the  children  were  bom  before  Anne  attained 
twenty-one,  the  Chancellor  inclined  to  decide  in  their  favour,  but  gave- 
liberty  to  the  other  side  to  have  a  short  case  (stated  as  upon  leasehold  . 
property)  for  the  opinion  of  the  Court  of  King's  Bench. 

The  case  was  accordingly  sent  to  tliat  court,  and  the  question  was 
put,  ''  Whether  the  plaintiffs  took  any,  and  what  estate  in  the  said 
**  leasehold  premises,  by  virtue  of,  and  under  the  will  of  the  said  Sarah 
*^  CounseUT   It  was  argued,  and  the  Court  certified  as  folio wsi: 

We  have  heard  counsel,  and  considered  the  case,  and  are  of  opinion,, 
that  the  plaintiffs  took  no  estate  tohat soever  in  the  said  leasehold  pre- 
mises, by  virtue  of  and  under  the  will  of  the  said  Sarah  Counsell ;  the 
events,  upon  which  the  limitation  under  which  they  claim  was  to  take, 
place,  not  having  happened.  (6) 

h^enypn* 

fViuiam  Henry  Ashhurst, 

Francis  BuUer^ 

9th  Juncy  1792.  N.Grose.  (6) 

(6)  Hie  Lords  Commissioners  Ashhurst  and   WUstm,  upon  the  13th  Julif  following,, 
confirmed  this  certificate,  and  dismissed  the  biU ;  but  without  costs. 


Harris  against  James.  ^.,.^.,  j^^ 

Hall,  13th  Dtc 
P^IVC  defendants  appeared  to  a  bill,  and  a  joint  answer  was  drawn  An  answer  pie- 
-^     for  them  all ;  only  three  appeared  at  the  office  to  swear  it,  which  pared  for  five, 
was  refused  by  the  officers.  cannot  be 

Mr.  Richards  now  moved,  that  the  answer  might  be  filed,  as  the  JT^**™  **^  ** - 
answer  to  the  three  who  appeared  to  swear  to  it ;  and  stated  as  the  ||„^  ^  ^i^^^^ 
practice,  that,  where  an  answer  is  proj^osed  as  the  answer  of  [*]  three,  onlj.Ci) 
and  two  only  appear  to  swear  it^  it  is  taken  as  the  answer  of  those      [  *400  } 
two.  (2) 

(1)  Such  an  answer  ordered  to  be  taken  off  the  file  with  cocts.  Cooke  t.  WetUdi, 
1  Bfadd.  Rep.  265*  S.  P.  Also,  where  an  answer  purported  to  be  that  of  five,  where  there 
were  six  that  had  sworn  it.  Cope  t.  Parry y  ibid.  83.  The  decision,  thcrffore,  in  Done 
V.  Read,  2  Ves.  &  Beames,  3i0.,  is  wrong, 

(2)  **  And  that  it  was  explained  by  the  docket  thus  stating  the  fact"  From  Lord 
Colchester*^  MSS. 

U  3  Lord 
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Lord  Chanceltor  said  the.  practice,  if  it  prenuled,  was  wiong ;  that 
the  officer's  was  a  good  objection ;  and  that,  if  he  granted  the  motion^ 
he  should  direct  the  officer  to  do  an  improper  UuDg^  and  that  the  an- 
swer ought  to  be  amended.  (3) 

Mr.  Richards  saying  this  could  not  be,  as  it  was  not  filed, 

Lord  Chancellor  refused  the  motion. 

(3)  His  Lordship  tliere  said,  that,  "  although  no  tmler  to  am^  the  answer  could  be 
<'  made  before  it  v^as  filed,  yet  the  partim  desirous  of  using  it  luu^  alter  it,  by  striidag 
**  out  the  other  two  names,  and  re-swear  it."     From  Lord  Colchetter*s  Noles. 


ZmcMs  Inn 
jgraUfUfhDec. 

Putting  a  deed 
into  the  hands 
of  a  solicitor, 
to  preparCa 
conveyance  of 
the  estate  to  a 
■on-iiwlaw 
(after  marriage) 
not  a  part  per- 
Ibrmanceof  a 
parol  agree- 
ment, so  as  to 
take  it  out  of 
statute  of 
frauds:  ade- 
jnurrer  allowed 
on  that  ground 
toabill  for  spe- 
dfic  perform- 
ance. (1) 


[♦401] 


Aedding  against  Wilkes. 
(Reg.  Lib.  1791.  R  fol.  121.) 

nLAINTIFF  stated  by  his  bill  an  intermarriage  between  himself  and 
'■  the  daughter  of  defendant ;  and  that  the  defendant,  previous  thereto, 
promised  to  pay  to  the  plaintiff  the  sum  of  500/.  as  a  marriage  pordon ; 
that  the  defendant  had,  at  different  times  paid  him  300/.»  which  plaintiff 
had  laid  out  in  purchases,  which  he  had  settled  on  the  marriage ;  but 
that  defendant  had  never  paid,  and  re-fused  to  pay  the  other  .2(xSL»  pre- 
tending that  he  only  promised  500/.  stock,  and  that  the  SOOL  be  nad 
paid  amounted  in  value  thereto;  whereas  plaintiff  charged  the  promise 
was  of  500/.  sterling. 
'  Plaintiff  further  stated,  that,  afler  marriage,  the  defendant  promised 
the  plaintiff,  that,  in  order  to  increase  his  income,  he  would  convey 
certain  messuages  to  plaintiff  and  his  wife,  and  directed  him  to  prepare 
conveyances  of  tlie  same,  which  being  produced  to  him,  he  refused 
to  execute. 

The  bill  f\irther  stated,  that  the  defendant  pretended  he  cQuld  not 
pay  any  further  sum  without  injuring  his  family,  as  he  intended  to  con- 
vey the  premises ;  and,  with  respect  to  the  conveyance,  stated,  that 
he  had  tn  his  possession  the  original,  lease  of  the  premises ;  and  that  a 
conveyance  of  the  same  having  been  drawn  according  to  defondaot'i 
directions,  he  had  directed  certain  alterations  to  be  made  therein, 
which  having  been  done,  he  refused  to  execute  the  same.  The  bill 
contained  several  interrogatories,  &c,  to  defendant's  substance,  and 
the  state  of  his  family  and  ability  to  pay  the  500/.  without  injuring 
them. 

[*]  To  this  bill  the  defendant  demurred  ;  and,  first,  as  to  the  dis- 
covery, whether  he  did  not  pretend  that  he  could  not  pay  theSQO'i 
without  injury  to  his  family ;  and  of  the  state  of  that,  and.  of  bis  sub^ 
stance,  he  shewed  as  cause  of  demurrer,  that  the  plaintiff  had  not*  by 
his  bill,  stated  such  a  case  as  ought  to  entitle  him  to  a  diacoiery 
thereof;  and  as  to  the  discovery  whether  the  defendant,  afber  the  mir- 
riage,  promised  the  plaintiff  to  convey  the  premises  in  bill  named»  ^ 
the  instructions  to  prepare  the  conveyances,  he,  for  cause  of  demumert 
shewed,  that  plaintiff,  by  his  own  shewing,  was  not  entitled  to  sudi^ 
discovery  ;  and  answered,  with  respect  to  the  promise  of  the  500f.,  that 
he  had  projnised  500/.  stock,  the  value  whereof  he.  had  paid  ta  pUdatiir. 

Mr.  J^Josiah']  Braoifi*  for  the  plaintiff,  — wuth.  respect,  ta  thftifimttec 

(1)   Vide  S.  P.  Bawdes  v.  Amfiurst,  Prec.  Cii.  402.,  and  1  Eq.  Ca.  Ab.  21.    Cfari^. 
y^right^  1  Atk.  12* 

part, 
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party  said,  that  being  to  interrogatories  inunaterial  to  the  question,  the         1791. 
demurrer  might  prevail ;  but  as  to  the  latter,  it  should  have  been  a     v*  i^  m/ 
pica  ef  the  statute  of  frauds,  not  a  demurrer.    That  the  "allegation  of       Reddimo 
the  bill  was,  that  a  conveyance  had  been  prepared,  and  alterations  made        against 
by  the  defendants  desire,  which  was  a  part  performance.  Wiwifc. 

Lord  Chancellor  said,  that  putting  the  deed  into  the  solicitor's  hands, 
to  prepare  the  conveyance,  was  not  sufficient  to  take  it  out  of  the 
statute  of  frauds  (2) ;  that  the  statute  is  different,  ia  the  case  of  mar- 
riage, from  other  circumstances ;  and  that  marriage  had  been  held  not 
to  be  a  part  performance,  and 

Allowed  the  demurrer. 

(2)  This  was  the  sole  ground  upon  which  Uie  demurrer  uhis  m/ad  allowed;  altliough 
the  bill  was  objectionable  on  the  one  here  noticed,  it  stating  a  mere  nudum  yactunu 
From  Lord  Colchester* s  MSS. 


Andrews  against  Partington^ 

(No  Entry.)  Lincoln*:^  Inn 

^  ^  '  IIaU,iethDec. 

JfOBERT  ANDREWSy  grandfather  of  the  plainUff,  made  his  will,  Be^of. 

^  bearing  date  I9th  4ugust,  1763,  and  thereby  cave  to  the  defend-  J^J^J^^^ 

ants,  Partington  and  Andrervs,  (the  father  of  the  pTaintifFs,)  all  his  real  ji,t/iedavghtert* 

and  personal  estates  (subject  to  debts) :  in  the  first  place,  to  pay  taxes,  tkamioiepaid 

repairs,  and  for  the  renewal  of  leases ;  and  out  of  the  rents,  &c,  to  pay  a<  si,  or  mar- 

his  wife,  Margaret ,  8(X)/.a-year,  until  his  daughters,  Diana  and  Catherine^  riage,tMeMmt'at 

should  marry  ;  and,  after  [♦]  their  marriages,  600/.  a-year  for  life;  and  ^^'^^f^Lf^ 

subject  and  without  prejudice  thereto,  out  of  the  rents  and  profits,  to  fyrthetrbenOit 
raise  3000/.,  as  soon  as  might  conveniently  be,  after  his  decease,  tabe  wtittyrvwnl^ 

paid  in  manner  following :  (i.  e,)  2000L  to  his  daughter,  Diana,  and  and  mieratjbr 

1000/.  to  his  daughter,  Catherine,  accumulating  the  surplus  rents  and  !5!f^'*^'J?2P*  „ 

profits  during  the  life  of  his  wife ;  and,  after  the  decease  of  his  wife,  2*a'Sl^e^ 

the  further  sum  of  7000/.  to  be  paid  to  his  daughters,  at  such  times;  when^tbe  eldatt 

and  in  such  proportions,  as  therein  mentioned ;  (i.  e.)  3000/.  to  Diana,  attaim  81,  and 

on  the  day  of  her  marriage,  and  4000/.  to  Catherine  on  the  day  of  her  the  diYiaion 

marriage,  provided  such  marriages  should  happen  after  the  decease  of  »hall  be  among 

his  wife ;  and  in  case  either  of  his  daughters  snould  marry  in  the  life-  ***»»  then  m 

cases,  such  as  Congreve  v.  Congreue,  antca,  I  vol.  536.  &c.,  Hughesr,  Hughet,  anfea,3S2» 
posteot  354.  &c.,  states  the  law  thus :  — 

**  It  appears  to  be  now  settled,  that  when  legacies  are  given  to  a  descript  class  of  in- 
'*  dividuals,  payable  at  a  future  period ;  as  *  to  the  children  of  B.  when  the  youngest 
**  shall  attain  twenty-one,*  or,  to  be  divided  among  them  on  the  death  of  C,  any  child 
**  who  can  entitle  himself  under  the  description  at  the  time  of  distributins  the  fund» 
'*  may  claim  a  part  of  it;  viz,  as  well  those  children  living  at  the  period  of  distribution, 
**  though  not  bom  till  after  the  testator's  death,  as  those  bom  before,  and  living  at  the 
*'  happeningof  that  event." 

Sir  IKm.  Grani,  M.  B.,  in  LeaJce  v.  Robin$on,  2  Meriv.  382,  383.,  referring  npreul^ 
to  the  prif^dpal  caset  observes :  — 

«'  A  bequest  *  to  a  parent  for  life,  with  renuiinder  to  his  children,*  includes  ofldUZtfnm; 
**  both  those  bora  before  and  those  bom  after  the  testator's  death.  The  rule  is  com- 
<*  pletely  settled ;  and,  indeed,  I  believe,  whenever  a  testator  gives  in  that  mtnntr,  he 
•'  does  itiean  to  include  all  the  children  such  parent  wMPf  at  any  time  have.  Thai  is  not 
"  an  artifidal  rule  .•  it  is  Me  rvUf  which  exhidet  any  of  the  chUdren  whidi  it  so;  and  it 
^  has  been  called  an  art^iciai  rule:  namely  the  rule  in  Andrews  ▼.  Porimgtimy  and  other 
*'  caacs,  which  excludes  all  who  may  be  bora  after  the  eldest  attaiBt  twentv  one.*'  — •  S«e 
in  particular  the  Editor's  note  to  Congreve  v.  Congreve'^  antea,  1  vol.  530»,  6ittmi  ▼.  Jtier- 
man,  11  Ves.  238.,  and  Z>^is  v.  Goldschmidt,  I  Meriv.  417.  42a 

U  i  xthne 
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1791.         time  of  the  wife,  then  her  share  to  be  paid  her  within  six  mofiths  aAer 
^  i^v^      the  death  of  the  wife ;  the  shares  of  the  daughters,  af^er  decease  of  the 
Andrkws       wife;  to  bear  interest  at  4  per  cent, ;  and  in  case  Ills  said  daughters,  or 
anainst    ,    either  of  them,  should  die  unmarried,  then,  upon  trust,  to  pay  the 
lAJtxiKCToii.     gjjj^g   Qj.  giiares  of  her  or  them  so  dying  in  the  manner  following: 
(i.  e.)  2000/.  part  of  the  SOOO/.  share  of  Diana^  to  all  and  every  the  child 
and  children  of  his  son  Robert  Andrews,  equally  to  he  divided  betweea 
and  among  them ;  if  more  than  one,  share  and  share  alike ;  and  if  but 
one,  then  to  such  only  child;  the  parts   or  shares  of  such  child  or 
children  to  be  paid  in  manner  following :  (t.  e.)  the  daughters  shares  at 
her  or  their  age  or  ages  of  ixventy^ne,  or  day  or  days  of  marriage^ 
which  should  first  happen  ;  and  the  sons  share  or  shares,  at  his  or  their 
age  or  ages  of  twenty-one ;  or  to  be  sooner  advanced^  for  his  or  their 
preferment  in  the  world,  or  benefit,  if  the  trustees^  or  the  survivors  df 
them,  &c.  should  think  Jitf  with  survivorship  among  the  children,  the 
dividends  and  interest  thereof  to  be  paid  by  the  trustees,  toward  the 
maintenance  and  education  of  such  child  and  children,  till  their  shares 
become  payable,  in  proportion  to  their  respective  shares  and  interests 
therein ;  and  in  case  all  the  children  should  die  before  tlieir  shares  be- 
came payable,  then  the  2000/.  to  be  paid  to  his  son  Robert  Andrews, 
The  testator  also  declared  the  uses  as  to  the  remaining  1000/.  given  to 
his  said  daughter  Diana,  for  the  benefit  of  the  children  of  his  daughter 
Margaret  Ashcrq/l;  and  with   respect  to  2000/.   of  the   4000/.,    his 
daughter  Catherine's  share,  he  also  gave  it  in  the  same  manner  with 
the  first  2000/.  given  to  his  daughter  Diana  ;  and  the  other  2000/.,  part 
thereof,  he  gave  among  the  children  of  his  daughter  Margaret  Ashcrqft, 
[  *403  3      ^^  the  manner  therein  mentioned ;  [*]  and  he  gave  the  residue  of  his 
estate,  after  the  death  of  his  wife,  dfter  payment  of  1000/.,  to  his  son 
Robert  Andrews;  and  three  annuities,  to  persons  since  dead,  to  the 
children  of  defendant,  Robert  AndretvSf  in  the  same  manner  with  the 
20Q0/*  given  in  the  first  place  to  Diana. 

The  tei^tor  died  27th  August,  1763,  and  his  wife  and  defendant 
Partington,  proved  his  will. 

The  vndow  died  23d  May,  1774,  leaving  defendant  Partington  the 
surviving  executor. 

Catherine  Andretos,  one  of  the  testator's  daughters,  intermarried  with 
John  Neale  Pleydell  Nott,  Esq.  and  4000/.  part  of  the  7000/.  were,  after 
decease  of  the  mother,  paid  to  the  trustees  named  in  the  settlement 
upon  the  marriage,  together  with  1 100/.  arising  from  savings,  and  from 
another  fund. 

The  remaining  SOOO/.  was  never  raised ;  Diana,  the  other  daughter, 
never,  having  married ;  but  interest  for  the  same  has  been  paid  to  her 
from  the  death  of  the  widow. 

Sarah  Andrews,  wife  of  the  defendant,  Robert  Andrews,  son  to  the 
testator,  died  in  April,  1781,  and  the  plaintiffs  are  the  children  of  that 
marriage,  six  of  whom  had  attained  their  ages  of  21,  previous  to  the 
filing  of  the  bill,  and  the  six  others  were  minors. 

The  bill  prayed  ^among  other  things)  that  the  freehold  and  leasehold 
estates  might  be  sold,  and  six- twelfth  parts  of  the  produce,  and  also  of 
the  residue,  and  accumulation,  might  be  paid  to  tne  six  plaintiffs,  who 
had  attained  21,  and  the  remaining  six-twelfth  parts  be  placed  out  at 
interest  for  the  benefit  of  such  of  the  plaintiffs  as  are  infants,  S^c, 

The  cause  came  on  to  be  heard  1st  March,  1790,  when  the  only 
question  decided  was,  relative  to  the  maintenance,  (vide  ante,  p.  60.)  and 
it  was  referred  to  the  Master  to  enquire,  {inter  alia,)  what  children  the 
defendant  Andrews  then  had,  and  had  had,  and  at  what  times  they 
were  respectively  born,  and  in  case  any  of  them  were  dead,  then  when 
they  respectively  died. 

11  July 
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[*3  July  11.  1791,  the  Master  made  his  report,  and  thereby  stated, 
that  the  defendant,  Robert  Andrews^  had.  issue,  by  his  late  wife,  the 
following  children,  and  no  more,  plaintiff  Elixabeth,  born  1761,  Robert^ 
1762,  Catherine,  1764,  George,  1765,  Charlotte,  1766,  Sarah,  1767, 
Caesar,  1770,  Hugh,  1772,  Henry,  1773,  Frederick,  111 5,  Marianne, 
nil,  Augustus,  1779,  and,  that  besides  the  above  mentioned  children, 
the  defendant,  Andrews,  had  had  issue,  by  his  said  wife,  the  following 
children,  who  were  dead,  Sarah  bora  1760,  died  1763 ;  John  bom  1769, 
died  1783 ;  and  Charles  born  1776,  and  died  in  the  same  year. 

And  now  the  cause  coming  on  for  further  directions  upon  the  Master's 
report,  the  question  was,  what  children  should  take  under  the  bequest 
of  the  residue?  1st.  Whether  all  such  children  as  the  defendant  Robert 
should  have  at  the  time  of  his  death  ?  2d.  Whether  it  should  be  con- 
fined to  such  as  were  living  at  the  death  of  Margaret,  the  testator's 
widow  ?  Or,  3d.  To  such  children  as  were  living  at  the  time  tlie  eldest 
child  attained  the  age  of  21  ? 

Lord  Chancellor  said,  where  a  time  of  payment  Was  pointed  out,  as 
where  a  legacy  is  given  to  all  the  children  of  A,  when  they  shall  attain 
21,  it  was  too  late  to  say,  that  the  time  so  pointed  out  shall  fnot] 
regulate  among  what  children  the  distribution  shall  be  made.  (2)  It 
must  be  among  the  children  in  esse  at  the  time  the  eldest  attains  such 
age.  He  said  he  had  often  wondered  how  it  came  to  be  so  decided, 
there  being  no  greater  inconvenience  in  the  case  of  a  devise  than  in  that 
of  a  marriage  settlement,  where  nobody  doubts  that  the  same  expression 
means  all  the  children. 


1791. 

Akdesws 

against 

Fartinotok. 

[♦40*1 


(2)  See  PrescoU  v.  Long,  2  Ves.  jun.  690^  Hotte  v.  Prati,  3  Ves,  730^  and  note  (1) 
antea,  401. 


DoDsoN  against  Hay. 

(Rcg.Xib.  1791.  A.  fol.  82.  and  100.  entered  Dodson  v.  Deam.)  JRiMs, 

12— 16tbZ)Ar* 

JVOMAS  DOWNES  IVILMOT,  by  his  will  dated  6th  February,  When  the  tc 

1779,  devised  in  these  words:  *'  after  all  my  just  debts  are  paid,  I  t«tor  exprwaet 

give  and  bequeath  unto  my  only  sister  Eleanor  Deam  of  the  city  of  o^J^^^^'^e"*' 

London,  the  annual  produce  of  2000  guineas,  [*]  to  be  laid  out  m  a  Comt^  effect 

piece  of  land,  in  any  part  of  Great  Britain  she  may  choose,  for  a  it  by  lupplying 

place  of  retirement ;  the  said  purchase,  when  made,  to  be  for  ever  proper  words. 

**  entailed  on  her  issue,  and  at  her  decease,  the  annual  produce  of  such  Where  n>on^ 


« 


« 


« 


purchase,  to  be  yearly  and  equally  divided  among  her  issue  males  U[i5*^inian 

the  eaucation,  maintenance,  and  support  of  them.    I  for  a  place  of 


"  and  females,  for  the  education,  maintenance,  and  support  of  them.    I  for'Vpiace  __ 
"  also  give  and  bequeath  unto  the  children  of  my  said  sister^  the  whole  retirement  for 

testator*!  nster, 
*'  to  be  for  ever  entailed  on  her  issue.'*  the  husband  of  one  of  the  daughters  of  the  sister  entitled,  as  tenant 
bj  the  curtesy,  to  one  third.  (1 )  Gift  of  a  residue  to  children  not  to  be  claimed  till  22,  but  the  intereti 
giren  in  the  mean  time,  is  vested.  (2)  f  *405  1 

(1)  See  Cunninsham  v.  Moody,  per  Lord  Hardwicke  C^  1  Yes.  174.  176.,  agreeably 
to  Sweeiapple  v.  Bindon,  2  Vem.  536.,  above  cited,  and  1  Roper,  Bar.  &  Fern.  21,  22. 
With  rei^uxl  to  the  late  alteration  made  by  Lord  Eidon*s  Ad,  preventing  ihe  necettUy  of 
an  actual  investment  of  money  to  be  laid  out  in  land,  if  the  person  who  would  be  tenant 
in  tail  is  absolutely  entitled.  See  that^act  (40  Geo.  5.  c  56.)  and  Ex  parte  Hodges,  6  Ves. 
576,,  and  Ex  parte  Frith,  8  Ves.  609.  with  reference  to  it. 

(2)  See  Hoath  v.  Uoath,  antea,  2  vol.  J.  and  the  note.     1  Roper  on  Legacies,  183r 
0t  seq, 

"of 
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1791.        **  of  all  the  real  and  personal  estate  I  may  die  possessed  of,  after  pajfin^ 

*'  the  above  intcndea  legacy,  and  those  hereinafter  mentioned,  and  it  n 

my  particular  will  and  desire,  that  the  children,  all  of  them,  be 


**  educaled  with  the  yearly  interest  of  whatever  portion  of  my  estate 
^*  that  may  fall  to  each  respective  child's  lot  or  share,  and  such  portion 
^*  not  to  be  otherwise  claimed  or  inherited,  directly  or  indirectly,  untfl 
*^  the  Md  children  arrive  at  the  age  of  22  years,  whether  married  or 
«  single." 

The  testator  had  not  any  real  estate.  At  the  death  of  the  testator, 
and  at  the  time  of  making  his  will,  Eleanor  Deam  had  three  childr^i, 
Elizab^hy  who  afterwards  married  die  plaintiff,  and  the  defendants  Anm 
Maria i  and  Thomas  Deam^  who  were  infants. 

Soon  after  the  death  of  the  testator,  Ekanor  Deam  died,  wiAoot 
having  had  any  other  children,  and  soon  after  her  death,  EUzabA 
Deam  married  the  plaintiff,  and  died  soon  afterwards,  under  the  age  of 
22,  having  had  a  child  who  lived  but  a  few  days. 

Upon  a  bill  filed  by  the  children  of  Eleanor  Deam,  it  had  been  de- 
creed, that  the  2000  guineas  should  be  laid  out  in  the  purchase  of  Bank 
annuities,  in  the  name  of  the  Accountant  General,  for  the  benefit  of  the 
infants,  tilt  it  could  be  laid  out  in  the  purchase  of  lands. 

Elizabeth  Dodion  afterwards  dying,  the  plaintiff  filed  this  supplemental 
bill  against  the  other  infismts,  and  against  the  executors  of  the  testator, 
claimmg  to  be  entitled,  as  tenant  by  the  curtesy,  to  the  interest  of  a 
third  part  of  2000  guineas,  and  likewise  claiming  to  be  entitled,  as 
administrator  of  his  wife,  to  a  third  part  of  the  residue  of  the  personal 
estate  of  the  testator. 
[  ^406  ]  [*]  Mr.  Hardinge,  Mr.  Lloyd,  and  Mr.  Abbot,  for  the  plaintifl^  con- 

tended, that  he  was  entitled  to  be  tenant  by  the  curtesy,  of  a  third  part 
of  the  stock  purchased  with  the  2000  guineas ;  that  it  was  so  clear  that 
the  wife  of  the  plaintiff  took  an  estate  tail  under  the  will  of  the  testator 
in  a  third  part  of  that  stock,  that  it  would  not  admit  of  any  argument; 
and  that  a  husband  might  be  tenant  by  the  curtesy  of  an  equitable 
estate,  and  of  money  to  be  laid  out  in  land,  appeared  by  the  case  of 
Svoeetapple  and  Bindon,  2  Vern.  5S6  (3) :  that  the  plaintiff's  wife's  share 
of  the  residue  was  a  vested  interest  in  her,  though  she  died  before  22, 
they  contended,  because  it  was  in  the  first  place  given  absolutely  to  her, 
and  the  other  children,  and  there  was  nothing  in  the  subsequent  part  of 
the  bequest  to  shew  that  the  testator  intended  it  should  not  be  a  vested 
interest ;  on  the  contrary,  the  testator,  in  a  subsequent  part  of  the 
bequest,  gave  the  interest  of  the  legacy  to  the  children,  which  atone 
would  be  sufficient  to  make  thdr  portions  vested,  althou^  the  inteitit 
was  given  for  the  purpose  of  maintenance  and  education,  as  appeared  by 
die  case  o€  Hoath  v.  Hoath,  (ante,  vol.  ii.  p.  3.) 

Mr.  Selwyn  and  Mr.  Romuly,  for  defendants,  the  infants,  admitted, 
that  if  the  plaintiff's  wife  was  tenant  in  tail,  he  would  be  endtled  to  be 
tenant  by  the  curtesy,  though  it  was  only  of  money  to  be  laid  out  in 
the  purchase  of  land ;  but  they  insisted,  that  the  plaintiff^s  wife,  and 
other  children  of  Eleanor  Deam,  were  not,  by  the  will^  tenants  in  tail; 
that  the  testator's  intention  appeared  to  be,  that  after  the  estate  wai 
purchased,  a  conveyance  should  be  executed,  the  estates  were  then  to 
be^r  ever  entailed  on  the  issue  of  Eleanor  Deam,  and,  by  those  words, 
the  testator  could  not  mean  that  estates  tail  should  be  given  to  theiDi 
but  that  the  estates  should  be  settled  in  such  a  manner  as  to  be  sn* 
alienable,  as  strictly  as  the  rules  of  la^ir  would  admit,  which  coidd  only 
be  done  by  limitinff  one-third  of  the  estate  to  be  purchased  to  each  or 
the  children  of  Ekanor  Deam  for  life,  with  remainder  to  their  Snt  aad 

(3)  S.  P.;  also  CunfUngkam  t.  Moody,  1  Ve»«  174.  176. 

other 
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other  sons  in  tail,  with  remainder  to  their  dauffhters  in  tail,  with  cross         1791. 
remainder  in  tail ;  that  the  testator  had  himself  directed  how  the  estate 
should  go  to  Eleanor  Dearn^  but,  with  respect  to  her  issue,  he  required 
a  conveyance  to  be  made,  and  the  Court  would  take  care  that  the  con- 
veyance should  be  so  framed  as  best  to  efiectuate  his  intention ;  that 
this  was  the  constant  course  of  the  Court,  not  only  in  the  case  of 
[•]  marriage  articles,  which  were  to  be  executed  by  the  Court,  but      [  •407  J 
also  in  the  case  of  wills,  which  contained  tnists  executory ;  that  this 
doctrine  was  expressly  laid  down  by  Lord  Cotoper  in  tlie  Earl  of  Statn" 
Jhrd  V.  Hobart,  Fearne*s  Contingent  Remainders,  vol.  i.  p.  175.  (4th  edit.) 
and  had  been  recognised  and  acted  on  in  many  cases,  particularly  in 
White  and  Carter  (4),  Amb,  670. 

Mr.  Richards  for  Thomas  Dettm^  (the  husband  of  Eleanor  Deam^  one 
of  the  executors  of  the  testator  and  administrator  of  his  wife,  who  was 
the  next  of  kin  of  the  testator,)  insisted,  that  the  share  of  the  plaintiff's 
wife  in  the  residue,  was  not  a  vested  interest,  but,  by  her  death  under 
22,  was  lapsed,  and  belonged  to  the  next  of  kin.  He  said  that  the  cases 
where  interest  had  been  given  for  a  legacy,  were  not  applicable  to  the 
present  case,  because  the  giving  interest  was  merely  a  circumstance  to 
fl^ew  the  testator's  intention,  and  if,  although  he  gave  interest,  he  were 
.to  declare  that  the  legacy  should  not  be  vested  if  tHe  legatee  died  under 
a  certain  age,  there  was  no  doubt  that  it  would  not  vest  before  that  age ; 
thai,  in  the  present  case,  the  testator  had  used  the  strongest  expressions 
to  show  that  that  was  his  intention,  he  had  said,  not  that  the  legacy 
should  not  be  paid,  but  that  it  should  not  be  inherited  till  the  child 
attained  29,  ana  the  word  inherit  must  be  used  as  perfectly  synonymous 
with  vestedy  because  it  was  a  word  as  applicable  to  a  future  and  rever- 
sionary, as  to  a  present  and  immediate  interest. 
This  day  his  Honor  gave  judgment. 

Master  of  the  Rolls,{5)  —  The  bequest  is,  "  I  ghe  to  my  stister  Eleanor 
'^  Dearn,  the  annual  produce  of  2(XXh  guineas,  to  be  laid  out  ia  a  piece 

(4)  FInt  heard  before  Lord  Nimhington  C.  ( Vide  2  Eden  Ctu  Lord  N.  366.)  and 
afttrwtrds  affirmed  by  Locd  Camden^  tUn  mjtnu  (  Ambler^  $70r) 

(5)  Tbe  Editor  subjouis  a  tuccmet  report  of  this  judgment  from  the  cor^amt  noUt  of 
Lam  CoMioter  and  Sir  S.  Romilly,  who  were  of  counsel  in  the  cauae  on  different  side^ 
(fU  tupra)^  and  who  adjusted  it  as  follows  afler  the  cause  was  orer :  •— 

Matter  of  the  Rolls.  —  It  is^  certainly  true  that  the  Court,  in  carrying  into  execution 
trusts  eoeculofy,  (which  this  undoubtedly  is,)  will  gire  estates  for  lifo  to  all  the  persons 
who  were  otfacti  of  the  testator's  bounty,  and  who  were  living  at  the  time-  of  making  die 
will,  tfU  can  ditcover  thai  that  was  the  testator* s  intention.  The  only  question,  ther8Mn» 
in  this  casfl^  is,,  whether  it  was  the  testator's  intention  that  the  children,  of  Sleanw  Daam 
should  iakB-  only  estates  for  life ;  but  I  can  6nd  no  wovds  in  this  bequest  which  demon- 
strate any  sudi  intention  in  the  tesutor.  {|is  intention  seems  to  have  been,,  that  aU  tbe 
childfca  of  Ekartor  Dm^n  should  take  such  estates  as  they  might  transmit  to  their  pos- 
t«ritj«  In.  VHalB  y.  Carter  the  only  qnestion  seems  to  have  been,  whether  the  intentioa 
of  dbe  testator  was,  that  the  children  should  take  as  purchasers  or  not  Lord  X^bmden 
thinks  that  the  testator  intended  they«hauld  take  as  purchasers,  and  he  relied  on  the 
woijd  *'  sons,'*  as  demonstrative  of  that  intent.  In  the  present  case,  Eleanor  Deam 
might  have  had  many  children  bom  after  the  death  of  the  testator;  and  it  is  impossible 
t»  contend  that,  under  this  bequest,  it  was  not  intmded  that  they  should  take,  as  weH 
as  the  other  chQdren ;  and  3ret,  not  being  in.  existence  at,tbe  deolh  of  tbe  testator,  thoy 
would  not,  by  lawr  tidbs  estaSss  for  life.  The  llmilBtion  to  them  must,  have  been  in  tail. 
Tlie  testator,  however,  could  not  have  intended  to  give  different  estates  to- tha  different 
duldren  of  Eleanor  Deam ;  estates  for  life  to  those  who  were  in  being,  and  estates' tail 
to  the  after-born  chBdien.  I  think,  therefore,  that  the  plaintiff^  wfle  took  ao  estale 
tail;  and  that  he  is  tenant  by  tbe  cuttety* 

Witk  nspect  to  the  second  queatioa*.  I  think  the  share  of  tbe  rssidiie  ¥isnA  in  the 
plaintiffs  wtfe,  end  that  he,  as  her  administrator,  is  entitled  to  it.  Hie  testator's  inten- 
tion seeqis  tq  have  been,  that  the  iuterest  alone  should  be  paid  to  the  children  till  twenty- 
two^  and  that  they  should  not  till  thea  have  the.  absoluie  controul  over  it.  He  fiat 
gives  it  to  them  absolutely,  and  what  follows  is  only  to  fix  the  time  when  they  shall  re- 
ceive it  —  Lord  Colchester  and  Sir  Samuel  iJomitf^'s  joint  MS.  note. 

"  of 
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1791«        *'  of  land,  which  she  may  chuse  for  her  retirement;  the  said  purchase^ 
V  ii^v  *■  ^      when  made,  to  be  for  ever  entailed  upon  her  issue ;  and  at  her  decease, 
DoDsoN        the  annual  produce  of  such  purchase  to  be  divided  among  her  issue  male 
ogainsi        «•  a^d  female,  for  the  education,  maintenance,  and  support  of  them." 
iiAir.         rpi^g  l^jll  '^  g|^^  ^^  ^g  husband  of  one  of  the  daughters  of  Eleanor 
Deam,  insisting  that  the  land,  if  purchased,  ought  to  be  settled  on 
Eleanor  Deam  for  life,  remainder  to  her  sons  and  daughters  in  tail ;  and 
that  he  having  married  one  of  the  daughters,  and  had  issue,  is  entitled, 
as  tenant  by  the  curtesy,  to  her  third. 
[  *406  ]  [*]  It  has  not  been  contended  by  any  of  the  parties,  that  Elizabeih 

Deam  took  more  than  an  estate  for  life ;  and  indeed  it  cannot  be  con- 
tended that  she  took  more. 

The  gifl  being  of  money  to  be  laid  out  in  land,  it  might  have  been 
contended,  that  she  took  an  estate-tail,  on  the  ground  that  all  her  issue 
were  intended  to  take ;  but  that  construction  could  not  prevail  in  this 
case,  where  the  produce  is  to  be  divided  between  her  issue  male  and 
female.  I  know  of  no  construction  but  one  tliat  can  take  place,  vk* 
that  she  took  only  for  life. 

Then  the  question  is,  what  the  testator  meant  by  issue  ? 

He  meant,  they  should  take  such  an  estate  as  they  could  transmit 
through  an  indefinite  line  of  issue. 

It  is  contended,  that  the  Court  will  adopt  all  the  words  of  a  convey- 
ance,  so  as  to  effectuate  the  intention  of  the  testator ;  and  that  the  Court 
will  not  use  the  words  of  the  testator,  but  where  they  are  informal  will 
supply  formal  words  for  that  purpose.  And  the  Earl  of  Stam/brd  v. 
Hobart,  1  Bro.  P.C.288.,  and  fVhite  v.  CaHer^  Amb.670.  are  cited  to 
prove  this. 

The  Earl  of  Stamford  v.  Hohartf  arose  on  Sir  John  Maynard^i  will. 
—  The  Lord  Chancellor  there  declared,  <<  That  in  matters  executonr, 
*'  as  in  the  case  of  articles,  or  a  will  directing  a  conveyance,  where  the 
«  words  of  the  articles  or  will  were  improper,  or  informal,  the  Court  would 

not  decree  a  conveyance,  according  to  such  improper  or  informal 

expressions  in  the  articles  or  will ;  but  would  order  the  conveyance  or 

settlement  to  be  made,  in  a  proper  and  legal  manner,  so  as  nught  best 

answer  the  intent  of  the  parties."  This  establishes  the  rule,  that  where 
a  court  of  equity  carries  into  execution  a  conveyance  with  informal 
words,  it  will  carry  the  intention  of  the  party  into  execution.  See  then 
what  was  done  in  that  case  of  the  Earl  of  Stamford  v.  Hobart ;  all  the 
Court  did,  was  to  interpose  such  an  estate  as  would  support  the  re- 
mainders. 

White  V.  Carter^  Amb.  670.,  was  before  Lord  Camden,  (6)  Tbc 
question  was,  what  was  the  intention  of  the  testator  as  to  the  issue, 
whether  they  were  to  take  as  purchasers  or  not,  and  the  decree  went  on 
the  ground  of  its  being  his  intention,  that  the  issue  should  take  0 
purchasers. 
r  *409  ]  [*]  Wherever  I  can  find  the  intention  of  the  testator,  it  is  indifferent 

whether  it  is  the  case  of  a  trust  executory,  or  of  a  legal  estate — ^whether 
the  act  is  complete,  or  there  is  a  future  act  to  be  done.  This  rule  is  laid 
down  in  Jones  v.  Morgan^  (ante^  vol.  i.  p.  206.) 

In  Austen  v.  Taylor^  Amb.  376.,  it  was  held  the  intent  of  the  testator 
must  prevail. 

In  this  will,  I  can  find  nothing  to  show  the  intent  of  the  testator 
to  select  the  sons  as  objects  of  bounty,  so  as  to  raise  estates-tail 
from  them  without  giving  them  the  same  estates.     If  I  could  find 

(6)  Upon  a  rehearing,  from  the  decree  of  Lord  Nortkinglon,  which  Lord  Od*i^ 
affirmed.     See  it  reported,  2  Eden,  Ca.  Lord  North.  366, ;  and  see  Feame,  ConU  Rob. 

lacii 
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mch  words,  I  would  declare  them  purchasers,  with  estates-tail  to  their         1791. 
issue.  ^  _  ^    .  ' 

Here  Eleanor  Deam  mieht  have  many  children  bom  after  the  devise,  Dodson 
or  unborn  at  the  death  of  the  testator ;  they  must  take  estates  of  inherit-  against 
once,  or  they  must  take  estates  for  life  without  any  estates  of  inherit-  "^^' 

ance  grafled  upon  them.  To  take  the  construction  of  Mr.  Romillu,  I  ' 
must  make  a  differenoe  between  the  children  then  born,  and  those 
unborn  ;  for  which  I  see  no  ground.  The  testator  meant  the  estate  to 
be  entailed  for  ever;  for  this  purpose,  he  has  given  it  to  the  issue  as 
purchasers.  It  must  be  to  the  issue  in  tail,  for  he  had  no  intent  to  make 
the  children  of  Eleanor  Dearnt  Blocks  upon  which  to  engraft  estates-taily 
but  meant  them  to  take  estates  of  inheritance. 

Then  the  husband  will  be  entitled,  under  the  case  of  Sxoectapple  v. 
Bindon,  to  be  tenant  by  the  curtesy. 

Then,  as  to  the  gift  of  the  residue,  "  I  give  and  bequeath  to  the 
**  children  of  my  said  sister,  the  whole  of  all  the  real  and  personal  estate 
**  I  may  die  possessed  of,  after  paying  the  above  intended  legacy  and 
'*  those  hereinader  mentioned :  and  it  is  my  particular  will  and  desire, 
**  that  the  children,  all  of  them,  be  educated  with  the  yearly  interest 
**  of  whatever  portion  of  my  estate  that  may  fall  to  each  respective 
^*  child's  lot  or  share ;  and  such  portion  not  to  be  otherwise  claimed  or 
^'  inherited,  directly  or  indirectly,  until  the  said  children  arrive  at  the 
•*  age  of  22  years,  whether  married  or  single." 

'  The  question  is,  whether  he  meant  to  give  any  interest  in  the  residue 
to  any  child,  till  it  should  attain  the  age  of  22.  The  [♦]  words  in  the  [  HIO  ] 
first  part  of  the  bequest  are  absolute.  The  question  is,  whether  the 
remainder  will  prevent  them  from  being  so.  The  interest  to  be  applied, 
is  of  such  portion  as  may  fall  to  the  lot  or  share  of  each  child  —  This 
severs  the  joint-tenancy.  Where  the  interest  of  the  fund  is  given,  it  is 
jnimd facie  evidence  of  the  fund's  vesting.  Then  the  question  is,  whether 
▼ague  words  following,  shall  be  sufficient  to  control  clear  words  from 
operating.  The  words  are,  ''  That  the  portions  shall  not  be  claimed  or 
"  inherited,  until  the  children  attain  22."  It  would  be  a  monstrous 
construction,  to  say,  that  these  words  prevented  the  vesting,  unless  tlie 
children  should  attain  22.  If  a  child  died,  leaving  a  child,  could  the 
testator  mean  to  exclude  that  child  ?  Yet  that  child  must  be  excluded, 
if  this  construction  should  prevail.  But  a  natural  construction  may  be 
put  upon  the  words,  that  he  gave  the  legacy  absolutely  —  that  he  gave 
the  interest  immediately;  but  the  legatee  was  not  to  command  the  prin- 
cipal till  22  years  of  age.  Then  it  is  a  vested  legacy*  though  the  bene- 
ficial use  is  suspended. 

Then  I  must  declare  the  Plaintiff  entitled,  as  tenant  by  the  curtesy, 
to  the  third  part  of  the  2000  guineas ;  and  that,  in  right  of  his  wih3, 
he  is  entitled  to  a  share  of  the  residue,  as  being  a  vested  interest  in  her, 
though  the  control  thereof  was  suspended  till  she  should  have  attained 
22  years  of  age. 
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Griffith  against  Harrison,  and  Others.  (1) 

Baa,  16— i7tii  {^^'  !-"*>•  ^79^-  A.  foL  70.  b.) 

J)ec» 

Under  m  power    QUYON  GRIFFITH,  D.D.  made  hit  will,  bearing  date  the  27di 

to  defile  among  ^^  May,  1777>  and,  after  making  the  same,  became  seised  in  fee  of  t 

^jj^jjf*'  *•      freehold  estate,  called  Vawtorts,  situate  in  the  parish  of  Sabruigetoortk, 

^^(oiS^     com.  Hertford,  and  of  a  reversion  of  lands  adjoining  to  it,  expectant  on 

the  diildien)      the  death  of  Ann  Fotoler,  widow,  since  deceased,  and  became  also  seised 

for  life,  re-         of  copyhold  lands,  being  part  of  the  said  estate  of  Fatdorts. 

melnderto  Xhe  testator  being  so  seised  or  entitled,  and  having  surrendered  the 

uu^ces  to  jwe-  copyholds  to  the  use  of  his  will,  made  a  codicil  to  his  will,  bearing  date 

^iwnTra.         7^  March,  1781,  duly  attested  to  pass  real  [•]  estates,  whereby  he  «af« 

g^SoSlent'ie-      and  devised  the  farm  called  VaxvtorU,  together  with  the  reversion  of  Uw 

nuunder  to  firrt  adjoining  tenement,  to  Frances  Griffith  his  then  wife,yor  life,  and  after  her 

and  other  tons,    decease,  to  such  child  or  children  of  him  the  said  testator,  oi  she  dumli 

*%T^i^^   ^^'^'^  ^^^  P^^^P^  '^  ^eyweo/^  the  same  to,  hy  her  wilt. 

•o^'intSe  *^®  testator  afterwards  made  a  second  codicil,  dated  31st  December^ 

tame  way.  1783,  dulv  executed  and  attested,  confirming  his  former  will  and  codicil^ 

Q.  Whether,      and  Uiereby  gave,  devised,  and  bequeathed  all  that  estate  called  Vam* 

the  eiceMhring  torts,  both  freehold  and  copyhold,  of  tohich  he  was  then  possessed,  aod 

J^**^»**PJ^  aU  the  messuages,  lands,  tenements,  and  hereditaments  tnereto  beloog- 

hriri^lawthall  *^»  ^^  ^^  "*®  ®^  ^®  **^i^»  Frances  Griffith,  during  her  life,  and  directid 

take,  or  the        o^  empotoered  her  to  give  and  devise  the  same  to  any  one  or  more  ckSi 

•one  dkmld        or  children  of  him  the  said  testator,  by  her  the  said  Prances  Griffith,  » 

take  fuoccaiye    gfick  manner,  share,  and  proportion,  as  she  should  direct,  in  and  by  her 

JJ^^*"**^  "     last  vjiU  and  testament,  in  writinj^,  duly  executed,  hut  so  as  the  said  estate 

Varnn^m     *    might  not  be  divided,  but  transmitted  tohole  and  entire  to  his  heirs. 

^i^ether.  to  And  reciting  that  he  was  entitled,  after  the  decease  of  Ann  Fowler, 

maintain  the      to  the  reversion  of  an  estate,  messuages,  and  lands  adjoining  the 

general  intent,    messuages  and  lands  called  Vatotorts,  he  devised  the  same  to  his  wife, 

the  sons  ahall     ^^^  |j^g^  mj^  empowered  her  to  devise  the  same  to  such  one  or  more  of 

taiL  (O****        ^®  children  as  she  should  appoint  by  her  will,  and  empowered  his  wife 

[  *41 11       ^^  grant  leases,  not  exceeding  21  years ;  and  declared  it  to  be  his  will 

and  intention,  that  the  estate  and  lands  called  Vaxvtorts,  and  the  other 

estate  adjoining,  to  which  he  was  so  entitled  in  reversion,  should  be  con* 

sidered  as  one  estate,  and  be  transmitted  entire  to  hisjamilu. 

The  testator  died  in  January,  1784,  without  revoking  his  will  or 
codicil,  leaving  Frances,  his  widow,  and  also  leaving  the  plaintiff,  his  eldest 
son  and  heir  at  law,  and  customary  heir,  and  Thomas  Harrison  GrifiUh, 
Guyon  Griffith  the  younger,  Elizabeth  Griffith,  and  Charlotte  Gr\ffik, 
(which  Thomas  Harrison  Griffith,  Elizabeth,  and  Charlotte,  are  three  of 
the  defendants, )  his  only  children,  him  survivine. 

Frances,  the  widow,  entered  into  the  part  of  the  estate  to  which  ilie 
was  entitled  in  possession,  and  was  admitted  to  the  copyhold,  and  con- 
tinued in  the  enjoyment  thereof  till  her  death, 
r  Hl^  ]  [*]  She  died  12th  Jan.  1786,  having  made  her  will  duly  executed 

and  attested  for  passing  real  estates,  whereby  she  gave  and  devised  all 
the  estates  which  were  devised  to  her  by  the  said  codicils,  to  her  foo 
Guyon  Griffith  for  life  sans  toaste;  remainder  to  the  defendants,  John  and 
Moses  Yeldham,  as  trustees  to  preserve  contingent  remamders;  k* 

(1)  The  case  was  sent  to  the  Court  of  King's  Bench,  where  it  was  twice  argid* 
The  Judges  there  differing  in  opinioti,  and  returning  contrary  certificates,  the  bill «» 
ultimately  dismissed,  according  to  the  usual  practice  in  such  doubtful  cases,  fi^ 
4  T.  Rep.  737.  &c.    See  also  Sugden  on  Powers,  550.  et  seq. 

mainder 
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}T  to  the  first  and  other  sons  of  Guyon  Griffith  in  tail  male;  re-        1791. 

^r  to  the  first  and  other  daughters  of  said  Guyon  Griffith  in  tail      v  ■  ■  y  ^  / 

1 ;  remainder  to  the  plaintiff  £r  life,  sans  waste  ;  remainder  to  the       Gkippitic 

«  to  preserve  contingent  remainders ;  remainder  to  the  first  and         against 

sons  of  plaintiff  in  tail;  remainder  to   the  defendant  Thonuu      Habricov. 

\<m  Griffith^  remainder  to  others  of  the  defendants  successively  for 

Hnainder  to  their  first  and  other  sons ;  remainder  to  the  daughters, 

a  ultimate  remainder  to  the  right  heir  of  the  testator. 

wi  Griffith,  the  younger,  the  devisee  for  life  under  his  mother's  ap- 

lent,  died  21st  October^  1789,  intestate,  unmarried,  and  leaving  no 

but  leaving  the  plaintiff  his  heir  at  law,  and  customary  heir. 

plaintiff,  so  circumstanced,  contracted  witli  the  defendant 
wn,  for  the  sale  of  the  estate  at  the  sum  of  12001.  and  an  article 
r  that  purpose  entered  into ;  but  the  defendant  objecting  to  the 
ff's  tide,  this  bill  was  filed  for  a  specific  performance  of  the  pur- 
;  plaintiff  insisting  by  the  bill,  that  the  execution  of  the  power  was 
not  having  followed  the  terms  thereof;  for  that  Frances  Griffit/i 
» autliority  to  limit  the  premises  to  the  children  or  issue  ot  the 
%  or  any  of  his  brothers  and  sisters,  and  therefore  that  the  dis- 
»n  of  the  premises,  by  the  will  of  Frances,  not  having  strictly 
id  the  words  of  the  power,  toas  xohoUy  void  and  ineffectual ;  that 
ore  the  estate  had  descended  upon  the  plaintiff  as  heir  at  law  and 
nary  heir  of  the  testator  his  father,  (subject  to  the  estate  for  life 
%e  Fovoler,  in  part  thereof,  which  had  since  fallen  into  possession 

*  death)  in  the  same  manner,  as  if  Frances  the  widow,  had  made 
position  of  it. 

\  defendant,  Harrison,  hy  his  answer,  submitted  to  the  Court, 
er  the  will  of  Frances  GnffiUi  was  a  good  execution  of  the  power 
to  her  by  the  codicils  to  her  husband's  will,  and  said  he  was  ready 
aplete  the  purchase,  if  the  plaintiff  could  make  a  good  title. 

The  other  defendants  submitted  the  same  question  to  the  Court.        [  *41S  3 
\  cause  came  on  to  be  heard  27th  Jtdy,  1791,  when  it  was  referred 

Master,  to  see  whether  a  good  title  could  be  made,  and  further 
ions  were  reserved  till  the  Master  should  have  made  his  report. 
\  Master  made  his  report,  2d  December ^  1791,  and  certified  that  a 
utle  could  be  made  to  the  premises. 

this  report,  the  defendant  filed  a  general  exception,  for  that  the 
r  ought  to  have  certified  that  a  good  title  could  not  be  made, 
s  exception  came  on  now  to  be  argued. 

,MansJield  in  support  of  the  exception.  —  Bv  the  power,  Mrs. 
h  had  authority  to  appoint  the  estate  among  her  children  by  the 
ht;  there  is  no  question  she  might  give  the  whole  to  any  one 

but  by  limiting  it  to  one  son  for  life  only,  and  then  giving  it  to 
ns  and  daughters  of  that  son,  she  has  exceeded  her  authority ;  but 
Mioses  Griffith,  the  plaintiff,  cannot  make  a  good  title,  and  the 
ir  should  nave  reported  that  he  could  not;  because  there  is  an 

limited  by  the  devise  to  Guyon  for  life,  and  although  the  subse- 

estates  are  void,  yet  the  next  estate  is  to  the  plaintifffor  life  only, 
le  subsequent  takers  may  also  take  for  life,  those  limitations  beii^ 
under  the  power* 

•  Solicitor  Ckneral^  and  Mr.  Stanley f  for  the  plaintiff,  contended, 
\%  could  make  a  good  title,  and  must  be  considered  as  tenant  in 
(They  stated  the  wills  of  the  first  testator,  and  of  the  widow,  and 
cts  as  to  Guyon  Griffith  the  younger.)  Upon  the  death  of  Guyon^ 
r  took,  either  as  tenant  for  life  under  the  power,  or  as  heir  at  law 
\  first  testator.    The  best  doctrine  as  to  the  widow's  will,  is  to  say 

mere  nullity,  not  an  execution  of  the  power.  It  cannot  be  said  to 
cording  to  tnc  intention  of  the  testator,  (which  it  was  the  intention 

of 
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agauui 
Harrison. 
[  HU  ] 


[  HIS  ] 


of  the  testatrix  to  perform)  to  give  successive  life  estates,  nor  was  it  her 
intention  to  give  such ;  or  that  the  second  son  in  remainder  under  her 
will,  should  take  any  thing  thereby,  whilst  there  were  children  living  of 
the  first.  To  make  out  this  point,  Mr.  Marufidd  must  consider  [*]  the 
first-named  son,  as  taking  an  estate  for  life  only.  He  must  then  strike 
all  the  intermediate  estates  out  of  the  will,  and  consider  the  estate  as 
passing  immediately  to  the  next  named  son.  In  Robinson  v.  Hardcagtk^ 
!2  Term.  Rep.  24>1.  Mr.  Justice  BvUer  held,  that,  in  order  to  give  effect 
to  a  general  intent,  the  Court  would  raise  an  estate  tail  to  the  first  son. 
He  referred  to  the  cases  of  Pitt  v.  Jackson,  (antCt  vol.ii.  p.  51.)  where 
it  was  held  an  estate-tail  in  Mary,  to  preserve  the  general  intent ;  and 
also  to  Chapman  v.  Brown,  3  Burrow,  1626.  and  upon  the  whole,  he  was 
clearly  of  opinion,  that  James  Dunn  took  an  estate-tail.  If  this  judg- 
ment be  right,  Guyon  Griffith  took  an  estate-tail,  which  being  at  an  end, 
Moses,  the  plaintiff,  takes  an  estate-tail  also  under  the  appointment; 
and  if  the  appointment  is  void,  he  takes  a  fee  as  heir  at  law ;  or  it 
might  be  contended,  that  the  appointment  for  life  being  bad,  the 
appointees  would  take  absolutely ;  and  if  so,  Moses  would  take,  as  heir 
at  law  of  his  brother,  and  in  either  way,  could  make  a  good  title. 

Mr.  Mans/ieid  in  reply.  —  There  seems  to  be  a  great  difficulty  in 
shewing  what  estate  tne  plaihtiff  takes;  the  Gentlemen  contend,  he 
may  take  either  an  estate  in  fee,  or  an  estate  tail ;  but  there  is  no  ground 
to  say  he  takes  either  the  one  or  the  other.     There  is  no  case  that  will 
support  either.    Robinson  v.  Hardcastle,  has  no  reasoning  to  this  puN 
pose;  it  is  upon  quite  a  different  point.     In  that  case,  there  was  a 
power  to  appoint  to  any  of  the  children  who  were  then  unborn,  but  it 
was  impossible  to  give  to  unborn  children  for  life,  with  limitations  to 
their  descendants.     Where  a  power  is  executed,  it  refers  to  the  original 
deed  giving  tlie  power,  and  no  limitation  can  be  good  in  the  deed  by 
which  the  power  is  executed,  that  would  not  be  sood  in  the  original 
deed ;  and  therefore  it  was  that  the  appointment  m  that  case  was  not 
good.     The  case  of  Pitt  v.  Jackson,  under  which  it  is  contended,  that 
Moses  Griffith,  the  plaintiff,  took  an  estate  tail,  is  now  the  subject  of  an 
appeal,  which  stands  for  judgment;  and  there  has  been  no  decision  in 
principle  as  to  that  point.     Chapman  v.  Brotvn  has  also  no  relation  to 
that  point ;  the  Court  thought  themselves  bound  by  the  words.     There 
is  nothing  in  that  case  to  shew,  that  where  an  estate  is  given  to  A,  for 
life,  remainder  to  his  issue  in  tail ;  that  because  the  gift  to  the  issue  was 
bad,  it  should  raise  an  estate-tail  in  ^.    In  Robinson  v.  Robinson, 
1  Bur.  38.  it  was  construed  an  estate-tail,  because  otherwise  effect  could 
not  be  given  to  the  intent ;  but  that  has  not  been  done,  where  [*]  there 
was  an  express  estate  for  life.     There  is  no  case  that  the  Court  can  sub- 
stitute one  estate  for  another.    Here  the  children  were  in  being,  to  whom 
life-estates  might  be  limited.     She  limits  to  them  for  life,  which  it  was 
competent  for  her  to  do.    It  does  not  follow,  from  her  giving  estates  to 
the  issue,  that  she  did  not  mean  them  to  take  successively.     Then  the 
intermediate  gifts  being  bad,  it  is  the  same  as  if  the  words  giving  them 
did  not  stand  in  the  will.     Giving  the  children  estates  for  life,  will  not 
disappoint  the  intention  of  the  original  testator ;  it  will  not  defeat  the 
disposition  of  the  fee.    The  only  effect  will  be,  that  the  younger  children 
will  take  estates  for  life,  in  preference  to  the  children  of  the  elder 
children.     In  the  case  of  the  Duke  of  Devonshire  v.  Cavendish,  the 
limitations  were  held  good,  and  that  Lord  George  was  entitled  for  life: 
that  case  is,  so  far,  an  answer  to  the  argument ;  and  there  is  no  distin- 
guishing that  case  from  this,  as  to  this  point.     The  gifts,  therefore,  to 
the  children  for  life,  are  good,  and  the  intermediate  remainders  cannot 

make  them  otherwise. 

Lord 
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lAjfrd  Chancellor  said,  it  did  not  appear  to  him  that  this  waa  an  estate* 
:  it  is  argued  that,  because  the  inten](kediate  limitations  are  void, 
y  must  be  struck  out,  and  that  then  there  are  life  estates  given  to 
die  children ;  but  it  is  not  clear  that  the  testatrix  meant 'the  second 
oed  son  should  take,  whilst  there  was  issue  living  of  the  one  named 
ore. 

rhe  next  day  Mr.  Solicitor  General  again  enumerated  the  cases  cited 
ore,  and  added  those  of  Goodright  v.  Cornish,  Salk.  226.,  and  Harris 
Barnes f  4  Bur.  2157>  as  to  the  construction  of  wills,  to  preserve  a 
leral  intent. 

Lord  Chancellor  said,  it  seemed  clear  that,  where  the  first  estate, 
en  under  a  power,  is  removed,  as  being  a  void  execution  of  it,  the 
U,  if  valid,  is  brought  forward;  and  that  the  proposition  was  clear, 
t  the  effect  would  be  the  same,  where  a  man  had  a  power  given  him 
make  a  will,  or  derived  the  power  from  his  interest ; 
But  directed  a  case  to  be  sent  to  the  Court  of  King's  Bench.  (2) 

S)  After  two  arguments,  and  diffiereat  certi6cates  from  the  judges,  who  dissented 
»puiion,  the  bill  was  ultimately  dismissed,  agreeably  to  the  usual  practice  in  such 
it.     See  the  arguments  and  certificates  in  King*9  Bench,  4  T.  Rep.  737.  ei  teq* 
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yiLLIAM  RICHARDS,  by  will,  dated  3d  September,  1775,  de-  Where  a  legacy 

vised  his  freehold  estates  in  the  city  of  London,  and  elsewhere,  to  is  of  the 

istees  for  the  term  of  ninety-nine  years,  and  subject  to  the  term,  as  **  ▼•luo"  of 

one  undivided  moiety,  during  the  life  of  his  daughter  Mary  Pulsford,  ^^'^h  Ae» 

pay  the  rents  and  profits  to  her  for  her  separate  use,  remaincler  to  cificioion  be 

e  use  of  all  and  every  the  child  and  children  of  Mary  Pulsford,  varied,  the 

ually  to  be  divided  between  them,  if  more  than  one,  share  and  share  legacy  is  not 

ke,  as  tenants  in  common,  and  of  the  several  and  respective  heirs  of  "deemed,  (i) 

e  body  or  bodies  of  all  such  child  or  children  issuing,  with  survivor-  A  legacy  of « 

ip,  amonir  them ;  remainder  to  Jane  Jenninsfs,  anoSier  daughter  of  *™^  ^  "^ 
* '-         ^      i_  .  J   ^     L       •       ^  '     ^  '^  '      \'i  vided  among 

stator,  to  her  separate  use,  and  to  her  issue  m  tail  m  like  manner ;  children.    AH 
d  as  to  the  other  undivided  moiety,  he  gave  the  same  to  the  trustees,  those  bom 
trust,  during  the  life  of  his  said  daughter  Jane  Jennings,  to  pay  the  before  the  tima 
nts,  &c.  to  her  sole  and  separate  use;  remainder  to  her  cnild  or  ofdirision 
ildren  in  tail ;  remainder  to  the  separate  use  of  his  daughter  Mary  ^^  (^) 
dsford,  in  like  manner,  with  remainder  over,  in  case  of  default  of  "  Majnte- 
ue  oi  both  his  said  daughters.  ^SnOentto 

The  trusts  of  the  term  of  ninety-nine  years  were  declared  to  be,  that  </,-,i/«,«tf,"  for 

\  purpose  of  testing  a  legacy.  (3)     No  maintenance  shall  be  given  when  the  patent  is  of  ability  to  w§ 
rt  the  children.  (4) 


(1)  See  1  Rop.  on  Legacies,  29,  &Cr 

is)    Vide  Andrew*  y.  Partington^  aniea,  401.  and  the  Editor's  note. 
3)   Vide  1  Rop.  on  Legacies,   186.  et  $eq.  and  Editor's  note  to  Hoath  t.  Booth, 
Ua,  S  ToL  3. 

(4)  But  see  the  alteration  in  the  peactice  of  the  court  which  aftefwsrds  took  place, 
\  vbkh  now  subauii,  in  tfM  JEdltor't  note  to  ifi^iM  r.  MtHfi^h  «»^w»  >  vol  587. 
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Ca8£8  Argued  and  Determined 

the  trustees  and  the  survivor  of  them  should,  after  the  testator's  deaths 
and  during  the  lives  of  his  said  two  daughters,  and  the  svrvivor  of  them, 
receive  and  take  out  of  the  rents  and  profits  of  the  premises  comprised 
in  the  term,  so  much  money  as  they,  or  the  survivors  of  them,  should 
think  or  find  necessary  for  the  maintenance  and  education  of  the 
children  of  his  daughters  begotten  or  to  be  begotten,  and  pay  the  same, 
for  that  purpose,  in  such  manner,  shares,  and  proportions,  as  they  or 
the  survivors  of  them  should,  in  their  discretion,  think  fit,  without  any 
regard  or  consideration  being  had  to  either  of  his  daughters  having 
more  children  than  the  other  of  them;  it  beine  his  intention  that  his 
grandchildren  should  be  educated  out  of  the  whole  rents  and  profifB, 
to  such  extent  as  the  trustees  should  think  fit,  before  any  divisioD 
should  be  made  of  the  profits  between  his  daughters,  and  then  the 
surplus  was  to  be  divided  between  the  [*]  persons  entitled  to  the  real 
estate  of  freehold,  in  the  proportions  in  which  they  were  respecdvdy 
entitled  to  the  same ;  then  the  testator  gave  his  leasehold,  and  other  re- 
siduary personal  estates,  to  trustees,  upon  trust  to  pay  the  rents,  in- 
terest, ^nd  dividends  of  a  moiety  thereof  to  his  daughter  Mary  Puls/ordj 
for  her  separate  use ;  and,  after  her  decease,  to  transfer  and  assign  sad 
moiety  unto  and  amone  aJl  and  every  the  child  or  children  begotten 
or  to  be  begotten,  who  shall  be  hvine  at  the  time  of  her  decease, 
equally  between  them ;  and  if  one,  only  to  such  one ;  and  in  case  of 
no  issue,  over  to  Jane  Jennings  for  life,  &c. ;  then  the  other  moiety 
of  the  personal  estate  was  hmited  to  Jane  Jennings  for  life,  to  bar 
separate  use,  and  then  to  her  children,  as  in  the  bequest  to  Mary 
PuUford. 

llie  testator,  by  a  codicil  dated  12th  Decemhevy  1779,  after  giving 
two  annuities  of  ten  guineas  each,  expresses  himself  thus :  "  This  is  aD 
account  of  value  now  in  my  possession,  and  out  of  which  the  said  yearly 
sums  are  to  be  paid.  Bank  notes  to  the  amount  of  190/.,  Cash  10^  lOf., 
ditto  in  the  hands  of  Mr.  Drummondy  2476/.  5s,y  2676/.  \&s. ;  the  in- 
terest of  the  remainder  part  to  be  applied  for  the  use  and  education  of 
my  grandchildren,  till  they  arrive  at  the  age  of  twenty-one  years,  and 
the  principal  to  be  then  equally  divided  amongst  them,  to  the 
able  satisfaction  of  my  executors  or  successors.'' 

The  cause  was  heard,  28th  February y  1788,  when  a  decree 
made  establishing  the  will,  and  directing  the  usual  enquiries  as  to  the 
personal  estate ;  and,  particularly,  the  Master  was  to  enquire  what  cash 
and  bank  notes  were  in  the  testator's  possession,  and  what  property  he 
had  in  the  hands  of  Messrs.  Drummondy  the  bankers  at  the  time  of  tes- 
tator's death ;  and  also  that  he  should  take  an  account  of  the  testator's 
debts,  &c. ;  and  also  what  grandchildren  the  testator  had  living  at  that 
period,  and  the  annual  value  of  the  estates  comprised  in  the  term* 

The  Master  made  his  report  15Ui  Novembery  1791,  and  thereby 
stated  the  amount  of  the  personal  estate  come  to  the  hands  of  the  exe- 
cutors :  he  further  stated,  that  the  testator  had  no  cash  in  iiii  posset 
sion  at  the  time  of  his  death,  but  was  possessed  of  two  bank  notes,  of 
the  value  together  of  SO/. ;  and  he  also  found  that  Huniery  in  or  abool 
January,  1779,  at  the  request  of  the  testator,  deposited*  m  the  handi 
of  Messrs.  Drummondy  [*]  two  navy  bills,  of  the  value  together  of  246SL 
5s,  4^/.,  which  were  the  property  of  the  testator ;  and  tmit,  on  or  dlNmt 
16th  August y  1790,  the  navy  bills  and  interest  were  paid  off  by  govern- 
ment, by  seventeen  exchequer  bills  of  100/.  each,  and  by  cash  921/1  li^y 
making  together  2621/.  Is. ;  which  exchequer  bills  remained  in  the 
hands  of  Messrs.  Drummondy  in  the  nsime  of  Huniery  and  the  92lL  Is* 
placed  to  his  account;  that,  about  the  5th  September^  1780,  HunUr 
drew  a  draft  on  Drummondy  in  favour  of  Richardsy  the  testator,  for 
21/.  Is. J  which  was  paid  by  them ;  and  he  afterwards  took  out  there- 
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iiider  of  the  sum,  and  bought  nine  other  exchequer  bills,  of  the 
ae  of  100/.  each,  and  deposited  the  same  with  Messrs.  Dntmmond, 
iis  own  name,  and  which  made  up  twenty-six  exchequer  bills ;  after- 
rds  sixteen  of  the  bills  were,  by  the  testator's  desire,  deposited  with 
issrs.  Drummond^  in  his  own  name,  and  the  remaining  ten  bills  paid 
Hunter  and  Hoxvell,  in  satisfaction  of  a  debt  of  1000/.  due  from 
tator  to  them  as  trustees  in  the  marriage  settlement  of  the  testator's 
ighter  Jane  Jennings  :  and  that  the  testator  never  had,  in  his  own 
oe,  auy  property  in  the  hands  of  Messrs.  Drummdnd  than  as  above 
ted ;  and  he  found  that  Mart/  Ptdsford  had  issue  at  the  time  of  the 
tator's  decease,  the  plaintiffs,  WiUiam,  Mary,  Ann,  and  Jane  Puis- 
i;  and,  since  the  testator's  decease,  had  issue  the  defendant  Sarah 
Isford,  who  are  all  now  living  ;  and  that  Jane  Jentiings  had  issue  at 
time  of  the  death  of  the  testator,  one  child,  Richard  Jennings,  the 
intiff  in  the  second  cause,  and,  since  the  death  of  testator,  had  had 
issue.  It  also  appeared  by  the  report,  that  the  annual  value  of 
premises  comprised  in  the  term  was  213/.,  subject  to  deduction  for 
1-tax. 

The  causes  came  on  this  day  for  further  directions. 
>ne  question  argued  was,  Whether,  as  it  appeared  that,  at  the  time 
the  bequest  in  the  codicil,  the  property  in  the  hands  of  Drummond 
\  navy  bills,  and  had  been  altered  in  the  manner  before  stated,  the 
adchiidren  were  entitled  to  the  sixteen  exchequer  bills  remaining  in 
hands  of  Drummond  at  the  time  of  testator's  death, 
^ord  Chancellor  said,  that  the  question,  in  these  cases,  was,  whether 
specification  of  the  thing  bequeathed  remained,  at  [*]  the  time  of  the 
ator's  death  the  same  as  it  was  at  the  time  of  the  bequest.  That, 
refore,  if  this  had  been  a  bequest  of  navy  bills,  he  must  have 
aght  that  the  grandchildren  could  not  take  the  exchequer  bills,  be* 
se  the  specification  was  not  the  same.  The  thin^  given  would  not 
e  been  m  existence  at  the  testator's  death,  but  the  word  in  the  co- 
I  is  "  value."  Now,  the  exchequer  bills  remaining  answer  the  de- 
ption,  and  are  value  in  the  hands  of  Drummonds.  Therefore  his 
tUhip  held,  that  the  bequest  was  a  specific  legacy,  and  that  the 
idchiJdren  were,  by  force  of  it,  entitled  to  the  sixteen  exchequer 
I  in  the  custody  of  Drummonds,  at  the  death  of  the  testator. 
Jiotlier  question  was,  whether  the  bequest  should  be  confined  to  the 
idchildren  living  at  the  death  of  the  testator,  or  whether  Sarah 
sfbrd,  bom  after,  should  have  a  share. 

knd  Lord  Chancellor  held  that  she  should :  that  all  the  children  bom 
»re  the  division  was  actually  to  take  place,  that  is,  until  some  one 
bem  should  attain  twenty-one,  should  take  a  share.  (5) 
;  was  urged,  that  here  maintenance  was  given,  that  maintenance  was 
Ivalent  to  interest,  and  that  the  giving  interest  had  been  held  to  vest 
legacy. 

at  Lord  Chancellor  thought,  that  however  it  might  be  where  interest 
ivent  yet  that  the  giving  maintenance  was  a  dimrent  case,  and  was 
•quivalent  to  giving  interest  (6) ;  as  to  this  point  Cangreve  v.  Con* 
tef  {ante,  vol.  L  p.  5S0.)  Andreins  v.  Partington,  (ante,  p.  60.) 
more  v.  Severn,  (ante,  vol.  i.  p.  582.) 

,  fourth  question  was,  whether  there  could  be  any  maintenance  for 
ffrandchildren,  raised  from  the  profits  of  the  99  years'  term  during 
uvea  of  their  mothers,  the  fathers  admitting  themselves  to  be  capable 
aaintaining  them.  It  was  argued  (by  Mr.  Mitford,),  that  this  was. 
the  usual  case  in  which  maintenance,  although  expressly  bequeathed, 

(5)  See  Andrew  ▼.  PartingUm,  antea,  ^1.  and  tfi«  Editor's  notes. 

(6)  See  1  Roper  on  Leg.  186.  et  $ey.* 
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was  not  given  provided  the  parents  were  capable  of  maintainiDg  the 
children ;  for  the  usual  case  was,  where  the  child,  in  case  no  maintenance 
was  allowed,  was  itself  entitled  to  the  benefit  of  the  accumulation* 

[*]  But  Lord  Chancellor  held  thev  should  not  have  it ;  and  reserved 
liberty  for  them  to  apply  for  a  maintenance,  either  out  of  the  pro6ts 
of  the  term,  or  of  tne  specific  legacy,  in  case  it  should  become 
necessary.  (7) 

(7J  But  see  the  Editor's  note  to  Hug^s  v.  Hugheh  atUea,  1  toL387. 


Lincoln  t  Inn 
HaU,  I7thjaw. 

Testator  hating 
giren  to  cha« 
rities,  legaeie^ 
and  also  a  resi- 
due,  in  Bonk 
stock;  and  hav- 
ing no  Bank 
stock  at  his  de- 
cease, but  hx*' 
ivkg  ^percent, 
annuities  which 
would  satisfy 
the  legacies  in 
that  shape,  and 
leare  a  residue, 
but  if  sold, 
-would  not  pur- 
diase  Bank 
stock  to  satisfy 
the  legacies;  in 
that  form :  a 
decree  taken  by 
i:otu«n/,  that  the 
legacies  should 
be  paid  in  3  per 
cents-  according 
to  the  sums 
given. 

An  infant  not 
opposing,  his 
legacy  ofdered 
to  be  paid  in  the 
same  manner : 
but  if  the  testa^ 
tor's  property 
had  been  suffi- 
cient, the  lega- 
cies should 
have  been  paid 
inBankstock.(l) 

[♦421] 


Finch,  D.  D.  and  Other%  against  Inglis,  and  Others^ 
(Reg.  Lib.  1791.  A.  fol.  146.  b.) 

'T^HE  bill  stated,  that  testator  George  Stanbridget  being  at  his  deatb 
-^    possessed  of  a  considerable  personal  estate,  made  and  published  his 
last  will  and  testament  dated  the  23d  of  May,  1780,  whereby  he  gave 
and  devised  as  follows :  **  Afler  all  mv  debts  and  funeral  expences  are 
'*  fully  paid  and  satisfied,  my  will  and  desire  is,  that  my  personal  estate, 
'<  of  what  kind  soever,  shall  be  as  soon  as  possible  sold,  (except  such 
household  goods  and  utensils  as  my  dear  wife  Mary  Stanbridge  shall 
think  proper  to  retain  and  have  for  her  own  use  or  otherwise ;  and 
the  monies  to  arise  by  such  sale,  together  with  all  such  sum  or  sums  of 
money  as  shall  be  due  and  owing  to  me  at  the  time  of  my  decease,  may 
be  placed  out  in  some  of  the  public  funds,  in  the  name  of  my  exe- 
cutors and  executrix  hereinafler  named,  and  to  be  applied  in  manner 
'<  as  I  shall  hereafter  direct.     First,  I  give  and  bequeato  unto  my  dear 
'^  wife  the  sum  of  100/.  of  good  and  lawful  money  of  Great  Britain^  to 
<^  be  paid  to  her  for  her  own  sole  use  and  benefit,  to  be  disposed  oS  by 
^<  her  as  she  shall  think  proper  at  the  time  of  her  decease.     Also  I  give 
to  my  said  dear  wife,  the  interest  of  all  such  monies  as  I  shall  die 
possessed  of,  or  as  shall  be  purchased  with  the  residue  of  my  estate, 
afler  my  decease,  to  and  for  her  own  sole  use  and  benefit,  as  long  as 
<^  she  shall  happen  to  live,   (except  the  legacies  hereinafter  by  me 
<*  given).      Also  I  give  and  bequeath   unto  George   Youngs  son  of 
"  Christopher  Youngs  of  Old-street y  in  the  county  of  MidiUesex^  car- 
<'  penter,  100^.  Bank  stock,  to  be  transferred  to  him  as  soon  as  may  he 
^^  qfler  my  decease.    Also  I  give  and  bequeath  unto  Rebecca  Colemsnt 
<'  and  unto  Rebecca  Caddy  of  Edmonton,  the  sum  of  3/.  a-year«  to  be 
<<  paid  to  the  said  Rebecca  Coleman,  and  l>er  daughter  Rebecca  Caddf 
<<  and  to  the  survivor  of  them,  as  long  as  they  should  happen  to  live, 
*<  the  same  to  be  paid  half-yearly,  as  the  interest  shall  be  [* J  received; 
'<  the  same  to  commence  and  be  paid  at  the  first  half-yearly  pigrmeDt 
«  as  shall  be  received  after  my  decease.    Also  I  give  unto  Mrs.  EMxabdh 
*<  Billings^  and  to  Mrs.  Ann  Billings,  a  ring  each  of  one  guinea  value. 
<<  Also  I  give  unto  Mr.  George  King,  and  to  his  wife,  each  a  ring  of  ooe 
«  guinea  value  ;  and  to  Mrs.  Hanes,  and. her  niece  each,  a  ring  of  one 
<<  guinea  value ;  and  to  Mr.  Samuel  Draper,  schoplmaster,  and  his  wife 
<<  each,  a  ring  of  one  guinea  value.    Also  I  give  and. bequeath  unto 
"  Mr.  George  Herbert,  senior,  of  Waltham  Holy  Cross,  in  the  county  of 
'<  Essex,  and  to  his  son  George  Herbert  each,  the  sum  of  IQOL  Bank 

(1)  See  Fonnereau  v.  Poynt*,  antea,  1  vol.  472.  with  the  referencea  there;  and  in  tbe 
]ikUtor*8  note.     Also  2  R<^  on  Leg.  319.  et  seq, 
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**  stocky  io  be  transferred  to  them  as  soon  as  conveniently  may  be  after  the  1792, 
**  decease  of  my  said  wife.  Also  I  give  and  bequeath  unto  the  society  v^v-^ 
^'  known  by  the  name  of  St,  Alphage  Society^  and  who  now  hold  their  Finch 
**  meeting  every  Sunday  evening,  at  the  school-room  in  St,  Laurence^ s  against 
«*  Churchy  near  Guildhall,  London,  the  sum  of  200/.  Bank  stock,  the  I»o"«- 
^  same  to  be  transferred  into  the  name  of  the  treasurer  of  the  said 
**  society  for  the  time  being,  after  the  decease  of  my  said  wife,  in  trust 
**  to  pay  and  apply  the  interest  and  dividends  arising  therefrom,  from 
^*  time  to  time,  for  the  use  and  benefit  of  the  children  under  their  care, 
**  if  the  said  society  shall  subsist  at  the  time  of  my  decease.  Also  I 
**  give  and  bequeath  unto  the  Vicar  and  Churchwardens  for  the  time 
being,  of  the  parish  of  Edmonton  aforesaid,  and  to  the  trustees  of  the 
gifl  of  Thomas  Styles,  Esq.  the  sum  of  400/.  Bank  stock,  to  be  trans- 
*'  ferred  into  their  names  as  soon  as  conveniently  may  be  af\er  the  de- 
''  cease  of  my  said  wife,  in  trust,  that  they  the  said  Vicar  and  Church- 
**  wardens,  and  the  trustees  of  the  gift  of  Thomas  Styles,  Esq.  for  the 
^'  time  being,  do  and  shall  from  time  to  time  receive  the  interest  and 
**  dividends  of  the  said  4O0/.  Bank  stock,  and  lay  out  the  same  in  bread, 
**  to  be  distributed  from  Michaelmas  to  Lady-day  every  year,  to  the 
poor  of  the  said  parish  of  Edmonton  for  ever.  Also  I  give  and  be- 
queath unto  the  treasurer  for  the  time  being,  of  the  society  who  call 
**  themselves  the  Governors  of  the  London  Lying-in-Hospital  tor  married 
**  Women,  the  sum  of  300/.  Bank  stock,  to  be  transferred  to  them  as 
**  soon  as  conveniently  may  be  after  the  decease  of  my  wife ;  in  trust, 
^*  to  apply  the  interest  thereof  to  the  use  and  benefit  of  the  said 
**  hospital.**  He  gave  in  a  similar  manner  to  the  Vicar,  Churchwardens, 
and  Committee  of  the  Girls'  School  at  Edmonton,  700/.  Bank  stock.  He 
gave  to  fVUliam  Soul  100/.  Bank  stock,  after  the  decease  of  his  wife; 
[♦]  and  to  George  Soul,  son  of  said  William  Sotd,  100/.  to  be  transferred  [  •422  ] 
into  his  name,  and  desired  that  William  Sotd,  the  father,  should  receive 
the  interest  for  his  maintenance ;  and  to  several  other  charities  different 
8ums  in  Bank  stock,  and,  among  the  rest,  400/.  Bank  stock,  to  the 
Society  for  the  Relief  of  Persons  confined  for  Small  Debts,  to  be  trans- 
ferred to  them  after  the  death  of  his  wife,  and  to  be  applied  to  the  uses 
of  that  charity ;  and  gave  the  residue  of  the  Bank  stock  to  the  Vicar, 
Churchwardens,  and  Committee  of  the  Girls*  School,  at  Edmonton,  to 
pay  and  apply  the  interest  to  the  uses  of  that  charity ;  and  appointed 
Thomas  Tuck  and  Lawrence  Wood  executors. 

The  testator  afterwards  made  a  codicil,  dated  20t]i  September,  1782, 
by  which  he  revoked  some  trifling  legacies,  and  the  gift  of  700/.  to  the 
{yirW  School  at  Edmonton,  and  in  lieu  thereof,  gave  1000/.  3  per  cents. 
standing  in  his  name.  He  also  revoked  the  gift  of  400/.  stocK,  to  the 
Society  for  the  Relief  of  Persons  confined  for  small  debts,  and  gave 
900/.  of  the  like  stock  for  the  same  purposes,  and  appointed  the  de- 
.  fendant  Inglis  executor,  instead  of  Thomas  Tuck. 

The  testator  died  19th  October,  1782,  leaving  his  wife  surviving  him,  "* 

who,  together  with  the  other  executors,  proved  the  will,  took  possession 
of  the  property,  and  paid  the  debts  of  the  testator,  and  invested  such  of 
his  property  as  Mary  did  not  take  under  the  will,  in  one  of  the  public 
funds,  and  Mary  received  the  interest  till  her  death,  which  happened 
about  the  15th  March,  1788. 

The  bill  was  filed  by  the  plainti£Psy  the  treasurers  of  the  several 
charities  to  whom  the  bequests  were  given,  against  tlie  executors,  and 
also  against  the  Vicar  of  Edmonton,  and  the  treasurer  of  the  Girls* 
School,  and  the  Churchwardens  of  that  parish,  praying  proper  accounts, 
and  particularly  of  what  was  due  on  account  of  the  legacies ;  and  that 
it  might  be  declared  bow,  and  in  what  manner,  and  out  of  what  part  of 
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1792.        ^^  afisets  of  the  testator  the  same  should  be  paid,  and  for  proper 

*_,\  u  ^      directions. 

Finch  The  defendants,  the  executors,  set  forth  an  account  of  the  tcatator's 

aRoirut        stock,  by  which  it  appeared,  that  he  had  various  sums  in  the  4  and  S  ofr 

rVlp^'l      ^^^''  ^9Ji\i  annuities ;  but  that  he  was  not  at  [*]  hb  death,  poasessed  of 

L   ^^  J      or  entitled  to  any  Bank  stock ;  diat  the  defendants  were  obliged  to  sell 

out  some  of  his  stock  to  pay  debts  and  legacies ;  and  that  there  was  stOl 

standing  in  his  name  2000/.  3  per  cents.  14,000/.  ^fer  cenU.  and  154& 

4  per  cent.  Bank  annuities,  which  they  were  willing  to  transfer ;  bvt 

apprehended  that  such  personal  estate  would  not  be  sufficient  to  pay  the 

amunty,  and  all  the  other  legacies. 

llie  other  defendants,  (the  Vicar,  Sfc.  of  EdrntmUm)  claimed  to  be 
entitled  to  the  legacy  of  1000^.  S  r>er  cent*  reduced  annoitiea,  gifcn  to 
the  Girls^  School,  and  submitted,  tnat  the  same,  was  a  tpec^Cj  and  net  a 
Keneral  legacy ;  and  also  claimed  other  sums  of  4000/.  Bank  stock,  aid 
500^ -Bank  stock,  given  to  them  on  certain  trusts  by  the  will ;  and  also 
•the  residue  of  testator's  personal  estate  under  the  wQl. 

The  cause  came  on  to  be  Iieard  27th  Naoembery  1789,  when  it  was 
ordered,  that  it  should  be  referred  to  the  Master,  to  take  an  account  of  the 
personal  estate  of  testator,  and  what  Bank  stock,  and  other  public  securi- 
ties the  testator  was  possessed  of  or  entitled  to  at  the  time  of  making  his 
will  and  his  codicil,  and  at  the  time  of  his  death ;  and  of  the  amount  of 
his  debts ;  and  that  his  personal  estate  should  be  applied  in  payment  of 
his  debts  and  funeral  expences  in  a  course  of  administration  and  payment 
of  his  legacies,  except  the  legacies  of  Bank  stock,  as  to  which  his  jLord- 
ship  reserved  the  consideration  of  further  directions  till  afler  the  Master 
should  have  made  his  report. 

The  Master  made  his  report  25th  November y  1791,  and  (among  other 
things)  stated  that  he  had  enquired  what  Bank  stock  and  other  publick 
securities  the  testator  was   possessed  of  at  the  three  periods  before 
pointed  out ;  and  he  found  that  the  testator  was  at  no  one  of  those 
,  periods  possessed  of  any  capital  Bank  stock,  but  was,  at  the  time  of 
making  the  will,  entitled  to  2250/.  Bank  3  per  cent,  reduced  annuities, 
1725/.  Bank  ^per  cent,  annuities,  which  then  stood  in  his  name  at  the 
Bank  ;  and  at  the  time  of  making  his  codicil,  and  of  his  death,  he  was 
entitled  to  2250/.  Bank  3  percent,  reduced  annuities,  1700/.  Bank  4/«r 
cent,  annuities,  100/.  and  350/.  Bank  Sper  cent,  consol.  annuities,  and  he 
found  that  the  executors  had  sold  out  certain  funds,  with  the  amount  of 
which  he  charged  them  ;  and  that  there  were  then  standing,  in  the  name 
t  ^424  ]      of  the  testator,  in  the  [*]  books  of  the  Bank  of  England  2000/.  Bank 
S^per  cent,  reduced  annuities,  1400/.  Bank  4  jo^rcen/.  annuities,  and  100/. 
and  250/.  Bank  3  per  cent,  consol.  annuities,  out  of  which  2QQ01.  Bank 
reduced  annuities  he  found  that  1000/.  like  annuities  were  specifically 
given  by  tlie  codicil  to  the  vicar,  S^c.  of  the  Girls'  school,  at  EdmontoUt 
'       and  he  found  that  the  debts,  funeral  expences,  and  pecuniary  legacies) 
had  been  paid  by  the  executors,  and  lie  found  that  the  testator  bad 
given,  by  his  will  and  codicil,  the  several  specific  legacies  in  Bank  stock 
particularly  mentioned  in  the  third  schedule  to  his  report,  (being  tbe 
legacies  of  Ba^jk,  stock  to  the  plaintiffs)  amounting  together  to  the  sun 
of  2500/.  but  he  had  not  computed  interest  on  these  last  mentioned 
legacies,  it  appearing  to  him  that  the  testator  had  not  any  Bank  stock  as 
before  slated. 

Mr.  Solicitor  General  and  Mr.  Finchy  for  the  plaintifis,  said  that,  i^ 
the  legacies  were  to  be  taken  as  Bank  stock,  there  would  not  be  nearly 
sufficient  to  pay  them  ;  in  that  case,  they  must  abate  in  proportion,  for 
it  must  be  considered  (the  testator  having  no  Bank  stock)  either  as  being 
a  sum  equal  to  the  purchase  of  so  much  Bank  stock,  or  a  direction  to 
the  executors  to  purchase  so  much  Bank  stock,  in  order  to  transfer  it  to 
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the  legatees ;  in  both  cases  the  fund  would  be  insufficient,  nearly  to  one 
half  the  amount ;  but  if  taken  in  three  per  cent,  the  fund  would  be  suf- 
ficient to  pay  all ;  then  it  would  amount  to  a  direction  that  the  interest 
of  the  stock  in  his  possession  should  be  paid  to  the  wife  for  life,  and 
then  transferred  to  the  legatees,  not  new  funds  purchased,  that  this 
would  be  agreeable  to  the  case  of  Fonnereau  v.  jPoi/ntz^  (ante^  vol.  i. 
p.  472.)  where  Lord  Chancellor^  thought  the  testatrix  could  not  mean  so 
much  a  year  long  annuities,  because  the  fund  would  not  pay  a  tenth 
part  of  the  legacies,  but  so  much  to  be  raised  by  the  sale  of  long 
annuities. 

Mr.  MH/brd  and  Mr.  Grimtoood  for  the  trustees  of  the  Girls'  school 
at  Edmoniouy  the  residuary  legatees. 

The  testator  uses  die  term  **  ptiblickjundst^  whereas  Bank  stock  is  not 
a  publick  fund,  but  only  the  stock  of  a  trading  company. 

Then  with  respect  to  the  residue,  he  says,  **  as  to  the  rest  and  residue 
of  the  Bank  stock  ;'*  these  words  are  material,  for  if  the  [*]  legacies  [  H25  ] 
before  given  are  to  be  paid  in  Bank  stock,  there  will  be  no  residue,  he 
has  clearly  intended  liis  estate  to  be  laid  out  in  some  of  the  public  funds, 
and  has  used  the  term  Bank  stock  to  express  stocks  transferrable  at  the 
Banky  he  intended  it  should  be  laid  out  in  3  per  cent,  annuities,  and  in<- 
tended  that  as  the  fund  for  payment  of  the  legacies,  not  the  capital  stock 
of  the  Bank  of  England. 

By  the  codicil,  he  revokes  some  of  the  legacies,  and  gives  different 
sums  in  the  like  stock.  He  could  not  mean  to  refer  to  Bank  stock.  The 
words  are  such  as,  at  least,  to  raise  an  ambiguity  which  will  introduce 
parol  evidence. 

Lord  Chancellor. — In  order  to  make  a  decree  to  pay  the  legacies  in 
S  per  cents.  I  must  introduce  evidence  in  order  to  show  the  state  of  his 
property,  for  if  it  was  sufficient  to  pay  the  whole  of  the  legacies,  they 
must  be  paid  in  Bank  stock ;  if  it  is  to  be  considered  as  a  latent 
ambiguity,  it  must  be  by  reference  to  the  state  of  his  funds  at  the  time 
of  making  the  will.  The  expence  of  making  that  enquiry  would  ex- 
haust the  fund ;  therefore  it  will  be  better  to  take  a  decree,  by  consent, 
that  the  legacies  shall  be  considered  as  legacies  of  3  per  cent,  and  divided 
according  to  the  sums  given. 

The  decree  was  therefore  taken  by  consent  of  the  other  parties,  and 
as  not  opposed  by  the  infant,  the  interest  of  whose  «hare  was  ordered  to 
be  paid  to  his  father,  there  being  a  direction  to  that  purpose  in  the  will. 


Edwards  against  Jenkins.  [vide  s.  c. 

2  Dick.  755.] 

(Reg.  Lib.  1791.  A.  fol.  58.  b.)  UncottCs  Inn 

Hatt,  19thJaiH 

^T^IS  was  an  injunction  bill  to  stay  proceedings  on  a  bond,  and  the  Injuncti<ni 
■■-    cause  at  law  was  at  issue ;  an  injunction  had  been  obtained  for  want  ^J?"*^^??-, 
of  an  answer,  and  on  coming  in  of  the  answer  and  motion  to  dissolve  the   on^rfa/wol 

tian,  without  affidavit,  afber  iiijunction  dissolved  on  the  original  bill.  (1} 

(1)  Thbk  report  was  copied  by  Mr.  Brown  from  the  note  of  Mr.  Simeon.    See  Mr- 

iHckins  the  Registrar's  statement,  in  bis  cotemporary  report  of  this  case,  of  the  coune 

of  the  Court,  2  Dick.  755.  flee,  et  videjxr  Lord  Hardtoicte  C.  in  Trovers  v.  Lord  Staf- 

Jord,  2  Ves.  19.  21.    Mu  v.  JBoscanm,  2  Ves.  &  Beam.  101.    James  v.  Downes,  ISVes. 

522.  %  and  per  Lord  Eldon  C.  with  rrference  to  the  jnincijMd  case,  ib.  523.  and  the  next 
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ii^uDctioii,  excqptkms  were  shewn  for  caiuie,  but  the  ezcepdont  were 
disallowed. 

The  bill  was  amended  bj  inserting  some  fresh  charges,  and  new* 
modelling  others,  and  the  defendants  having  obtained  time  to  answer, 
plaintiff  moved  speciall;^,  on  notice,  and  on  an  affidavit  [*]  swearing 
generally  as  to  the  eouity,  but  not  circumstantially  as  to  all  the  facto 
charged  in  the  amenaed  bill,  the  discovery  whereof  were  miUerial  to 
furnish  evidence  of  the  equity  insisted  upon. 

Mr.  Richards,  for  defendant,  objected  that  the  material  &ct  on  which 
the  eouity  was  grounded,  {viz.  whether  the  plaintiff  knew  that  a  torn  of 
100/.  had  been  paid  in  the  cause)  had  been  unequivocally  stated  in  the 
former  answer  so  as  to  destroy  the  equity  of  the  bill,  and  that  there  was 
no  new  equity  in  tlie  amended  bill,  though  he  admitted  there  were 
material  circumstances  charged  for  discovery. 

Mr.  Simeon,  for  the  plaintiff,  contended,  that  the  defendant  should 
not  be  heard  to  make  any  objection,  not  having  put  in  his  answer ;  that 
on  special  motion  the  injunction  might  be  granted  [on]  or  amended  [bill] 
for  want  of  an  answer,  even  when  the  injunction  had  been  dissolved  on 
the  merits  on  the  original  bill.  S  Atk.  694.,  Anon.  26  May,  1749.,  and 
Amb.  104.,  2Veseyl9.  Trovers  v.  Stafford,  and  that,  here,  the  injunc- 
tion had  not  ever  been  dissolved  on  the  merits,  but  on  exceptions  not 
holding,  tohich  toas  otoing  to  a  toant  of  charges  to  support  the  excepUoUf  and 
that  pmintiff  must  have  a  discovery  before  the  trial  at  law,  consequently 
an  injunction,  and,  for  that  purpose,  had  introduced  new  charses. 

Lord  Chancellor  mentioned  a  case  of  Walker  v.  Baxter^  twk  Marckf 
1746,  where  Lord  Hardtvicke  had  made  such  order  on  a  motion  of  course, 
but  thought  the  latter  cases  and  practice  overturned  that  case ;  that  if 
the  amendments  were  material  to  raise  an  equity,  and  were  new  alle^- 
tions,  it  would,  on  special  motion,  entitle  the  plaintiff  to  an  injunction 
until  answer,  or  further  order,  tvithout  any  affidavit  in  support  of  ^ 
amendment  or  equity  of  the  bill  (2) ;  the  Court  deciding,  on  special 
motion,  on  the  amended  bill,  what  it  does,  of  course,  on  the  original  bill ; 
and  ordered  an  injui\ction  accordingly.  (2) 


(2)  Lord  Eldon  C,  speaking  with  reference  to  this  case,  in  James  ▼.  Doumn,  18  Vcs. 
525.,  sajrs,  '*  but  I  apprehend  the  party  cannot  apply  until  default  by  the  defcDdaot; 
**  and  ihent  he  does  not  nove  for  the  injunction  on  the  amended  bill  by  reason  merefycf 
**  that  default;  but,  taking  that  as  one  ground,  he  moves  for  die  injunction,  vajfying  tkt 
"  truth  of  the  amended  bitl  by  ajffidavit"  &c.  And  again,  shortly  afterwards,  *'  Ihd 
*'  some  default,  the  plaintiff  cannot  be  entitled  to  the  injunction;  for  instance,  unlfw 
^  the  time  for  answering  has  expired  without  an  answer,  no  verification  of  the  bill  will 
"  do.  ff  Lord  Thurlow  meant  to  lay  down,  that,  although  there  was  no  drfault  by  t^ 
**  drfendantSf  the  mere  verification  of  the  amended  bill  was  sufficient,  with  all  d^fermee, 
**  I  do  not  agree  to  that." 


r  HOT  1  t*^  Parker  against  Appleton. 

UmeohCiJnn 

Hall,  lath,  (No  Entry.) 

SpUiJon. 

When  plaintiff  liJ^R*  ^Ucitor  General,  supported  by  Mr.  Scase,  moved  for  a  iieeaccd 

has  two  de-        !▼!.  regno,  on  the  following  case. 

fcUdfUMhttne      ^^^  plaintiff's  affidavit  stated  an  agreement  entered  into  in  178* 

b^idated,  the  bctweCtt 

other  matter  of  account,  a  writ  ofne  exeat  regno  shall  be  marked  for  the  former  demand  only.  (1) 

( 1 )  See  Sherman  v.  Sherman^  antea,  570.  and  the  Editor's  note  referring  to  Mr.  JBeames** 
Treat  on  iieJEg,   It  will  be  seen  there,  that,  although  a  demand  be  not  actuate  tijuiidati^ 
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between  him  and  the  defendant,  who  was  tlien  in  London^  on  behalf  of 
himself  and  Benjamin  EyrCy  and  also  of  Richard  Smith  then  residing  in 
America,  by  which  it  was  agreed,  that  they  should  be  concerned  together 
in  an  adventure  of  goods  sent  out  to  be  sold  at  Boston y  under  the  care 
of  defendants,  and  in  which  they  should  be  equally  interested  as  to  profit 
and  loss;  and  that  goods  to  the  amount  of  464>7/-  lis,  ^d,  were  shipped 
from  Great  Britain  to  Boston  accordingly,  and  recdved  there  by  the  de- 
fendant Appleton  : 

That  it  was  agreed  between  plaintiff  and  defendant  Appleton,  that  he 
should  (by  his  agent)  sell  the  goods,  and  invest  the  proceeds  in  the 
American  funds,  which  he  (defendant  Appleton)  did,  and  purchased 
34,000  dollars  in  the  publick  debt  of  the  American  States,  bearing  an 
interest  of  6  per  cent,  m  his  own  name,  or  the  name  of  bis  agent ;  and 
further  statea,  that  the  present  value  of  the  said  34,000  dollars  amounted, 
at  the  least,  to  9000/.  sterling. 

The  affidavit  also  stated  that  the  plaintiff  had  advanced  to  defendant 
Appleton,  the  sum  of  700/.  and  that  the  defendant  had  paid,  on  account 
thereof,  302/.  5s.  6d.  to  plaintiff's  use,  leaving  a  balance  due  to  plaintiff 
of  397/*  14^.  6d.  that  plaintiff's  whole  demand  on  defendant  therefore 
amounted  to  2647/.  lifS.  6d. 

It  also  stated,  that  plaintiff  had  acknowledgements  and  vouchers  for 
only  a  small  part  of  this  demand,  and  could  not  proceed  at  law  without 
a  aiscovery  from  defendant ;  and  that  plaintiff  had  been  informed,  and 
believed  that  defendant  intended  to  depart  the  kingdom,  and  go  abroad 
out  of  the  jurisdiction  of  this  country  to  avoid  discovery,  and  the  account, 
and  that  in  case  defendant  was  permitted  so  to  do,  plaintiff  would  be  in 
great  danger  of  losing  his  debt. 

[*]  The  plaintiff's  solicitor  swore,  by  his  affidavit,  to  a  conversation 
wiUi  Benjamin  Parker  the  confidential  friend  of  defendant,  wherein  the 
latter  said,  that  the  defendant  had  informed  him  that  he  had  taken  an 
opinion  on  the  subject  of  plaintiff's  demand,  and  understanding  that 
plaintiff  would  have  a  right  to  recover  against  him  in  a  court  of  equity, 
he,  the  defendant,  in  order  to  avoid  being  sued  in  any  court  here,  intended 
to  quit  the  kingdom,  and  go  and  reside  in  Boston,  in  America,  qftohich 
ioton  he  is  a  citizen,  by  which  means  he  understood  he  should  be  enabled 
to  avoid  payment  of  said  demand. 

There  was  also  a  further  affidavit,  that  Benjamin  Parker,  being  ap- 
plied to  to  make  an  affidavit  to  these  facts,  declined  so  to  do,  on  account 
of  the  intimacy  subsisting  between  him  and  the  defendant;  and  the 
deponent  (plaintiff^s  solicitor)  also  swore,  by  his  affidavit,  that  he  had 
been  informed  the  defendant  concealed  his  place  of  residence,  as  letters, 
SfC.  were  addressed  to  him  at  the  Salopian  Coffee  House,  within  the  verge 
of  the  Court,  to  which  coffee  house  he  usually  resorted. 

Lord  Chancellor,  at  first,  had  difficulties  about  granting  the  writ ;  but, 
upon  it  being  mentioned  the  second  day,  and  a  full  affidavit  stated  by 
Mr.  Solicitor  General,  he  ordered  the  writ  to  issue,  and  to  be  marked 
for  2000/.,  as  the  plaintiff's  share  of  the  monies  invested  in  the  American 
funds,  without  taking  notice  of  the  matter  of  account  subsisting  between 
tbenu 
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jet,  if  «  precise  haUtnee  can  be  sworn  to,  the  wrk  wiU  be  granted  and  marheH  in  that  sum. 
Tbe  priacipd  case,  bowerer,  wm  not  of  that  sort  as  to  the  part  unUquUktUd.  Lofd 
Eidon  C,  speaking  of  it,  in  Code  t.  RaviBf  6  Yes.  S84.,  mjs,  '<  Parktr  ▼.  Appieton^ 
^  seems  to  amount  to  no  more  than  that  they  were  partners  in  a  joint  adyenture ;  and  it 
'*  was  part  of  the  project,  that,  when  sold,  the  produce  should  be  invested  in  American 
**  stock.  Then  the  defendant  was  trustee  of  one  moiety  for  the  plaintiff,  and  the  writ 
**  was  marked  for  that." 


Cases  Argued  and  Determinkd 


[•]  HILARY  TERM, 
32  Geo.  3.  1792. 


Anderson  and  Others  against  Lewis* 

Lewis  against  Anderson  and  Others. 
(Reg.  Lib.  1791.  A.  fol.  196.  b.) 

Where  there  ^HESE  were  a  cause  and  cross-cause  relative  to  the  Ayr  Bank. 
■J«^"«  •"^  -■'  Mr.  Graham  moved,  on  the  part  of  the  defendant  m  the  original, 
^r*]A^dA  ^  and  plaintiff  in  the  cross  cause,  that  service  of  the  subpoena^  to  appear 
the  original  ^^d  answer  to  the  cross-bill  of  the  plaintiff  Lewist  on  the  clerk  in  Court 
ceuie  are  many,  for  the  plaintiffs  in  the  original  cause,  might  be  deemed  good  service  on 
several  of  wh«}m  the  defendants  in  the  cross-cause,  who  have  not  already  appeared, 
are  out  of  juris-  jjg  stated  as  the  reason  for  his  motion,  that  the  defendants  in  the  cross- 
Mtotefoimd^  cause  were  very  numerous  [216],  the  transaction  being  a  very  extensive 
and  some  peers  ^^^  >  ^^^  many  of  them  had  become  insolvent,  and  could  not  be  found 
of  the  realm,  to  be  personally  served ;  many  of  them  were  in  Scotland  out  of  the 
amotion  that  jurisdiction  of  this  Court,  and  several  of  them  were  peers  of  the  realm, 
so^  on  the  ^^  serve  whom  with  his  Lordship's  letters  and  copies  of  the  bill  in  the 
^odd'hTiEood  ordinary  course,  would  be  beyond  the  extent  of  any  man's  fortune :  to 
service  re-  obviate  the  objection  that  might  be  made,  that  it  would  be  imposing  a 

fused n);  but  hardship  upon  the  clerk  in  court,  he  observed  that  being  all  plainti£b  in 
plaintiffs  shall  the  original  bill,  they  must  have  employed  one  solicitor,  who  would  of 
not  [pass  pub-  course  employ  but  one  clerk  in  court,  who  must  know  the  place  of 
!l25«I!i'i?  -     abode  of  aft  of  them,  and  therefore  could  easily  give  them  notice  of  the 

ongmal  cause,    ^  .  *,,  '  -^  » 

tiU  they  have       """g  of  the  bill. 

answered  the  He  cited  1  Ch.  Ca.  67.  (Love  v.  Baker)  where  an  action  having  been 

cross-bill.  (2)  brought  by  defendants  at  Leghorn,  a  subpcena  left  with  a  party  here> 
£  *430  J  was  ordered  to  be  good  service  on  parties  abroad,  and  upon  want  of  an 
answer,  an  injunction  went :  the  defendants  moved  to  dissolve  the  in- 
junction :  Lord  Chancellor  Clarendon  advised  with  the  Judges,  and  on 
their  opinion,  dissolved  the  injunction  ;  but  this  was  against  the  opinion 
of  the  Bar ;  and  in  the  Pract.  Register,  342.,  it  is  laid  down  as  the  prac- 
tice, that  where  the  defendant  has  a  bill  pending  here,  or  a  suit  at  law 
against  the  complainant,  and  the  now  defendant  is  not  to  be  found  oc 
heard  of,  or  is  beyond  sea,  the  Court  will,  on  ntiotion,  order  service  on 
another  of  the  parties,  the  clerk  in  court,  or  the  attorney  at  law,  to  be 
good  service. 

Lord  Chancellor  said,  the  effect  of  the  motion  would  be,  to  compel  an 
appearance  of  the  party  by  a  clerk  in  court  whom  he  had  not  appointed: 
That  the  case  cited,  was  only  of  service  for  the  purpose  of  an  injunction 
bill ;  that,  in  that  case,  service  upon  the  attorney  at  law,  has  been  held 
good  service,  but  in  no  other ;  that  in  any  other,  making  a  man  appear, 
by  appointing  as  clerk  in  court  for  him,  was  what  was  never  done ;  and 
therefore  his  Lordship  refused  tlie  motion. 

(1)  See  Bond  v.  D.  Newcatlle,  antea,  386.  and  the  Editor's  notes;  e^iedaUj  the  re- 
ference to  Smith  ▼.  Bib,  Mine  Comp.y  1  Scha  &  Lefroj,  5238,  239. 

(2)  The  like  order  made  also  in  Gardiner  v*  Miuon,  postea,  4  yoL  478. 

Mr. 
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Mr.  Graham  then  moved,  that  the  passing  publication  in  the  original        1792. 
cause,  should  be  staid  until  a  fortnight  after  the  plaintiffs  should  nave     ^  * 

put  in  their  answers  to  the  cross-bill.  Akixskmk 

This  was  opposed  ;  but  Lord  Chancellor  said,  that  the  plaintiffs  in  the        againti 
original  cause,  who  were  defendants  in  the  cross-cause,  must  appear        L«wi8. 
gratis,  and  put  in  their  answers  in  the  second  cause,  before  [they  could 
pass  publication  (3)]  in  the  first  cause.  (4) 

(3)  Correction  in  Mr.  Broivn*s  copj,  and  Reg.  Lib. 

(4J   See  also  accordingly  Mason  v.  Gardiner,  jmsteOf  vol.  ir.  p.  478. 


t*]JoHN  Badrick,  John  Greening,  John  Dell,  [HSl  ] 

Joseph  Stevens,  and  John  Cooper,        -         -        PlaintiflSs. 

Charlotte    Stevens,    Elizabeth    Evans,     and 

Farmer  Bull,        -        -        -        -        -         •     Defendants. 

(No  Entry.) 

JO  YCE  TAPPING,  the  testatrix,  made  her  will,  dated  the  13th  May,  Tettatrix  gires 
ITS^,  which^  inter  alia,  contained  the  following  clause:  "  Also  I  le^«tobe 
*<  give  and  bequeath  unto  John  Badrickp  of  Burton,  in  the  county  of  Sli^    J,- 
**  Bucks,  labourer,    and  John   Greening,    of  Marsworth,   in  the  said  out  of  a  bond 
**  county  o£  Bucks,  yeoman,  who  formerly  lived  with  me  as  servants,  debt  due  to  her; 
**  the  sum  of  30/.  each,  to  be  severally  paid  to  them  within  three  months  the  obligor 
**  next  after  my  decease,  out  of  two  hundred  pounds  due  from  John  *ft«rwa«|«f  in 
**  Cooper  (thereby  meaning  the  plaintiff  John  Cooper)  to-me  on  bond.  ^^^^'^J^j' 
*•*  Also  I  give  and  bequeath  unto  John  Dell,  of  Leighton  Buzzard,  in  ^^  ^^  ^^ 
•*  the  county  of  Bedford,  butcher,  and  Joseph  Stephens,  of  Leighton  took  up  the 
*^  Buzzard  aforesaid,  glover,  the  sum  of  Jifiy  pounds  each,  to  he  severally  bond;  the 
*5  paid  to  them  within  three  months  next  after  my  deceale,  out  of  the  legacies  are 
**  said  sum  of  txvo  hundred  pounds  due  to  me  from  said  John  Cooper.  2^^^^  (d 
**  Also  I  give  and  bequeath  unto  the  said  John  Cooper,  the  sum  ofjorty  ^  ' 

*•  pounds,  being  the  remainder  of  the  said  sum  of  two  hundred  pounds 
*^  due  from  him  to  me  as  aforesaid."  The  testatrix,  after  bequeathing 
several  other  pecuniary  legacies  to  be  paid  out  of  her  personal  estate, 
within  the  same  period  of  diree  months  next  after  her  decease,  gave 
and  bequeathed  all  the  rest  and  residue  of  her  money,  chattels,  rights, 
credits,  and  personal  estate  whatsoever  and  wheresoever,  from  and  after 
payment  of  her  debts,  legacies,  and  funeral  expences,  unto  her  half- 
sister,  C/iarlotte  Stevens,  and  her  daughter  Elizabeth  Evans,  to  be 
equally  divided  between  them,  share  and  share  alike;  and  she  ap- 
pointed the  defendants  executrixes  and  executor  of  her  will,  who 
proved  the  same,  and  possessed  assets. 

(1)  See  the  judgment  from  Sir  J.  Simeon's  MS.  note,  poUea,  (next  page)  and  S.  P. 
Stanley  v.  Potter,  2  Cox,  Ca.  Ch.  180.  See  the  case  of  jlshlmmer  v.  M^Guire,  antea, 
-fi  vol.  108.  wiih  the  EtU'or^i  notes.  Although  Uie  Lord  Chancellor* %  reasons,  in  the  prin- 
cipal  case,  are  not  stated  in  Mr,  Brown'j  rejiort,  this  case  was  dearly  one  of  a  specific 
legacy  upon  the  face  of  the  will,  for  the  reasons  (irUer  alia)  assigned  by  Mr.  Boj^er, 
1  vol.  Tr.  on  Legacies,  17:  viz*  that  the  Court  was  satisfied  that  the  testator  by  giving 
aliquot  sums  out  of  a  particular  debt,  which  constituted  in  the  whole  the  recise  amount  of 
that  debt,  meant  tb  give  that  debt  and  nothing  else.  The  Editor  has,  rather  fortunately, 
been  favoured  with  Sir  J.  Simeon*s  MS.  note  of  Lord  Thurlow*B  judgment  in  the  prin- 
dpal  case,  which  was  certainly  a  desideratum  f  snd  it  is  inserted  at  the  end  of  the  case. 

About 


Badrick 

ttgainst 

[♦432] 


Cases  Aroued  and  Determined 

About  the  lOtb  of  Au^ust^  1786,  in  the  h'fe-time  of  the  testatriXi 
John  Cooper  paid  the  dSt  with  interest,  and  took  up  his  bond ;  but 
whether  voluntarily,  or  upon  demand,  did  not  appear,  [See,  however, 
1  Roper  on  Legacies,  30,  SI.] 

[*]  The  question  was,  whether  the  pajrment  adeemed  these  legacies. 

Mr.  Cooke^  for  the  plaintiff,  argued,  that  this  is  neither  a  bequest  of 
the  debt,  nor  part  of  the  debt,  but  is  demonstrative  within  the  notion 
of  the  civilians ;  that  is  a  legacy,  in  its  nature  a  general  leeacy,  but 
where  a  particular  fund  is  pointed  out  to  satisfy  it,  as  in  PwaSett^s  case, 
where  there  was  a  bequest  of  500/.,  which  my  sister  now  has  in  her 
hands,  of  mine,  the  legacy  was  held  due,  although  the  debt  was  paid 
testatrix  ten  years  before  her  death.  So  Theobald  v.  IVunn^  and  SqM 
V.  Chichel^t  cited  in  Paxvlett's  case,  Sir  Thomas  Raymond,  335*  Again, 
in  Ford  v.  Flemin^^  2  P.  W.  4t69,  A,  gave  her  grand-daughter  40/.  oitf 
of  a  debt  due  to  the  testatrix  from  «/.  S.  for  rent,  she  allowing  her  part 
of.  the  charge  of  recovering  the  same.  Lord  Chancellor  King  held  that 
the  testatrix,  receiving  in  the  debt  herself,  tliough  upon  her  suing  for 
it,  was  no  ademption  of  the  legacy.  This  decision  must  have  pro- 
ceeded upon  the  ground  of  its  being  a  general  legacy,  notwithstandii^ 
a  fund  was  mentioned  out  of  which  it  was  to  be  paid ;  for,  if  it  had 
been  a  specific  legacy,  it  is  clear,  from  all  the  cases,  that  the  testatrix 
having  called  in  the  debt,  it  would  have  been  adeemed*  Attorney  Ge- 
neral V.  Parkyn^  Amb.  5GSy  and  Cartwright  v.  Cartwright^  (cited  ante^ 
v. ii*  p.  114.)  (2)  are  in  favour  of  the  plaifitiff's  claim;  and  Saviiev* 
Blackety  1  P.  W.  777,  is  expressly  in  point.  There  Sir  Edward  Blacidf 
by  his  will,  gave  to  his  two  daughters  2000/*  a-piece,  to  be  paid  in  the 
manner  therein  mentioned ;  that  is,  500/.,  part  thereof,  he  directed  to  be 
charged  upon,  and  raised  out  of  premises  comprised  in  his  marriage- 
settlement  ;  and  on  which  lands,  he  declared  by  his  said  will,  he  had 
power  to  charge  1000/.  Sir  Edward  Blacket  had  joined  with  his  son  in 
the  recovery  of  these  premises,  and  had  thereby  (according  to  the 
opinion  of  the  Court,  on  a  question  raised  in  the  cause)  extinguished 
his  power  to  charge.  And  Lord  Macdesfieidy  upon  the  hearing,  for 
further  directions,  notwithstanding  these  sums  had  been  charged  on  a 
fund  which  failed,  decreed  them  to  be  paid  out  of  the  father's  personal 
estate,  which  is  the  same  as  if  he  had  declared  the  two  sums  of  SfitiL 
to  be  general  legacies.  These  authorities,  Mr*  Cooke  insisted,  were 
sufficient  to  prove  the  plaintiflTs  claim  well  founded. 

But  the  Court  (2)  dismissed  the  bill  without  costs* 

(2)  There  is  a  full  report  of  Uiis  case  in  Dr.  Woodde9orC%  3dToL  System.  Yietr  of  tke 
Law,  App.  viiL 

*<  But  Lord  Thufiow  C.  stopped  Mr.  Cooke,  and  said  be  agreed  to  the  deoaon  is 
"  Blacket* %  case ;  the  power,  there t  being  but  subservient  to  ihe  raising  of  the  legae^f 
*'  whidi  was  a  general  legacy  diarged  upon  a  special  fund. 

«  But  that  the  common  and  known  distinction  was  between  a  Ugahim  debiii  td  a*- 
t<  minu,  which  is  specificy  and  a  general  pecuniary  legacy  charged  upon  a  particabr 
**  fund,  which  is  but  making  a  more  anxious  provision  for  payment,  and  does  not  slttf 
"  the  nature  of  the  legacy.  But  that  nothing  could  be  more  specific  than  eiving  ptft</ 
<*  a  debt,  and  no  difference  between  that  and  giving  part  of  the  produce  of  a  jewel  or  s 
**  horse,  in  all  which  cases,  though  it  had  preference  in  case  of  abatement,  it  mii4 
**  take  its  chance  of  being  lost  by  destruction  of  the  thing  out  of  which  it  was  to  wn^ 
'*  And  that  discharge  of  Sie  debt  is  not  strictly  an  ademption  in  such  caae^  which  ^^i^P^ 
**  upon  the  intention  to  adeem,  but  is  an  eatinguukmenit  of  the  legacy  by  annihibtioB  « 
<«  the  subject  liable : 

«  And  therefore  diwniwud  the  bill.*' 

From  Sir  J.SmmnCt  MS& 


It 
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1792. 
[*]  Franklin  against  Frith  and  Others*  [  «43s  ] 

(Reg.  Lib.  1791.  A.  fol.  139.) 

npHE  testator  died  in  1781,  havine  appointed  defendants  his  exe-  Executor  keep- 
•■•    cutors,  and  having,  by  his  will,  erected  payment  of  debts  out  of  "»g  money  of 
the  funds  in  their  hands  at  interest.    In  1782  a  demand  was  made  upon  Jf**^****,"  V",  *^ 
them  by  John  Franklin  of  420/.     This  demand  being  withstood  by  the  ^^^  **" 
executors,  it  was  agreed  to  refer  the  matters  in  dispute  to  Mr.  Hill,  costs,  (i) 
and  arbitration  bonds  were  entered  into,  but  he  not  being  able  to  form  Lord  Chan- 
a  judgment  upon  them,  the  action  which  had  been  brought  was  tried,  c*^^^  »idt  i^ 
and  the  plaintiff,  in  1786,  obtained  a  verdict  for  290/.    In  the  follow-  ^^l«ditoutin 
ing  term  the  executors  moved  for,  and  obtained  a  new  trial,  but  neither  ^  cS^ 
party  proceeded  upon  the  order.     In  1781,  a  suit  had  been  instituted  would  affirm 
m  the  Court  of  Chancery y  charging  that  500/.,  part  of  the  fund,  was  his  act  (S) 
trust  money  belonging  to  the  plaintifis  in  such  suit.     The  executors  put 
in  their  answer  immeoiatcly,  and  a  decree  was  made  in  1783,  referrmg 
the  matters  of  the  suit  to  arbitration.    In  1786  that  bill  was  dismissed. 
In  1787  costs  were  taxed,  and  paid  in  1788.     In  January^  1788,  the 
present  bill  was  filed  by  legatees,  and  the  executors  put  in  their  answer 
immediately,  stating  that  they  had  always  been  ready  to  pay  the  le- 
gacies, if  they  could  have  done  the  same  without  risque,  the  plaintiff  in 
the  action,  and  the  plaintiffs  in  the  bill,  threatening  to  revive  their  de- 
mands ;  and  that  the  defendant  Burnham  had  offered  to  pay  the  legatees 
their  legacies,  if  a  Mr.  Smith,  who  accompanied  them  to  demand  pay- 
ment, would  indemnify  them. 

The  cause  coming  on,  it  was  referred  to  the  Master  to  enquire  what 
balances  had  been  in  the  hands  of  the  executors,  and  upon  what  pre- 
fences  the  same  had  been  retained.  The  Master  reported  the  above, 
and  that  the  defendant  Burnham  had  always  kept  at  his  bankers  suffi- 
cient to  repay  the  balance  in  his  hands,  which  was  about  400/. 

Mr.  Solicitor  General  and  Mr.  Fonblanque,  for  the  executors,  aban- 
doned the  point  of  interest,  but  contended,  with  respect  to  costs,  that 
the  executors  ought  not  to  be  subjected  to  them,  and  for  this  purpose 
cited  Newton  v.  Bennet,  (aniCt  vol.  i.  p.  359.)  where  the  Court  would  not 


upon  a  bill  to  call  a  trustee  to  an  account,  if  he,  by  answer,  submit 
readily  to  it,  though,  on  the  answer,  he  be  found  in  debt,  yet  he  shall 
pay  interest  for  the  balance  only,  from  the  time  of  the  account  liqui- 
dated, and  no  costs. 

Lord  Chancellor  said,  he  never  could  permit  an  executor  to  keep' 
400/.  of  his  testator's  money  dead  in  his  hands,  and  that  the  keeping 
an  equal  sum  at  his  banker's  was  no  proof  that  he  did  not  make  interest  ' 

(1)  See  also  Naeton  ▼.  Bennett  Parkins  t.  Bayntun,  and  Treves  ▼.  Townskend^  antea, 
1  Yol.  559,  375.  &  584. ;  likewise  IMilehales  v.  Gascoyne,  antea,  75.  with  the  EdUor*s 
fwUson  each  of  th^  cases,     Tebbs  ▼.  Carpenter^  1  Madd.  Rep.  290.  &c. 

(8)  The  Court  will  affirm  what  it  would  order  to  be  done ;  and  as  "  the  Jund  of  the 
*'  5  per  cents,  is  the  fund  of  the  Court ,'*  the  Court  not  only  protects  an  executor  in  an 
inveatment  therein  ofthe  outstanding  property,  but  holds  it  to  be  his  duty  so  to  invest  it, 
and  even  to  tranter  a  testator's  general  stock  in  other  funds  into  that.  Vide  Howe  t. 
£.  Dartmouth,  7  Ves.  137.  et  ssq,  150,  &c  That  rule,  however,  seems  not  to  apply 
(or  at  least  not  witjb  propriety)  to  cases  where  the  parties  beneficially  interested  all  rende 
abroad,  and  the  funds  are  them  invested.  HoUand  v.  Hughes,  16  Ves.  111.  It  is  not 
an  executor's  duty  to  call  in  money  dot  OA  »•  mortgage  widioot  daunr  of  rimrw 
7  V«t.  15a 


Faakkuk 
against 
Faith. 


Cases  Arousi>  and  D£T£rminid 

of  it :  with  respect  to  costs,  it  must  depend  on  the  conduct  of  die  exe- 
cutors, if  kept  to  answer  the  exigencies  of  the  testator's  affisurs,  it  would 
be  an  excuse  for  not  paying  it  over ;  but  out-standing  demands,  even  on 
probable  grounds,  are  no  reason  why  the  executors  should  not  lay  their 
testator's  money  out.  If  they  had  laid  it  out  in  3  per  cerUs.f  the  Court 
would  have  affirmed  their  act ;  but,  from  the  time  the  cause  was  at  an 
end,  there  was  no  excuse,  there  was  no  pretence  that  that  action  had 
any  ground  at  all,  it  might  therefore  have  been  non-prossed ;  and  as  to 
the  other  suit,  that  was  dismissed  in  1787,  so  that,  when  this  bill  was 
brought,  they  had  kept  the  money  in  their  hands,  without  a  cause,  full 
four  years ;  therefore  they  must  pay  the  interest  and  costs. 

The  Solicitor  General  mentioned,  that,  in  a  case  Ex  parte  Champion^ 
Lord  Kenyan  held,  that  an  executor  laying  out  his  testator's  money  in 
3  per  cents,  was  not  liable  to  the  fall  of  stocks*  Lord  Chancellor  seemed 
to  think  there  had  been  many  such  decisions,  but  Mr.  Solicitor  General 
observed,  that  a  case  before  Lord  Northington,  mentioned  by  Lord 
Kenyony  in  Ex  parte  Champion^  was  the  only  one  that  was  even  now  - 
known  to  the  profession.  (3) 

(3)  See  one  in  1774,  before  Lord  Bathurst,  Hancotn  v.  JUm,  2  Dick,  498.  etfiir 
Peate  ▼.  Crarie,  ibid*  499.  note,  (before  Lord  Thurlow) 


Hughes  against  Hughes.    [Jan.  31.3 


'Where  tbe 
period  of  di- 
vision is  marked 
out  by  the 
testator,  only 
children  in  esf0 
at  that  period 
can  take;  hut 
where  the g^is 
gptief<al(tUmt 
cdiildren  shall 
take.  (1) 

[  ♦435  ] 


(Reg.  Lib.  1791.  A.  fol.  215.) 

IN  the  report  of  this  case,  {ante^  p.  352.)  it  is  by  mistake  represented 
as  finally  determined  ;  but  it  since  appears  Lord  Chancellor^  at  that 
time,  only  threw  out  his  general  sentiments  [*]  upon  it.  The  cause 
stood  for  judgment  on  the  31st  January y  when  Lord  Chancellor  ex- 
pressed himself  to  the  following  purport :  — 

Lord  Chancellor,  —  When  a  testator  gives  all  his  property  to  be 
divided  among  his  children,  when  they  shall  attain  21 ,  m  so  general  a 
manner,  the  principle  of  the  cases  seems  to  have  been,  that  such  a 
general  devise  shall  embrace  all  the  children,  and  the  distribution  must 
be  accordingly  made  among  all :  but  where  the  Court  has  ascertained 
the  time  as  perfectly  marked  out  by  the  intention  of  the  testator,  it  k 
considered  as  the  period  of  vesting  the  property  in  possession,  and  con- 
sequently when  it  comes  to  be  distributed,  it  must  be  among  those  only 
who  are  in  esse  at  that  time.  Here,  however,  a  fortune  is  given  generally- 
to  all  the  children^  and  there  seems  to  be  no  expression,  whidi,  either 
naturally  or  impliedly,  can  exclude  any  of  the  children  from  their  distri- 
butory  share  :  this  being  a  general  gifi>  not  narrowed  or  controlled  by- 

(1)  This  is  the  true  rule,  with  its  proper  limitations.  See  the  Editor's  notes  to  tias 
case,  anteth  352,  andto.^m^mof  ▼.  Partington^  anteot  401.  See  in  particular  Attonujf 
General  ^  Critfrin.  Congreve  v.  Congreve,  and  GUmore  ▼.  Seoemt  anient  1  toL  386.  59^ 
&  582.  MaddUon  v.  Andrew,  1  Yes.  90.  and  R.  L.  1747.  B.  foL  119.  and  B^ar^, 
Bradford^  before  Lord  Hardwiclce  C. 

Lord  Iiedesdale*s  M&  note  is  as  follows  :  "  Per  Lord  Hardwicke  C.  Where  per- 
**  sonal  estate  b  giv^n  to  A»  and  his  children  after  the  death  of  B*  the  after-bom  cfaildrea 
**  of  A.  shall  take ;  for  it  is  a  future  derise  in  the  nature  of  it.  Again,  if  a  pertonai  de» 
'*  vise  was  made  to  A.  and  his  child,  who,  at  the  time  of  the  will,  had  none,  those  aftir- 
**  bom,  in  life  of  testator,  shall  take ;  for  it  will  be  presumed  the  testator  knew  his  de>- 
^  visee  had  jio*children  when  he  made  hb  will.** 

anjT 
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any  words  the  testator  has  used>  consequently,  the  youngest  child  must         1792. 
take  at  21,  with  the  rest.  (2)  v  —     '  ^ 

Hughes 
(9)  <'  And  as  to  the  clear  residue,  &c  his  Lordship  doth  declare,  that  the  same  will  againti 

"  be  divisible  between  all  the  grandchildren  of  the  testator  that  were  living  at  the  time         Huohks. 
**  of  his  decease,  and  that  have  been  bom  since,  and  that  shall  be  bom  untU  the  youngest 
**  of  such  children  shall  attain  the  age  of  ttoenty-one  years."     R.  L.  et  vide  Lord  EU 
don  C.'s  variation  of  this  decree  on  a  re»hcaring,  (14  Ves.  246.  &c.)  stated  antea,  352—* 
355,  note. 


LiNGARD  and  Others  against  Wegg  and  Others. 

(No  Entry.) 

Ti/f  R.  GRAHAM  moved,  that  an  order  of  the  6th  August,  1791,  that   [A  plaintiT 
^^^  the  plaintiff's  bill  should  stand  dismissed,  with  costs,  might  be  set  ^^^^8  become 
aside,  on  the  following  circumstances :  bankrupt,  and 

Lingardy  with   Hesler,  brought  the  original  bill  for  an  account  of  not  haiSff^w 
monies  in  the  hands  of  Wegg  the  defendant :  afterwards  a  negociation  consent^ 
was  entered  into  by  the  parties  for  adjusting  the  matters  in  question,  the  crediton  to 
which  being  unsuccessful,  an  attachment  was   issued  for  want  of  an  P»^o<»ed  in  the 
answer,  on  the  11th  November ,  which  being  served,  the  defendant  put  ^**S  d!L 
in  an  answer.     Afler  this,  it  became  necessary  to  file  an  amended  bill,      fendanto  ob- 

On  the  17th  May,  1791,  a  commission  of  bankruptcy  issued  against  tained  an  order 
the  plaintiff  Lingardy  and  the  assignees  not  being  able  to  set  the  consent  of  to  dismiss  the 
the  creditors  to  proceed  in  the  cause  till  November,  the  plaintiffs  were  then  ^^  ^^  want  of 
Jirst  informed,  that  during  the  sittings  after  Trinity  term,  the  bill  had  ti?*^°%. 
been  dismissed  with  [*]  costs,  and  the  plaintiff's  solicitor  swore  that  this  chwrwed  undv 
had  been  moved  without  notice.  the  circum- 

Lord  Chancellor  thought,  that  the  bankruptcy  amounted  to  an  abate-  stances  upon 

ment  of  the  suit,  but  on  the  circumstances  of  the  case,  set  aside  the  *^®  **""■  ^ 

order  of  dismission,  on  the  plaintiffs'  undertaking  to  file  a  bill  of  revivor  £?  *"^*?Jr*^ 
in  a  week  mmgabUiof 

m  a  weeK.  revivor  withik 

a  week.] 
[Whether  bankruptcy  is  an  absolute  abatement  of  the  suit,  gutere,  (1)1 

[•436] 
(1)  It  appears  that  there  is  not  only  a  contradiction  between  the  practice  of  the  two 

oourts  of  equity  on  this  subject,  but  that  the  doctrine  of  the  Court  of  Chancery  in  par- 
ticular has  much  fluctuated,  and  is  even  yet  unsettled.  Lord  Thurlow  seems,  from  the 
above  report,  to  think  the  bankruptcy  an  actual  abatement,  and,  of  course,  that  a  bill  of 
revivor  was  requisite ;  but  it  appears  that,  in  French  ▼.  Barton,  1 8  Ves.  425.  note,  his 
Lordship  had  previously  thought  it  merely  matter  for  a  supplemental  bill.  The  whole 
sabjeM  is  so  weJl  laid  before  the  profession  by  Mk  Beames,  in  bis  Elem.  Pleas,  from 
p.  286.  to  292.  that  it  would  be  superfluous  to  enter  into  the  discussion  in  this  places 
fiuther  than  to  obsenre,  that  Lord  Redesdale  is  there  thought  to  consider  bankruptcy 
as  no  abatement,  although  a  suit  must  evidently  be  tu  drfective  as  if  it  were  abated ;  and 
the  doctrine,  eren  thus  treated,  is  surrounded  with  much  embarrassment.  See  Beam. 
£L  PL  291.  It  may  be  sufficient  for  the  Editor  to  add,  that  the  practice,  as  now  under^ 
stood,  seems  to  coincide  with  the  view  last  mentioned  as  taken  by  hord  Redesdale,  and  to 
refer  to  the  recent  case  of  Randall  t.  Mumfbrd,  18  Ves.  424.  which  gives  a  fbll  view  of 
the  sulject,  although  it  did  not  decide  the  point 
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Ex  parte  Champion,  in  the  Matter  of  Mills  and  Swanstoit, 

Bankrupts. 

There  beiiig  m  A    PETITION  by  the  executor  oi  John  Platt^  wholesale  linen  draper, 

■urpluiora  -^*.  deceased,  who  carried  on  business  in  partnership  with  John  Pkdt 

^Ute  ^temt  ^®  y<>""ff?r»  ^d  with  JbAn  Turner  deceased,  in  behalf  of  himself  and 

allowed  to  Other  creditors  of  the  like  description,  of  Mills  and  Swanston,  bankrupts, 
crediton,  And  the  prayer  of  the  petition  was,  that  Lord  Chancellor  would  oraer 

where,  by  the  the  Commissioners  named  in  the  commission,  to  compute  interest  from 

courteofaehtal  the  date  of  the  commission  upon  the  debt  proved  by  the  petitioner's 

^^w^^amd  *®®^*^°'  under  the  same,  and  upon  debts  of  other  creditors  under  the 

tM^accounu,  ^^^  circumstances,  at  such  rates  of  interest  as  were  originally  allowed 

interttt  wat     '  by  the  bankrupts  in  their  accounts  with  their  several  creditors  ;  and  that 

aliowed  after  the  assignees  might  be  directed  to  pay  the  same  to  the  plaintiff  and  other 

a  certain  creditors. 

?J^^j^\^  For  this  purpose,  the  petition  stated,  that  it  had  been,  for  many  yearsi 

mede  up  and  established  as  a  custom  in  the  city  of  London^  that  in  cases  where 

ddiTeted  from  merchants  purchase  goods  at  credit  to  send  abroad,  and  do  not  pay  for 

time  to  time  the  same  when  they  become  due,  to  allow  the  tradesman  of  whom  they 

"pop ^'^^j,  purchased,  interest,  at  the  rate  of  5/.  per  cent,  per  annum,  for  extra 


^ZaAmii^em  ^'^^^  ^®  ^®  ^""^  ^^  payment ;  and  at  some  given  period  of  the  year, 
Sraoontnctlbr  ^^  parties  so  dealing,  settle  a  balance,  in  which  is  included  interest  for 
tbepurpoee.  the  extra  credit,  and  the  balance  so  settled,  is  carried  to  the  next 
No  allegatioii      account : 

or  proof  of  ci^  That  it  is  also  a  custom  for  merchants  who  purchase  goods,  and  sell 
*?^J2u*TJSr!^  the  same  abroad  upon  credit,  to  make  up  and  adjust  [*]  their  accounts 
%er  ooiildliave  Annually  with  their  foreign  correspondents,  to  charge  them  with  interest 
bad  that  eflfbct,  at  different  rates,  from  5  to  6  and  7  per  cent,  for  extra  credit  upon  goods 
DOT  aoy  thing  sold,  as  well  as  for  interest  of  money  advanced,  and  to  carry  on  the 
*;j*  ^  t?"*^    balances  so  formed  from  year  to  year : 

nttmct  '^^  petition  then  stated,  that  the  accounts  were  made  up  at  the  ends 

between  the       ^^  several  years,  and  settled  in  such  manner  between  the  petitioner's 

parties.]  testator  and  his  partners,  and  the  bankrupts;   and  that  such  yearly 

[*4d7  3       accounts  were  checked,  examined,  and  a^eed  to  by  the  bankrupts; 

and  one  instance  in  which  the  bankrupts  paid  to  the  petitioner's  testator 

and  his  partners,  a  sum  of  1297/*  ISs.  which  included  interest  so  settled, 

and  that  subsequent  accounts  were  settled  in  the  same  manner,  down  to 

the  determination  of  the  partnership  between  the  petitioner's  testator, 

and  his  partners,  when  there  was  a  balance  of  2225/.  7s,  lid.  due  ta 

them  from  the  bankrupts.     The  petition  then  stated  the  commissioo 

issued  29th  January ^  1781,  and  that  petitioner's  testator  proved  the  said 

debt  imder  the  commission,  and  received  dividends  on  tne  same  to  the 

amount  of  20«.  in  the  pound : 

That  after  payment  of  the  same,  there  remains  a  very  large  surplus  ia 
the  hands  of  the  surviving  assignees,  arising  from  the  bankrupt's  efiectt, 
to  the  amount  of  50,00(M.  which  surplus  the  petition  stated,  to  hare  in  s 

(1)  See  other  orders  in  the  same  bankruptcy  upon  the  like  principle^  £x  parte  Morrih 
antea,  79^  Ex  parte  Hankey,  jHuieot  504.,  which  was  affirmed  by  Lord  Lau^tborQu^  C, 
2  Ves.  jun.  295.  tub  nomine.  Ex  parte  Mills.  As  to  the  doctrine  of  imi^ied  coiMnKti 
for  the  allowance  of  interest,  see  Morgan  v.  Mather,  2  Ves.  jun.  \5,  &c.,  and  2  Chrirti 
B.  L.  281.,  and  the  above  dted  cases.  It  must  be  observed,  that  such  advantage  is  coa* 
fined  strictly  within  the  circumstance  of  a  contract,  either  expressly  or  dearly  implied,  a^ 
evidenced  in  point  off  act.  For  defect  of  this,  Lord  Eldon  C  held  decidedly,  in  Ex  parte 
Koch,  1  Ves.  &  Beames,  342.,  that  no  interest  was  payable  under  a  bankruptcy,  npfl^ 
an  undertaking  to  jtey  money  at  a  day  certain,  or  on  demand,  although  tbere  was  a  sur- 
plus.   Sec  his  LonUijp's  rtaaoniog  tbcrc# 

great 
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ffreat  measure  arisen  from  the  circumstance  of  the  interest  upon  the         1792. 
debts  due  from  the  bankrupts,  to  such  of  the  creditors  whose  debts  bore      Vniwy  w^ 
interest,  ceasing  from  the  issuing  of  the  commission,  and  the  interest        Ex  parte 
upon  debts  due  to  the  bankrupt's  estate  from  their  correspondents,  and      Champiojc. 
particularly  those  in  the  H^est  Indies 9  continuing  to  run  at  a  very  high 
rate  of  interest  to  the  time  of  payment : 

That  on  the  20th  April,  1790,  a  petition  was  presented  by  Eleanor 
Morris,  and  other  creditors  of  the  bankrupt  whose  debts  bore  interest, 
praying  that  interest  might  be  paid  to  them  from  the  date  of  the  com- 
mission ;  upon  which  it  had  been  referred  to  the  commissioners  to  com- 
pute interest  on  those  debts,  and  that  the  assignees  should  pay  the 
same ;  and  that  the  commissioners  had  held  meetmgs  to  carry  the  same 
into  execution ;  at  one  of  which  meetings,  the  petitioner's  solicitor  had 
attended,  and  requested,  that  the  commissioners  would  compute  interest 
on  the  debts  due  to  petitioner's  testator,  and  a  calculation  of  the  interest 
[*]  due  to  the  amount  of  616/.  0*.  Id.  was  produced  to  the  com-  [  •438  ] 
missioners,  but  they  refused  to  admit  the  claim,  alleging  that  they 
thought,  under  the  order,  they  were  at  liberty  to  allow  interest  only  on 
such  debts  as  bore  interest  on  the  face  of  the  securities  held  by  the 
bankrupt's  creditors,  not  on  debts  like  that  of  the  petitioner's  testator 
and  his  partners. 

The  present  petition  was  therefore  presented,  praying  as  before  stated, 
and  alleging,  that  the  said  debts,  after  the  repeated  yearly  settlements 
between  the  creditors  and  the  bankrupt,  is  a  debt  carrying  interest  011 
the  face  of  it,  and,  that  under  the  circumstances,  it  is  a  legal  as  well  as 
equitable  debt. 

The  custom  of  merchants,  as  stated,  and  also  the  fact  as  to  the  yearly 
settlements  of  accounts,  were  verified  by  affidavit. 

Mr.  Solicitor  General  and  Mr.  Mitford  against  the  petition. 
The  order  already  obtained  is  the  same  as  was  made  by  Lord  Hard* 
xvicke  in  the  case  of  Sir  Stephen  Evnnce(2)f  (Bromlet/  v.  Goodere, 
1  Atk.  75.  (2)  Lord  Hardivicke  there  laid  it  down,  that  where  interest  is 
given  by  way  of  damages,  it  cannot  be  computed  in  bankruptcy ;  he 
therefore  confined  his  order  to  bonds  and  notes  carrying  interest  (3), 
and  the  relief  given  was,  that  the  bonds  should  carry  interest,  but  not  to 
exceed  the  penalties,  but  that  notes  carrying  interest  should  have 
interest  computed  on  them  to  the  full  amount  that  was  due,  but  he  did 
not  give  any  interest  on  notes  payable  on  demand,  though  they  would 
carry  interest  at  law  in  the  form  of  damages.  The  same  doctrine  is  laid 
down  in  the  case  Ex  parte  Afarlar,  1  Atk.  1.50.  In  Ex  parte  Rooke, 
1  Atk.  244.  the  bankrupt  was  bound,  by  his  own  offer,  to  pay  what  the 
Master  should  report  to  be  due.  There  is  nothing  here  to  bring  this 
debt  within  the  order.  Tlie  petition  states  the  circumstances  of  the 
trading  and  making  up  the  accounts.  If  they  had  been  entitled,  by  the 
form  of  the  contract,  to  interest,  they  would  have  made  the  demand  of 
It  when  they  first  came  to  demand  a  dividend  under  the  bankruptcy,  but 
they  did  not  pretend  to  do  that,  they  proved  their  debt  as  a  simple 
contract  debt,  witliout  any  charge  for  interest. 

They  now  put  it  upon  a  custom  in  this  particular  trade,  but  they  are 
not,  in  any  view,  entitled  to  interest. 

[*]  It  IS  no  objection  that  this  demand  is  new,  but  if  it  is  not  reason-       [  H39  ] 
able,  that  is  material. 

If  they  had  brought  an  action  and  succeeded,  the  question  would  be, 
whether  they  were  entitled  to  interest.     If  they  had  been  held  to  be  so, 

(2)  The  terms  of  the  order  made  in  this  matter  serve  now  as  a  precedent,  and  are  in- 
vanably  followed.  See  ;>er  Lord  Eldon  C,  in  Ex  parte  A'ocfiy  (cited  in  note  (1)  antea,) 
I  Ves.  &  Beames,  346. 

(■5)  *•  To  such  debts  as  hu  the  contract  conrey  interest"  *  See  1  V«.  A  BcaVncs,  546. 
'  Vol.  III.  Y  it 
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17d2.        it  must  be  by  way  of  damages  for  the  detention ;  and  wherever  interest 
^■^yii/      is  given,  at  law,  by  way  of  damages,  it  cannot  be  computed  in  bank- 

Ex  parte        ruptcy. 

CuAunoK.         There  has  been  no  case  of  such  a  demand  against  a  surplus,  where 
interest  was  not  reserved  by  thejbrm  of  the  written  contracts 

Lord  Chancellor,  {A)  I  agree  with  Lord  Hardxvicke*s  rule,  that  where 
a  contract  is  enterea  into  for  a  certain  sum,  and  interest  could  not  be 
given  at  law  but  in  tlie  shape  of  damages,  it  is  not  the  course  of  the 
Court  to  give  interest  in  baufikruptcy. 

That  reduces  it  to  this  question,  xohether  there  teas  an  original  eon» 
tract f  that  q/ier  the  14  months*  credit,  the  debt  should  bear  interest. 

If  the  agreement  had  been  put  into  writing  without  a  specialty,  that 
there  should  be  credit  given  for  14  months,  and  if  any  sums  should  be 
in  arrear,  interest  should  be  paid,  one  could  not  doubt  but  the  debt 
must  bear  interest. 

I  take  it  to  be  clear,  that,  in  all  the  cases,  the  question  has  arisen  on 
ihe  original  contract* 

The  contract  for  interest  has  been  at  5  per  cent,  but  the  contract  is 
not  proved  by  writing,  or  conversation  between  the  parties. 

It  is  proved  by  two  media  ;  by  the  custom,  and  the  settlement ;  that 
the  custom  is  so  general,  that  the  parties  must  have  known  of  it. 

I  acknowledge  there  is  some  difficulty  xjohen  considered  merely  on  that 
^ound ;  but  it  appears^  that  upon  settling  the  accounts,  they  have  athooed 
%t,  and  this  must  proceed  on  tneir  knowledge  that  it  was  nght. 
[  ^440  ]  [*]  If  it  is  agreed  that  there  was  no  title  to  interest  a  priori,  yet  the 

pdfty  receiving  the  account  so  made  up,  is  evidence  of  an  agreement.  (B) 

Tnerefore,  if  the  question  had  been  only  as  to  the  fact  of  this 
practice  continuing  to  the  bankruptcy,  I  should  think  the  interest  was 
due  ratione  contractus^  hut  I  do  not  rely  so  much  on  the  custom^  as  upon 
4he  settling  the  accounts. 

So  in  tne  case  of  interest  upon  interest,  though  in  other  cases  the 
Court  will  not  allow  of  it,  yet  where  there  are  regular  accounts  settled 
fVom  time  to  time,  interest  on  interest  is  allowed. 

That  is  admitted  in  all  cases  but  that  of  a  mortgage;  and  that 
exception  only  stands  on  authority,  (a)  I  see  no  reason  why  interest  oa 
interest  shoula  not  be  allowed  in  tnat  case,  but  that  it  is  inconsistent  with 
the  rule  of  jurisdiction;  but  in  merchants'  accounts  it  is  always  admitted, 

(4)  The  Editor  also  subjoins  Sir  J,  Simeon*s  note  of  this  judgment :  — 
*<  The  Lord  Chancellor  acknowledged  the  rule  to  be  as  laid  down  bj  the  So&dUf 
**  General,  but  that  it  did  not  apply  to  those  cases  where,  by  express  or  implied  oootrKt, 
'*  interest  was  to  be  given,  being  to  be  considered  as  part  of  the  debt.  And  that  wfaedicr 
"  the  contract  was  in  writing,  as  on  a  promissory  note  with  interest,  or  by  parol,  made  ao 
**  difference ;  and  that  where  there  has  been  a  course  of  dealing,  as  here,  by  which  ia- 
«  terest  was  always  charged  and  allowed  from  a  certain  period,  that  was  eridence  of  ■ 
"  contract,  a  priori,  to  pay  interest,  not  on  the  ground  of  any  custom  or  usage  of  trMie» 
«  which  he  thought  could  not  in  such  cases  alter  the  law  of  the  land,  which  allowed  bo 
'*  interest  on  simple  contract,  but  merely  as  evidence  of  agreement  in  the  particular  em, 
**  Upon  the  same  ground,  he  thought  interest  upon  interest  had  been  reprobated,  witfaoat 
"  reason,  where  the  contract  was  to  pay  it,  for  there  was  no  more  reason  that  a  Bi« 
'*  should  detain  the  interest  due  beyond  the  time  of  payment  than  the  principal,  to  the 
*'  prejudice  of  the  creditor;  though  it  was  too  firmly  established  to  shake  thedccidoai 
'*  on  this  head.  {a\  He  expressly  desired  to  be  understood,  that  he  did  not  mean  to  ifask« 
*<  the  common  rule,  and  that  he  only  meant  to  give  interest  a$  an  excepiion  m  caw  tf 
**  actual  contract,  expressed  or  implied.  There  being  an  interval  between  the  last  paymeat 
of  interest  and  the  bankruptcy  to  which  the  petition  did  not  extend,  his  Lordship 
said,  that  interest  might  have  been  calculated  and  proved  as  part  of  th«  debt  under  the 
'*  commission ;  and  that  if  the  petitioner  had  prayed  it,  he  should  have  given  interest 
"  from  the  last  payment,  and  not  merely  from  the  bankruptcy." 

(5J  See  Ticket  v.  Short,  2  Ves.  239.,  IFUlis  v.  Jemegan,  2  Atk.  259,  &c. 

(a)   Vide  Sackcit  r.  BasKlt,  4  Madd.  58.,  and  Mr.  Maddock's  note,  64. 

01) 
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on  the  ground  of  an  original  contract)  and  the  settling  accounts  in  that         1792. 
way  is  evidence  of  an  original  contract.  v  ""v""^ 

Therefore,  they  would  have  been  entitled  to  have  proved  the  interest       Ex  parte 
originally :  not  having  done  so,  would  afford  some  evidence  that  it  was      Chamfiov. 
not  the  original  contract ;  but  that  is  repellable  by  the  stronger  evidence 
of  its  being  so,  and  that  circumstance  is  not  strong  enough  to  cut  down 
their  original  contract. 

Therefore,  I  go  on  the  ground  of  an  original  contract  that,  after 
fourteen  months,  the  goods  should  be  paid  for  with  interest,  and  I  do 
not  infringe  upon  the  rule,  that  the  Court  does  not  give  interest  in 
bankruptcy,  wnere  it  would  be  taken  at  law  as  damages. 

27ie  custom^  I  consider  as  evidence  of  an  original  contract ;  it  may  be, 
that  forty  out  of  eighty  may  not  have  claimed  it.  Where  it  is  to  depend 
on  the  custom,  the  only  difficulty  is  to  establish  what  the  custom  is. 

In  leases,  where  there  is  a  wntten  contract,  it  is  not  unusual  to  pro- 
duce proof  of  custom  with  respect  to  the  mode  of  husbandry ;  much 
more  here  where  the  agreement  was  by  parol. 

His  Lordship  therefore  made  the  order  as  prayed. 


r  *441  1 
[•]  The  Attorney  GenerXl  against  Parnther  and  Others.  (1)    rs.  c.  2  Dii. 

748.  upon  a 

(Reg.  Lib.  1791.  A.  fol.  117.  b.)  fonnerocca- 

tioD.  (S)] 

THE  information  stated,  that  by  a  decree  at  the  Rolls,  made  on  the  General  prio- 
lOth  day  of  May,  1780,  by  the  late  Sir  Thomas  Sewel,  it  was  «ple.oncMe» 
(!»/«;  o/ia )  ordered,  that  5000/.  Bank  stock,  4000/.  4f  per  cent,  consol.  ®^*""«"*y* 
annuities,  3000/.  Sper  cent,  consol.  Bank  annuities,  3000/.  old  South  Sea 
annuities,   4000/.  reduced   3  per  cent,  annuities,  and   1000/.  lottery 
annuities,  the  interest  of  which  was  given  to  Frances  Barker,  then  a 
feme  covert,  (by  the  will  of  her  father  William  Loney  deceased,)  for  her 
life^  for  her  separate  use,   should  be  transferred  to  the  Accountant 
General^  and  the  interest  thereof  should  be  paid  to  the  said  Frances 
Barker^  during  her  life,  for  her  separate  use,  and  on  her  death,  all 
parties  interested  were  to  be  at  liberty  to  apply. 

Frances  Barker^  by  a  power  of  attorney,  duly  executed  by  her,  dated 
14th  December,  1780,  authorized  and  empowered  John  Barker  her  late 
husband,  to  receive  the  dividends  then  due,  or  which  should  become 
due  on  Uiese  funds. 

The  bill  further  stated,  that  before,  and  on  the  said  14th  day  of 
December f  1780,  the  said  Frances  Barker  was  of  unsound  mind,  and  had 
ever  since  continued  so,  and  was  kept  in  confinement,  and  treated  as 
such.  That  John  Barker,  the  husband,  by  virtue  of  the  letter  of 
attomev,  received  the  dividends,  that  he  was  since  dead,  having  made 
his  will,  and  appointed  the  defendants  his  executors.  That,  in  the 
month  of  February ,  a  commission  of  lunacy  had  issued  to  commissioners, 
to  enquire  as  to  the  lunacy  of  Frances  Barker,  and  upon  the  inquisition, 
it  was  found,  that  she  was  a  lunatic,  and  that  she  did  not  enjoy  lucid 
intervals,  and  had  been  in  that  state  from  the  17th  day  of  December, 
1783,  and  that  the  defendants  Alexander  Aubert,  Arnold  MeUo,  and 
Dorothy  Olympia,  and  Henrietta  Aubertf  had  been  appointed  com- 
mittees of  her  person  and  estate. 

(1)  This  report  U  from  the  notes  of  Mr.  FonNanjue;  but  copied  rather  inaccurately. 
Ex  o^ormatume* 

(2;  It  was,  at  first,  doubted,  in  this  case,  whether  such  a  bill  would  Ue,  bj  the  ufl- 
tomey-Genrnd^  on  behalf  of  a  lunatic    Vide  2  Dick.  748. 

^    Y  2  The 
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The  prayer  was,  for  an  account  of  the  dividends  rcceired  by  the  late 
husband,  by  virtue  of  such  letter  of  attorney. 

The  defendants,  by  their  answer,  admitted,  that  they  knew  that  the 
said  Frances  Barker  had  been  occasionally,  before  the  [♦]  execution  of 
the  power  of  attorney,  disordered  in  her  mind ;  but  that  she  appeared 
to  the  defendants  Aubert  and  Melloy  who  are  the  subscribing  witnesses 
thereto,  at  the  time  of  the  execution  thereof,  to  have  the  use  and  enjoy- 
ment of  her  senses  and  mental  faculties  sufficiently  strong  to  fully  under- 
stand and  comprehend  the  nature  of  the  acts  she  then  did ;  and  that 
before  she  executed  it,  they  explained  the  nature  and  effect  of  it,  and 
that  it  was  authorising  her  husband  to  receive  the  dividends,  and  expressly 
asked  her  if  «he  did  it  with  her  free  will  and  consent,  which  she  readily 
answered  she  did,  and  then  executed  the  letter  of  attorney. 

The  cause  coming  on  to  be  heard  before  Lord  Chancellor^  on  the 
27th  July,  1791,  his- Lordship  ordered  the  parties  to  proceed  to  a  trial 
at  law  on  the  issue,  '*  Whether  Frances  Barker  was  a  lunatic  at  the  time 
**  she  executed  the  letter  of  attorney,  and  that  the  jury  should  indorse 
*^  on  the  posiea,  at  what  time  she  became  so.'' 

The  cause  came  on  to  be  tried  before  Lord  Kenj/on,  and  a  full  special 
jury,  on  the  Hth  December ,  when  a  great  deal  of  evidence  was  given 
in  support  of  the  plaintifTs  case,  by  the  persons  who  attended  on 
Mrs.  Barker,  to  prove  general  derangement,  though  with  intervals  of 
sense.  On  the  part  of  the  defendants,  several  witnesses  were  called, 
particularly  Mr.  Aubert  and  Mr.  Melloy  the  subscribing  witnesses,  who 
spoke  to  her  being  perfectly  sound  and  competent  at  the  time  of  the 
execution  of 'the  instrument ;  and  the  other  witnesses,  who  were  persons 
in  the  habits  of  intimacy  with  her,  spoke  to  her  having  frequent  intervals 
in  which  she  was  perfectly  competent  to  doing  any  rational  act. 

The  jury,  without  any  hesitation,  found  a  verdict  for  the  defendants, 
and  declined  making  any  indorsement  on  the  record  but  the  general 
verdict. 

This  verdict  being  dissatisfactory  to  the  plaintiffs,  they  applied  6t]i 
February y  1792,  to  the  Lord  Chancellor  for  a  new  trial,  who  read  Lord 
Keni/on*s  report,  in  which  he  disapproved  of  the  verdict.  The  ap- 
plication was  supported  by  Mr.  Attorney  General,  Mr.  Sdxvyn^  and 
Mr.  Steele,  and  was  opposed  by  Mr.  Solicitor  General^  Mr.  Mansfield, 
Mr.  Erskine,  and  Mr.  HoUist.  The  argument  [•]  turned  prindpally  on 
the  special  circumstances  of  the  case,  and,  therefore^  though  demon- 
strative of  the  most  splendid  abilities,  is  not  here  reported;  but  Lord 
Chancellors  judgment  lays  down  such  general,  though  not  universal, 
rules  on  the  subject  as  may  be  highly  useful  in  'their  application  to 
particular  cases. 

Lord  Chancellor.  —  There  is  an  infinite,  nay  almost  an  insurmountable 
difficulty,  in  laying  down  abstract  propositions  upon  a  subject  which 
depends  upon  such  a  variety  of  circumstances  as  the  present  must 
necessarily  do.  General  rules  are  easily  framed;  but  the  application 
of  them  creates  considerable  difficulty  in  all  cases  in  which  the  rule  is 
not  sufficiently  comprehensive  to  meet  each  circumstance,  which  maj 
enter  into,  and  materiallv  affect  the  particular  case.  There  can  be  no 
difficulty  in  saying,  that  if  a  mind  be  possessed  of  itself,  and  that  at  the 
period  of  time  such  mind  acted,  that  it  ought  to  act  efficiently.  But  this 
rule  goes  very  little  way  towards  that  point  which  is  necessary  to  the 
present  subject;  for  though  it  be  true,  tliat  a  mind,  in  such  possession 
of  itself,  ought,  when  acting,  to  act  efficiently,  yet  it  is  extremely 
difficult  to  lay  down,  with  tolerable  precision,  the  rules  by  which  such 
state  of  mind  can  be  tried.  The  course  of  procedure,  for  the  purpose 
of  trying  the  state  of  any  party's  mind,  allows  of  rules.  If  derangement 
be  alleged,  it  is  clearly  incumbent  on  the  party  alleging  it,  to  prove  such 
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ilerangement :  if  such  derangement  be  proved,  or  be  admitted  to  have 
existed  at  any  particular  period,  but  a  Jucid  interval  be  alleged  to  have 
prevailed  at  the  period  particularly  referred  to,  then  the  burthen  of 
proof  attaches  on  the  party  alleging  such  lucid  interval,  who  must  show 
sanity  and  competence  a;  the  period  when  the  act  was  done,  and  to 
which  the  lucid  interval  refers  (3) ;  and  it  certainly  is  of  equal  import- 
ance, that  the  evidence  in  support  of  the  allegation  of  a  lucid  interval, 
after  derangement  at  any  period  has  been  established,  should  be  as 
strong  and  as  demonstrative  of  such  fact,  as  where  the  object  of  the 
proof  is  to  establish  derangement.  (4)  The  evidence,  in  such  a  case, 
applying  to  stated  intervals,  ought  to  go  to  the  state  and  habit  of  the 
person,  and  not  to  the  accidental  interview  of  any  individual,  or  to  the 
degree  of  self-possession  in  any  particular  act;  for  from  an  act  with 
reference  to  certain  circumstances,  and  which  does  not,  of  itself,  mark 
the  restriction  of  that  mind  which  is  deemed  necessary,  in  general,  to 
the  disposition  and  management  of  afiairs,  it  were  [*]  certainly  extremely 
dangerous  to  draw  a  conclusion  so  general,  as,  that  the  party,  who  had 
confessedly  before  laboured  under  a  mental  derangement,  was  capable 
of  doing  acts  binding  on  himself  and  others.  (5) 

The  argument  urged  by  the  Solicitor  General^  tliat,  after  the  removal 
of  tlie  disease,  when  the  morbid  affection  no  longer  obscures  or  vitiates 
the  judgment,  the  mind  will  labour  under  a  languor  and  debility,  which, 
with  reference  to  its  former  sound  and  unaffected  state,  might  render  its 
exertion  and  decisions  very  unequal  and  inferior,  carries  along  with  it 
weight ;  for  I  agree  that  the  inferiority  of  mind  would,  in  itself,  be  a 
degree  of  evidence  to  show  tliat  the  disorder  was  not  rooted  out  (6) ; 
the  convalescent  state  would  incline  to  look  forward  to  the  removal  of 
the  disorder,  but  would  not,  of  itself,  show  that  the  disorder  was  re- 
moved. It  might  allow  of  the  party  doing  sound  and  discreet  acts ;  but 
it  would  certainly  require  such  acts  to  be  watched,  and  examined  with 
jealousy  (7):  nothing  could  be  more  dangerous  tlian  to  try  the  state  of 
the  mind  by  individual  acts,  in  those  cases  in  which  the  disorder  is,  as  it 
is  most  frequently,  insanity  quoad  hoc  ;  at  the  same  time,  though  partial 
insanity  does  frequently  prevail,  it  must  always  be  watched  with  infinite 
care,  and  it  seems  scarcely  possible  to  extract,  from  any  particular  case 
of  this  kind,  tiiat  which  will  apply  to  any  other. 

In  Coglan  v.  Coglan,  the  judges  seem  to  have  thought  that  there  was 
a  clear  interval,  and  this  was  proved  by  persons  in  the  habit  of  watching 
the  patient:  such  persons  can  best  prove  whether  the  derangement  had 
entirely  ceased,  or  whether  there  was  a  perfect  interval.  By  a  perfect 
interval,  I  do  not  mean  a  cooler  moment,  an  abatement  of  pain  or 
violence,  or  of  a  higher  state  of  torture,  a  mind  relieved  from  excessive 
pressure ;  but  an  mterval  in  which  the  mind,  having  thrown  off  the 
disease,  had  recovered  its  general  habit. 

In  Greenxjcood  v.  Greejivooody  which  has  been  stated,  the  question 
turned  upon  this,  whether  a  mind  sound  to  general  purposes,  in  the 
doing  of  a  particular  act,  being  influenced  by  a  hilse  imagination,  an  un- 

(3)  See  in  CartwrigfU  v.  &im<r,  1  Phill.  Rep.  100.,  in  Hall  v.  Hanefi,  9  Ves.  611., 
and  in  fFhite  v.  IFUsmi,  13  Ves.  88. 

(4)  Lord  Etdan  C.  observed,  that  Lord  Thurlow  in  this  case  placed  the  posiUon  much 
higher  than  appears  in  this  report ;  saying,  *'  that  where  lunacy  has  been  once  established 
'*  by  dear  evidence,  the  party  ought  tm  be  restored  to  as  jferfect  a  state  of  mind  as  he  had 
'*  before;  and  that  it  should  be  proved  by  evidence  as  clear  and  sali^acior^,**  Lord 
JSidon  expressed  his  dissent  from  such  proposition.  See  in  £x  parte  Holyland, 
II  Ves.  11. 

(5)  Vide  etianiy  ;w  Lord  Eldon  C.  in  Ex  jxtrtc  Holyland,  1 1  Ves.  10.  &c 

(6)  This  pobition  seems  sound,  and  much  preferable  to  the  one  alluded  to  in  note  (4) 
afUea»  l 

(7)  Sec  ahio  in  Ex  parte  HolyUxndt  II  Ves.  U. 
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reasonable  persuasion^  was  not  sufficient  to  avoid  sudi  act.  (8)    A 
question  of  so  great  extent  involves  serious  consideration* 

[*]  The  present  case,  however,  is  free  from  all  difficulties  of  that 
kind,  for  there  is  dear  and  distinct  evidence  of  ElizabM  Barker  having, 
at  one  period,  been  mentally  incompetent.  The  woman  who  attended 
hc^  was  hired  to  attend,  and  did  attend  her  as  an  >  insane  person,  the 
medical  man  who  attended  her  prescribed  for  her  as  such.  Nor  is  there 
any  contradiction  in  the  evidence  in  this  case ;  they  who  represent  her  as 
having  talked  reasonably  about  her  property,  certainly  apprehended  that 
such  short  effort  of  her  mind  made  her  capable  of  disposing,  and  that 
the  disposition  to  her  husband  was  proper :  they  did  not  mean  to  cir- 
cumvent a  weak  mind :  but  I  think  they  scarcely  watched  the  means 
with  sufficient  attention:  their  characters  are  not  impeached.  It  is, 
however,  an  agreed  point,  that  she  was  once  undoubtealy  insane.  But 
it  is  said,  that  Uiis  particular  disease  {Juror  tUerinus)  ought  to  be  deemed 
a  bodily  disease ;  but  if  it  were,  and  the  effect  of  it  produced  this  con^ 
atant  habitual  derangement  of  mind,  it  comes  to  the  same  end.  The 
jury,  however,  wodd  not  act  upon  this.  The  evidence  does  net 
prove  it,  and  Uie  medicines  admimstered,  were  not  applicable  to  such 
complaint. 

The  jury  were  to  try  this  question,  with  reference  to  the  eflect  of  an 
instrument,  revocable  in  its  nature :  and  therefore  the  directions,  as  to 
the  time,  were  necessary.  Nothing  can  more  circumstantially  mark  an 
habitual  derangement  than  the  conduct  of  the  husband  with  Mr.  Alckome. 
It  is  impossible  to  overlook  what  was  the  opinion  of  the  husband ;  there- 
fore it  comes  to  the  question  of  a  person  habitually  deranged,  and 
whether  there  was,  between  the  paroxisms  of  the  disorder,  any  desr 
decided  lucid  interval.  I  think  it  would  be  extremely  dangerous  to  aU 
property  to  say  this,  in  such  a  case. 

The  verdict  is  clearly  wrong  in  raying  she  was  not  insane  at  all;  m 
all  the  witnesses  agree  that  she  was  habitually  insane ;  but  whether  there 
was  a  clear  lucid  interval  is  a  much  nicer  question. 

New  trial  granted,  f 

t  Upon  the  new  trial  at  GuUdkalt,  1 1th  Ju/y,  the  jury  found  a  verdict  for  the  plaiiiti£ 
(8)  See  the  circumstances  of  this  case  stated,  13  Ves.  89. 
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[*]  Del  Mare  against  Rebello* 
(No  Entry.) 


[rufes.c. 

lVe8.jun.41S.] 

Teatator  left      ^H£  bill  Stated,  that  Jacob  Del  Mare,  late  of  Kingston,  in  Jamaia^ 
residue  to  the      -■•    made  his  will  18th  October^  1785,  and  thereby  gave  to  the  defend-' 
children  of  his    ^^^  ^p^j  q^^p  persons  since  deceased,  "  all  his  Government  secoritiw 

sisters  E9trtua  i  ^  *^ 

and  Reyna; 

JStirella  had  children,  B^^na  had  none,  and  had  clianged  her  name,  and  was  a  nun  professed,  but  he  bsd 

a  third  sister,  Rebecca,  who  had  children,  this  is  not  sufficient  to  substitute  the  name  of  Mebeeea  tat 

Reyiuu(l) 

(I)  For  the  doctrine  on  these  subjects,  see  1  Roper  on  Legacies,  138.  to  15a  Thit 
a  gift  of  a  residue  or  legacy  to  a  person  not  named  cannot  be  suj^lied  by  parol  eridsaecv 
see  Huntv.  Hort,  atUea,  311.,  1f%me  r.  Liiileton,  2  Ch.  Ca.  51.,  BoyUs  w,  Jttemey 
General,  2  Atk.  259.  With  regard  to  good  bequests  under  mistaken  descriptions,  cither 
in  tlie  name  or  addition  of  a  legatee,  or  where  the  Christian  name  only  baa  betn  left  in 

blankt 
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^*  in  the  public  funds,  which  should  be  standing  in  his  name  at  the  time         1792. 
**  of  his  decease,  in  trust,  among  other  things,  to  pay  the  residue  and      ^  i,,  \  „   ' 
**  remainder  of  the  interest  and  dividends  of  said  Government  securities,      Del  Mau 
**  unto  all  the  children  of  his  sisters,  Estrella  Del  Mare  Jalfon^  and        agamat 
"  Revna  Del  Mare^  to  be  equally  divided  among  them,  share  and  share       R»biiao, 
*'  alilce,  during  their  lives,'*  with  remainders  over,  among  them,  and 
their  issue;  and  the  testator  directed,  '*  that  in  case  the  survivor^of 
**  liis  said  sisters'  children  should  die  without  issue,  then  the  residue 
*^  and  remainder  of  the  interest  and  dividends  of  the  said  Government 
<<  securities  or  stocks  should  be  equally  paid  and  divided  among  the 
<<  wardens  of  certain  synagogues  therein  mentioned,"  upon  trusts  therein 
set  forth,  and  appointed  the  defendant  and  the  other  trustees  executors. 
^  The  testator  died  30th  September^  1789,  one  of  the  executors  having 
died  in  his  life-time,  the  defendant  and  the  other  surviving  executor 
proved  the  will,  but  the  latter  also  dying,  the  defendant  was  the  sole 
surviving  executor. 

The  testator,  at  the  time  of  his  decease,  left  three  sisters,  viz,  Estrella 
del  Mare  Jalfon,  wife  of  Zacharias  Jalfon  of  Leghorn  in  Italy ^  Maria 
Hieronyma  (formerly  called  Reuna)  Del  Mare^  who  having  changed  her 
religion  to  that  of  a  Uoman  Catholic,  and  having  become  a  professed  nun 
at  Genooy  had  changed  her  name  to  Maria  Hieronyma^  and  Rebecca  Del 
Maret  wife  of  Samuel  Del  Mare,  (uncle  to  the  testator)  and  who,  by 
him,  was  mother  of  the  plaintiffs. 

Estrella  Del  Mare  Jalfon  had,  at  the  death  of  the  testator,  seven 
children,  (the  co-defendants)  all  of  whom,  except  one,  defendant 
Abraham  Jalfon^  were  abroad. 

Maria  Hxeronyma  (formerly  Rcyna)  Del  Mare,  never  was  married,  or 
had  a  child. 

[*]  The  plaintiffs  argued,  by  the  bill,  that  being  a  nun  professed,  she  [  *447  J 
could  not  be  supposed  to  be  the  sister  for  whose  children  the  testator 
meant  to  provide.  The  plaintiffs,  therefore  contended,  that  the  name 
Reyna  Del  Mare  was  inserted  by  mistake,  and  contrary  to  the  intention 
of  Uie  testator,  the  said  Reyna  never  having  had  a  child,  and  having 
changed  that  name  for  that  of  Maria  Hieronyma ;  nor  could  Reyna 
Del  Mare  be  called  bv  the  name  Del  MarCy  unless  she  had  married  a 
man  of  the  same  name,  as  Rebecca  Del  Mare,  the  plaintiff's  mother, 
had  done. 

The  plaintifis  further  charged,  that  the  testator  always  corresponded 
amicably  with  their  father  and  mother,  but  that  he  never  corresponded 
with  Reyna  (otherwise  Maria  Hieronyma) ^  who  was  to  be  considered 
as  civilly  dead ;  and  that  he  frequently  had  expressed  his  intention  of 
providing  for  the  plaintiffs.  The  prayer  of  their  bill,  therefore,  was, 
to  be  decreed  to  be  respectively  entitled  to  an  equal  share  of  the 
interest,  &c.  of  the  said  residue,  with  the  several  children  of  Estrella 
Del  Mare. 

The  only  material  defendant,  Abraham  Jalfon,  (as  supporting  the 
interest  of  his  brothers  and  sisters,)  by  his  answer,  put  in  issue  the 
question  of  the  insertion  of  Reyna*%  name  by  mistake,  and  claimed  the 
residue  (unless  the  said  Reyna  had  a  child  or  children)  to  belong  to  and 
be  divisible  among  himself  and  the  other  children  of  Estrella  Del  Mare 
Jalfon. 

The  cause  came  on  to  be  heard  3d  February,  1792,  when 

Mr.  Solicitor  General  and  Mr.  Fonblanque,  for  the  plainti£&,  con- 

bUmk,  &c,  see  Parsons  v.  Parsons,  1  Ves.  jun.  266.  (above  cited).  Pricey.  Page,  4  Ves. 
680,,  Stockdalev,  Bushby,  Coop.  Ca.  Ch.  229.  &  19  Ves.  381.,  Stanien  v.  Standen, 
2  Ves.  jun.  589^  and  Holnies  v.  Custance,  12  Ves.  279.  Where  the  name  of  a  person 
was  correctly  stated,  but  the  description  wrong  and  appUcabk  to  another  persoHi  a  bequest 
was  held  void  for  uncertainty,  Thonuu  v.  Thomas,  6  T.  R.  671. 

Y  4  tended, 
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1792.        tended,  that  this  was  a  case  of  nAere  mistake,  by  which  the  testator 

^    -\  ,    '      had  inserted  the  name  of  Reyna  instead  of  Rebecca.    That  it  was  very 

•Del  Maes     nearly  the  case  of  Bradwin  v.  Harper ^  Amb.  374.,  where  the  testator 

againti        gave,  by  mistake,  one  moiety  to  Anne^  who  was  dead  at  the  time,  and 

■^Rm«>'*-0'       the  court  there  corrected  the  mistake.    It  was  also  like  the  case  of 

Parsons  v.  Parsons  (2),  [8th  Feb."]  1791,  where  the  testator  gave  a  sum 

o^  money  to  secure  an  annuity  to  his  brother  Edward  Parsons^  and, 

afler  his  death,  to  be  divided  among  his  children ;  the  testator  had  had 

a  brother  named  Edrvard,  but  he  was  dead  at  the  time  of  making  the 

will,  and  had  left  no  child ;  but  he  had  a  brother,  named  Samuely  at 

[  *448  ]     the  time  of  making  the  will,  who  had  a  wife  and  children,  and  it  [*]  was 

in  evidence  that  the  testator  had  been  in  use  to  call  Samuel  by  the  name 

of  Ned;  the  Court  decreed  in  favour  of  Samuel,  upon  the  ground  of 

clear  mistake.    Here  the  testator  could  not  mean  the  sister,  who,  whilst 

she  was  a  Jewess,  was  called  Reyna.    She  had  changed  her  name ;  her 

legal  name  was  now  Maria  Hieronyma,  and  she  was  no  longer  in  the 

situation  (as  the  testator  knew)  to  have  children,  being  a  nun  professed ; 

he  thereupon  must  have  meant  Rebecca,  who  had  a  family  to  provide 

for.     In  tnis  case,  parol  evidence  is  admissible.    If  the  gift  had  been  to 

Reyna  herself,  as  she  had  changed  her  name,  if  she  found  it  necessary 

to  sue  here,  she  must  have  shewn  that  she  was  the  person  who  had  been 

called  by  the  name  of  Reyna  ;  and  if  she  could  be  put  to  evidence  to 

prove  her  title,  that  evidence  might  have  been  rebutted  by  any  other, 

to  show  that  she  was  not  the  person  intended.     It  is  true  the  Court  is 

very  delicate  as  to  the  admission  of  parol  evidence  to  explain  wills ;  but 

it  is  necessary,  where  there  is  a  latent  ambiguity.     In  both  the  cited 

cases,  parol  evidence  was  admitted.     In  Ulrich  y.  Litchfield,  2  Atkyns, 

372.,  Lord  Hardwicke  said,  it  was  one  of  the  cases  proper  for  parol 

L  evidence,  where  there  has  been  a  mistake  in  a  christian  or  surname. 

Lord  Chancellory  during  the  argument,  expressed  great  doubt  whether 
parol  evidence  had  ever  been  admitted  to  this  extent.  He  said,  in  both 
the  cases,  there  were  articles  of  description  which  pointed  out  the  per- 
sons intended. 

His  Lordship  directed  the  evidence  to  be  read. 
The  only  deposition  read  was  that  of  the  defendant  Rebcllo,  who 
swore  to  his  knowledge  of  the  defendants,  but  that  he  never  knew 
Reyna  Del  Alare,  and  never  heard  that  such  a  person  existed,  till  upon 
the  death  of  the  testator,  when  application  was  made  to  him  on  her 
behalf,  to  know  whether  she  was  entitled,  as  one  of  his  sisters,  to  any 
thing  under  his  will.     That  this  application  was  made  to  him  as  one  of 
the  executors ;  that  he  afterwards  found,  from  the  information  he  re- 
ceived of  her  from  the  family,  that  she  had  changed  her  religion  when 
young,  and  also  her  name,  to  that  of  Maria  Hieronyma,  and  became  a 
professed  nun  at  Genoa,  and  was  never  married,  nor  had  any  child,  and 
was  a  professed  nun  at  tlie  time  the  testator  made  his  will,  and  had 
been  so  for  a  great  number  of  years :  that  he  believes  the  plaintifis  to 
be  the  children  of  Rebecca  Del  Mare,  and  that  Rebecca  was  the  sister 
[  ♦449  ]       for  [♦]  whose  children  the  testator  meant  to  provide,  and  that  the  in- 
sertion of  the  name  Reyna  was  a  mistake,  and  that  testator  meant  to 
have  inserted  Rebecca  ;  and,  as  the  reason  of  his  belief,  he  stated  se- 
veral conversations  with  testator  (3)  as  to  his  will,  in  which  he  always 
understood  that  the  nephews  and  nieces  which  testator  meant  were  the 

(2)  Keparted  1  Ves.  jun.  266, 

(3)  Altliough  Sir  Uittiam  Grant,  M.  R.  observed,  in  Holmes  v.  CuUancft  12  Ves. 
281.  thmt  [the  lohole  effect  of]  the  evidence  in  the  principal  case  was  very  strong,  arooant- 
ing  to  a  high  degree  of  probability  that  the  testator  meant  his  sister  Rebecca;  the  nib- 
stancc  of  die  testator's  declarations  to  that  cfl'ict  were  very  weak.  From  Siir  J,  Stmeon'i 
contemporary  note,  and  Mr.  Finch* §  brief. 

children 
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cliildren  of  his  two  sisters  at  Leghorn^  and  never  heard  testator  speak         1792. 
of  having  a  sister  at  Genoa ;  and  that  the  testator  corresponded  with      ^    -\  1    ' 
Samuel  Del  Mare,  the  father  of  plaintiffs,  and  also  with  Estrelhy  but      Bel  Mark 
he  never  saw  any  letters  from  testator  to  Rei/na,  or  Maria  Hieronymay         agavut 
or  any  correspondence  between  her  and  testator,  though  he 'is  in  pos-       i«Muo. 
session  of  the  papers,  Sfc.  of  testator.     He  also  spoke  of  the  residence 
of  the  other  deicndants,  the  children  of  Estretla  Jalforiy  with  thieir 
father  and  mother  at  Leghorn.  (3) 

Mr.  Lloyd  and  Mr.  Finch ^  for  the  defendants,  contended,  that,  in 
this  case,  the  parol  evidence  ought  not  to  have  been  read.  By  the  gifl 
to  the  children  of  the  testator's  sisters,  those  born  at  the  death  of  the 
testator  would  have  taken  ;  and  if  Reyna  had  any  children,  they  must 
have  had  shares. 

The  case  of  Parsons  v.  Parsons  (4-)  does  not  apply  to  the  present : 
there  was,  in  that  case,  no  person  in  existence  of  the  name  of  Edward 
to  take ;  but  it  was  in  evidence,  that  the  testator  used  to  call  Samuely 
Ned,  The  only  cases  in  which  parol  evidence  is  read,  are,  Ist,  Where 
it  is  given  to  persons  by  wrong  names,  though  the  persons  who  are  in- 
tended exist,  and  then  evidence  is  read  to  show,  that  the  persons  claim- 
ing were  intended.  2dly.  Where  there  are  two  persons  of  the  same 
name,  as  in  the  case  put  in  Lord  Coke*s  Reports,  5  Co.  68.,  there  evi- 
dence is  read  to  point  out  which  was  the  person  intended.  Where  per- 
sons are  called  by  wrong  names,  it  is  sufficient  if  there  are  descriptions 
to  point  them  out.  This  was  the  case  in  Bradwin  y.  Harpur ;  there 
were  children  and  grandchildren  to  whom  the  legacies  were  intended  to 
be  given :  Mr.  Ambler,  in  that  case,  cited  Beaumont  v.  Fell,  2  P.  Wms. 
141.,  where  it  was  insisted  there  was  no  such  person  as  the  one  named, 
upon  which  the  Master  of  the  Rolls  laid  great  stress.  Now  here  there 
18  a  description  of  a  person  who  could  take.  In  Dowsett  v.  Stoeet,  Amb. 
175.,  the  gift  was  to  the  son  and  daughter  of  WiUiam  Wicker ;  he  had 
four  sons  and  one  daughter.  It  was  contended,  the  eldest  son  was  [  *450  ] 
[♦J  meant  to  take,  and  evidence  was  offered;  but  Lord  Hardxoicke 
would  not  admit  it,  and  gave  the  whole  to  the  daughter.  (5 ) 

It  is  admitted,  that  here  the  parol  evidence  would  be  in  contradiction 
of  the  will.  In  the  case  of  Brown  v.  Selwyn,  Lord  Talbot  refused  to 
admit  the  evidence  of  the  instructions,  being  different  from  the  will ; 
and  said  it  was  better  to  suffer  a  partial  mischief  than  a  general 
inconvenience. 

In  the  present  case  there  was  a  person  who  bore  the  description ; 
she  was  still  Reyna  Del  Mare :  the  change  of  name  was  only  an  addi- 
tion, which  those  ladies  always  take.  She  might  have  sued  for  the 
legacy,  if  given  to  her ;  for  a  monk  or  nun  may  sue  here  for  a  legacy 
by  their  own  name ;  profession  is  no  disability.  The  nun  might  be  re- 
leased from  her  vows,  marry,  and  have  children. 

Mr.  Solicitor  General,  in  reply.  The  part  of  the  case  of  Dowsett  v. 
Sweet,  referred  to  in  the  note  of  Bradwin  v.  Harpur^  is  not  that  cited 

(5)  See  note  (3)  preceding  page. 

(4)  1  Ves.jun.  266. 

(5)  Lord  Hardwicke's  rejection  of  the  evidence,  in  Dowset  v.  Sufeet,  seems  very  ques- 
tionable. See  1  Roper  on  Leg.  144.  Lord  Thurlow*s  obsenrations  with  reference  to  it 
in  the  contemporary  report  in  1  Ves.  415.  are  as  follows: — 

"  It  is  almost  imponible  to  say  that,  if  there  is  a  bequest  to  die  son  and  daughter  of 
*'  one  who,  at  the  time  of  the  bequest,  has  four  sons  and  a  daughter,  there  is  not  such 
'*  a  dissonance  between  the  state  of  the  facts  and  of  the  bequest,  as  to  let  in  satisfactory 
**  evidence  that  one  son  was  meant ;  for  it  is  dear  he  meant  one.  It  is  within  all  the 
'*  rules  of  latent  ambiguities ;  therefore  I  fancy  the  Court,  in  that  case  of  Dowset  v. 
*'  Sweet,  went  upon  the  ground  that  the  evidence  was  not  sufficient  to  shew  the  inten- 
"  tion,  and  then  it  became  uncertain.*'  Sec  also  Careless  v.  Careless,  1  Meriv.  384. 
et  teg. 
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Inr  Mr.  lioyd;  it  is  the  former  part  of  the  case  which  applies.  HerCf 
u  Reyna  had  been  confirmed  by  the  name  of  Maria,  ana  had  sued  for 
the  legacy,  she  must  have  shown,  by  evidence,  that  her  name  had  been 
Reyna,  and  that  evidence  might  liave  been  rebutted.  InPanoruy. 
Parsons  there  was  no  such  person  as  E(hoard;  so  here  there  was  no 
such  person  as  Reyna  Del  Mare ;  there  is,  therefore,  a  latent  ambi- 
guity, as  there  appears  to  be  no  Rett^^  till  the  evidence  shews  that 
Maria  Hieronyma  had  been  called  Rei^. 

Lord  CkanceUor  said,  part  of  the  policy  of  giving  persons  professed 
other  names  was,  that  they  might  not  interpose  in  the  world ;  but  any 
argument  from  a  child  being  baptised  by  one  name,  and  confirmed  by 
another,  would  not  apply  here. 

Here  the  testator  had  it  not  in  contemplation,  whether  his  sisters  had 
children  or  not,  at  the  time  of  making  his  will. 

The  time  of  distribution  goes  but  a  very  little  way  toward  discoverii^ 
the  intention  of  the  testator ;  it  would  be  doubtful,  in  such  a  case, 
whether  it  should  be  confined  to  the  time  of  the  death,  or  whether  what 
appeared  to  be  his  general  intent  could  not  be  let  in. 

[^]  He  takes  no  notice,  in  his  will,  of  Reyna  being  confined  in  a 
monastery,  there  is  no  intimation  of  his  intention  of  excluding  her; 
which  there  probably  would,  had  he  intended  it.  I  am  not  sufficiently 
satisfied  he  knew  of  Rebeccas  family. 

The  cause  stood  over,  and  on  a  subsequent  day, 

Mr.  Solicitor  General,  on  the  part  of  the  plaintifis,  applied  to  the  Court 
tor  a  reference  to  the  Master,  for  the  purpose  of  an  enquiry  as  to  further 
evidence  in  support  of  the  testator's  intent. 

Lord  Chancellor.  I  have  duly  considered  of  this  case,  and  am  of 
opinion,  that  the  evidence  is  not  sufficient  to  induce  me  to  presume,  that 
the  testator  meant  his  sister  Rebecca  instead  of  Reyna  /  therefore  the 
bill  must  be  dismissed. 


Bond  giten  for 
«  certain  suxn, 
ipvhich  was  cal- 
culated to  be 
the  amount  of 
B  residue  of  a 
personal  estate, 
it  turns  out  the 
sum  is  miscal- 
culated: bin  to 
have  tbe  bond 
considered  as  a 
security  only  for 
the  real  sum, 
dismissed.  (I) 


Burt  against  Barlow  [Barhamj. 

(No  Entry  on  this  occasion.) 

^LENCOJV  being  seised  of  real  and  possessed  of  personal  estate, 
made  his  will,  dated  13th  October,  1774,  duly  attested  for  passing 
real  property,  and  thereby,  aflcr  directing  Uie  pajonent  of  debts,  be 
gave  and  devised  all  his  real  estates  to  his  wife  Anne  Blencow  ( since 
deceased)  and  her  assigns,  during  her  natural  life,  remainder  to  his 
sister  Margaret  Boyce  (deceased)  for  life;  and  after  her  decease,  he 
directed  his  estate  to  be  divided  into  four  parts,  and  devised  one  un- 
divided fourth  part  thereof  to  his  niece  Catherine  Burt,  the  plaintiff's 
late  mother  (deceased),  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  her  first  and  other  sons  in  tail  malei 
wiw  remainders  over.  And  as  to,  for  and  concerning  the  residue  of  his 
personal  estate,  the  testator  willed  that  an  inventory  should  be  taken  ti 
the  saine  by  his  executors  and  executrix,  and  exhibited  in  the  Eccle- 
siastical Court,  and  he  gave  his  said  wife  Anne  Blencow,  the  use,  but  not 

(1)  This  was  unlike  the  cases  of  parties  acting  under  a  tiiorough  nusoonosiilioo  </ 
their  rights,  or  of  the  probable  amount  of  tbe  value  6i  them,  as  in  Cocking  ▼•  Pntt, 
1  Yes.  400.  and  Supplement  to  Yes.  sen.  176.  et  seq.  Bin^am  ▼.  JSing^tm,  1  Vcfc 
126.  and  Supplement,  79.  JRanudm  ▼.  HUion,  2  Yes.  304.  Supplement,  BSO.  Ave 
V.  LtevDcllifnt  antea,  2  vol.  150.  and  1  Cox.  33 J.    SeejKr  hord  ThuHow,  jHUtea,  454. 
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the  property,  of  his  said  personal  estate  for  life,  remainder  to  his  sister        1792. 
Margaret  Boyce  for  life,  and  after  her  decease  he  gave  and  bequeathed      ^  ,» ^  ^/ 
his  said  personal  estate  unto  and  among  all  and  singular  his  nephews  and         Bukt 
nieces,  namely,  James  Smithy  the  said  Catherine  Burt ,  plaintiff's  said  late        agairui 
mother,  Elizabeth    Willis   and   Mary  Boyce,    equally  to  be  divided      ^^\ 
between  [*]  them,  share  and  share  alike,  at  their  respective  ages  of  21      t   ^^^  J 
years ;  and  testator  appointed  his  wife  and  others  executors  and  exe- 
cutrix of  his  said  will. 

Blencou)  died  without  revoking  this  will,  and  the  widow  and  executors 
proved  the  will,  possessed  assets,  and  paid  the  debts ;  and  the  surplus  of 
the  personal  estate  amounted  to  1140/.  only,  though  it  was  supposed  at 
the  testator's  death  that  there  would  be  a  surplus  amounting  to  24fO0/. 
at  least. 

Anne  Biencoto^  and  Margaret  Boyce  are  since  deceased. 

Catherine  Burt  had  two  children,  the  plaintiff  and  Elizabeth,  who  some 
years  ago  intermarried  with  the  defendant,  BarUno ;  and  Catherine  Burt 
considering  that  the  plaintiff  would  be  entitled,  at  her  death,  (she  sur- 
viving ^nn^^/^ncotu  and  Margaret  Boyce  f)  to  a  fourth  part  of  the  testator'g 
real  estate,  which  she  conceived  to  be  nearly  equal  to  one-fourth  of  the 
personal  estate,  which  she  {Catherine  Burt)  would  be  entitled  to  on 
the  death  of  the  said  Anne  Blencovo  and  Margaret  Boyce,  proposed  to 
secure  to  said  William  Barlow  the  fourth  part  of  the  said  personal  estate, 
which  it  was  supposed  would  amount  to  about  600/.  and  executed  a  bond 
by  which  she  bound  herself  and  her  heirs,  Sfc,  in  the  penal  sum  of  1200/. 
with  a  condition,  reciting  the  will  and  death  of  John  Blencoto,  and  that 
it  had  been  computed  the  proportionable  part  of  the  residuum  of  his 
personal  estate,  to  which  she  (Catherine  Burt)  would  be  entitled,  on 
the  decease  of  the  survivors  of  Anne  Blencoto  and  Margaret  Boyce, 
would  amount  to  the  sum  of  600/.  and  also  reciting  that  the  said 
Catherine  Burt  had  agreed  with  the  defendant  Bar[^ham'],  who  had 
married  Elizabeth  her  daughter,  that  in  order  to  make  him  certain  of 
receiving  a  proportionable  share  of  the  estate  of  the  said  John  Blencow, 
she  should  enter  into  a  bond  to  pay  him  the  sum  of  600/.  within  three 
months  afler  the  de^tth  of  the  survivors  of  them  the  said  Anne  Blencouf, 
Margaret  Boyce,  and  Catherine  Burt :  the  condition  of  the  bond  was, 
that  the  heirs,  executors,  or  administrators  of  Catherine  Burt,  should  pay 
unto  defendant  Barlotv,  his  executors,  or  admim'strators  such  sum  of  600]f. 

Catherine  Burt  survived  Anne  Blencow  and  Margaret  Boyce,  but  died 
11th  May,  1782,  having  first  made  her  will,  and  appointed  the  plaintiff 
sole  executor,  and  thereby  (as  appeared  by  Uie  [*]  defendant's  answer,)  [  *453  J 
after  taking  notice  of  said  bond,  eave  to  the  defendant,  the  said  sum  of 
600/.  The  plaintiff  proved  the  will,  and  possessed  himself  of  the  estate 
and  effects,  and  among  other  things  of  285/.  being  the  whole  of  her 
fourth  part  of  the  residue  of  the  said  John  Blencotus  personal  estate, 
and,  upon  application  from  defendant  Bar[ham2t  to  pay  him  the  sum  of 
600/.  secured  by  the  bond,  informed  him  that  the  fourth  part  of  Blen^ 
eoiw^s  estate  amounted  only  to  such  sum  of  285/.  and  that  it  was  the 
intention  of  Catherine  Burt,  only,  to  secure  by  the  said  bond,  payment 
of  the  amount  of  the  fourth  of  such  residue,  and  offered  to  pay  him  such 
sum ;  and  upon  his  refusal,  offered  to  have  his,  plaintiff's,  fourth  part  of 
the  real  estate  (to  which  he  was  entitled  under  Blencoto's  will,  as  tenant 
in  tail,  and  of  which  he  had  suffered  a  recovery)  valued,  and  to  have  the 
value  thereof  added  to  the  said  sum  of  285/.  and  then  to  divide  the 
whole  produce  equally  between  them,  which  the  defendant  Barlham"] 
also  refused,  and  commenced  an  action,  in  the  Court  of  King's  Bench, 
against  plaintiff,  as  executor  of  said  Catherine  Burt,  upon  me  bond ; 
whereupon  the  plaintiff  filed  the  present  bill,  charging  that  the  bond  was 
only  given  in  order  to  becure  such  sum  as  Uie  fourth  part  of  the  residue 

of 


Barlow. 
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1791.  of  the  testator  John  Blencoto^a  personal  estate  should  produce ;  and  that 
such  share  had  produced  285/.  only,  and  praying  that  the  condition  of 
the  bond  might  be  rectified  and  made  according  to  the  intention  of  said 
Catherine  Burty  and  defendant  BarUno  be  decreed  to  deliver  the  same 
up  to  be  cancelled,  on  payment  of  285/.  and  in  the  mean  time  he  might 
be  restrained  by  injunction  from  proceeding  in  the  action. 

The  defendant  put  in  an  answer,  by  which  he  insisted  that  the  bond 
was  given  to  secure  him  at  all  events  tne  sum  of  600/.  but  admitted  it 
was  understood  at  the  time  that  Catherine  Burt's  share  of  the  residuary 
estate  of  the  testator,  would  amount  to  that  sum. 

Mr.  Mitford.  This  bill  is  brought  to  have  the  sum  rectified,  the 
plaintiff  insisting,  that  it  was  a  mistake  in  the  calculation  of  the  testator's 
property;  and  being  a  voluntary  bond,  the  Court  ought  to  adifiit 
evidence  of  this  mis-calculation,  and  rectify  it. 

This  instrument  must  be  made  conformable  to  the  intention  of  the 
[  *454  ]  parties.  There  is  express  evidence  of  the  instrument  itself,  Q^j  which, 
upon  the  face  of  it,  in  fact,  gave  to  the  party  interested  in  it,  the  value 
of  the  property  she  should  be  entitled  to.  It  was  not  a  liquidated  sun, 
being  supposed  to  be  600/.  or  thereeUtouts.  A  voluntary  instrument 
executed  for  no  other  purpose  than  that  of  securing  her  son*in-law*8 
share.  If  it  was  a  bond  for  valuable  consideration,  it  is  clear,  that,  ac- 
cording to  the  principles  of  former  decisions,  this  evidence  ought  to  be 
received,  and  the  mistake  rectified:  It  has  been  so  held  in  cases  otpoliciety 
and  the  principle  is  particularly  laid  down  and  acknowledged  by  Lord 
Hardmcke  in  Henkle  v.  The  Royal  Exchange  Assurance  Cwnpamyy 
1  Vesey,  317m  who  says  there  is  no  doubt  this  Court  will  relieve  against 
mistakes  in  Mrritten  contracts,  as  well  as  against  /raticf,  upon  proper 
proof.  Your  Lordship  held  the  same  do<;trine  in  Taylor  v.  Rudd^  25tfa 
June^  1785.  That  was  a  case,  in  which  there  had  been  a  mistake  in 
fody  as  well  as  law,  observing,  that  such  a  mistake  might  be  recdfied  by 
parol  evidence,  but  care  must  be  taken  to  establish  proof  of  the  mistake, 
which,  in  that  case,  was  not  done ;  this  is  in  nature  of  an  instrument  for 
the  purpose  of  the  parent's  securing  a  provision  for  her  child.  The 
obligor  had  no  other  object  in  view  than  to  secure  to  her  son*in-law  this 
proportionable  share.  The  evidence  we  have  to  offer  is  that  the  plaintiff 
has  absolutely  received  no  more  than  the  sum  of  285/.  as  the  whole  value 
of  the  personal  estate ;  and  therefore  it  ought  to  be  admitted,  and  the 
mistake  in  this  bond  rectified. 

Lord  Chancellor,  You  have  no  distinct  evidence  of  the  mistake ;  had 
the  party  acted  upon  the  idea  of  a  general  speculation,  and  you  had 
offered  evidence  to  show  what  the  intention  of  the  party  was,  perhaps 
such  a  bond  as  this  might  have  been  rectified.  Supposing  it  had  turned 
out  to  have  been  more  instead  of  lessy  you  would  also  have  claimed  that 
surplus.  No  case  touches  this  point  f  2) :  It  is  not  like  that  of  the  aon 
being  deceived  in  the  property,  and  who  had  stated  to  his  mother  that 
there  were  2000/.  in  the  Bank,  and  she  had,  in  consequence  of  his 
statement,  secured  that  sum,  and  afterwards  it  appeared  that  there  was 
no  such  sum. 

Bill  dismissed. 

(2)  Vide  note  (1)  anieat  p.  451. 
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1792. 
[*]  Bal[d]wyn  agaimt  Johnson.  [  ^455  ] 

(Reg.  Lib.  1791.  A.  fol.  117.) 

S  bill  prayed,  that  the  defendant  Johnson  might  transfer  the  sum  -Executors  di- 
*  500/.  4-  per  cent,  annuities  into  the  names  of  himself  and  the  ^*^P  "  P*"^  °f 
ffs,  or  such  other  person  as  the  Court  should  think  proper,  that  propertv'^V 
me  might  be  secured,  so  as  to  answer  the  annuity  of  ^.  to  Mart/  XoAte  a  sum  in 
during  her  life,  and  that  upon  her  death  the  plaintiffs  as  executors  the°fiinds  for 
testator  Jamea  Marye,  who  was  joint  executor  in  the  will  and  securing  the 
I  of  J.  Harford^  might  receive  and  enjoy  the  benefit  of  one  moiety  pay"".^"^  o^»" 
f.     It  stated,  that  the  testator  J.  Harford,  by  his  will  dated  7th  °h"s"hey  are*"" 
tber,  1787,  after  devising  all  his  real  estates  as  therein  mentioned,  joint-tenants, 

0  Mary  Stone  an  annuity  of  20/.  payable  out  of  his  personal  estate,  and  it  shall 
>pointed  the  defendant  Johnson  executor,  that  he  added  a  codicil  survive  upon 
0,  whereby  he  appointed  James  Marye  joint  executor  with  the  de-  ^**®  ^^^'*j  ^^ 
It  Johnson  ;  that  upon  his  death  Johnson  and  Marye  proved  the  ^[j^^j.  f\\^ 
id  codicil,  and  possessed  the  testator's  assets,  and  that,  afler  pay- 

)f  the  testator's  debts  and  legacies,  there  remained  500/.  4-  per  cent. 
annuities  still  standing  in  the  testator's  name,  and  which  the  bill 
jd,  was  set  apart  to  answer  and  pay  the  said  annuity  of  20/.  to 
Stone  during  her  life,  and  the  dividends  and  interest  have  been 
lingly  paid  to  her.  That  the  testator  did  not  dispose  of  the 
B,  and  that  consequently  the  two  executors  became  entitled 
9,  equally  share  and  share  alike,  and  particularly  to  the  sum  of 
subject  to  the  annuity  of  20/.  that  Mary  Stone  as  the  sole  next  of 
id  executed  a  release  to  the  executors,  Johison  and  Marye. 
t  James  Marye  is  deceased,  having  by  his  will  appomted  the 
ffs  executors  thereof,  and  they,  as  his  representatives,  claim  one 
'  of  the  said  500/.  subject  to  the  payment  of  the  annuity  for  the 
Mary  Stone,  insisting  that  the  said  James  Marye  and  Johnson^ 

1  they  might  have  been  joint-tenants  of  such  residue,  the  same  had 
severed  by  the  said  James  Marye  and  Johnson,  for  that  the  de- 
it  Johnson  and  the  said  James  marye  did  transfer  300/.  4  per  cent. 
annuities,  part  of  the  residue  of  the  testator's  personal  estate,  to 
fendant  Johnson^  and  the  like  sum,  other  part  of  such  residue,  to 

d  James  Marye,  and  also  350/.  East  India  annuities,  other  [♦]  part  [  *456  ] 
residue  of  the  testator's  personal  estate  to  the  defendant  Johnson, 
le  like  sum,  other  part  thereof  to  the  said  James  Marye ;  and 
)re  that  the  said  James  Marye  and  the  defendants  were  entitled  to 
d  500/.  4  per  cent.  Bank  annuities,  as  tenants  in  common,  in  con- 
ice  of  sucn  severance. 

Solicitor  General,  This  joint-tenancy  has  been  severed  by  the 
?r  of  several  parts  of  the  residue,  to  the  defendant  Johnson  and 
*;  being  distributed  in  e^a/ 5^ar^5,  between  the  executors,  who 
je  joined  in  appropriating  this  sum  of  500/.  for  this  annuity  of  20/. 
ry  Stone,  These  circumstances  clearly  amount  to  a  severance; 
e  plaintiffs  have  a  right  to  have  this  nind  secured  for  his  benefit 
t  to  the  annuity  of  Mary  Stone. 

i  Chancellor.     You  come  to  divide  this  sum,  because  you  have 
1  the  other  parts  of  the  residue.     There  is  nothing  in  it,  I  must 
B  the  bill  with  costs. 
Lloyd,  on  the  other  side.     As  to  the  severance  of  the  whole 

^ide  S.  P.  Freiuen  v.  Relfe,  anieot  2  vol.  220.  et  ieq.  with  tlie  references  in  the 
notes  ;  as  also  White  v.  WUlinmSy  5  Ves.  &  Beam.  72.  75. 

residue, 
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residue,  that  cannot  extend  to  this  500/.  as  nothing  more  was  done  than 
to  let  it  continue  in  the  testator's  name  for  the  payment  of  the  annuity : 
Where  two  joint-tenants  have  made  a  division  of  some  part  of  the  property, 
that  act  cannot  make  any  alteration  or  amount  to  a  severance,  as  to 
what  may  still  remain.  Willing  v.  BainCf  3  Wms.  118.  there  the  Court 
held  it  to  survive,  except  as  to  what  had  been  actually  divided.  Fretoen 
y.  Relftf  (ante,  vol.  ii.  p.  220.) 

Lord  Chancellor.  It  seems  to  have  been  the  mutual  wish  of  both 
parties  to  run  the  hazard  of  survivorship  as  to  this  sum  of  money. 

Mr.  Solicitor  General.  The  difference  between  the  cases  cited  and 
this,  is,  that  here  the  executors  did  actually  divide  all  they  could 
possibly  touch  ;  they  were  obliged  to  let  this  sum  remain,  to  answer  the 
annuity ;  every  sixpence  candle  of  division  was  divided.  There  is  a 
clear  equity  to  sustain  the  bdl,  if  it  is  for  nothing  more  than  to  secure 
this  annuity,  though  we  cannot  deny  that  the  annuitant  it  not  a  party. 
IHall  V.  Jbigby]y  4  Brown's  Pari.  Cases,  224.  (2)  is  a  strong  case  of 
severance,  Cro.  £1. 33.  1  Salkeld,  158.  This  20/.  a  year  is  a  [*]  chaige 
upon  the  whole  residue,  and  the  executors  leaving  this  sum  to  answer 
the  annuity,  affords  a  strong  circumstance  of  intention  to  show  they  did 
not  mean  it  should  survive :  it  is  stated  in  the  answer,  that  this  stun  was 
so  appropriated  by  them. 

Lord  Chancellor  was  then  inclmed  to  direct  the  fund  to  be  paid  into 
court,  and  that  the  annuity  should  be  paid  to  Mary  Stone,  with  liber^ 
for  the  parties  to  apply  upon  her  death :  but,  after  some  opposition 
from  Mr.  Lloyd,  he  at  length  dismissed  the  bill  with  costs. 

(2)  And  in  the  8to.  ecL  577. 


lVet.jun.236.] 

[Mr.  J.  BuUer, 
oUtlbeT  Haffordf 
&  Master  Onf, 
for  the  Lord 
ChanceUor,^ 

Where  there  is 
a  joint  commia- 
sion  against 
partners,  and  a 
separate  com- 
mission against 
one,  the  as- 
signees having 
talLen  possession 
of  the  whole 
fund,  must  di^ 
Tide  it  amon^ 
the  joint  credi- 
tors; and  the 
separate  bond 
creditors  of  the 
other  partner 
cannot  daim 
against  them.(I} 


Hankey  against  Garrat. 
(Reg.  Lib.  1791.  A.  fol.  141.  b.) 

jyOOLDRIDGE  and  KeUy  were  partners  in  trade,  and  faOed  in 
1777,  and,  Kelly  then  residing  in  the  Danish  island  of  St.  Thomas, 
a  commission  of  bankruptcy  was  issued,  dated  10th  July,  1777,  against 
Wooldridge,  by  the  description  of  Thomas  Wooldridge  of  the  Crescent 
London  merchant,  in  partnership  with  Henry  Kelly  late  of  the  same  place 
merchant:  Holland  Pope  and  John  Havokins  were  chosen  assignees. 
Pope  died  soon  after,  and  Hatokins  became  insolvent  in  1779.  In  1780 
the  defendants,  Garrat  and  Rotolatt,  were  chosen  assignees,  and  received 
from  Pope*B  representatives  and  from  Hatvkins  a  considerable  sum  of 
money  arising  from  the  joint  property  of  Wooldridge  and  Kelly. 

Afterwards  an  action  was  brought  against  Kelly,  on  which  he  was  out- 
lawed, and  a  joint  commission  was  issued  against  both,  (though  Kdfy 
was  abroad,  and  had  committed  no  act  of  bankruptcy)  but  this  outlawry 
was  afterwards  reversed,  and  the  commission  superseded. 

The  assignees  having  in  their  hands  about  3000/.  or  4000Z.  In  April, 
1784,  and  in  December,  1787>  petitions  were  presented  by  joint  crediu^ 

(1)  Vide  Christ.  Bank.  L.  2toL  57.66.  11  Ves.  86.  Per  Sir  WUKam  Grant,  M.It. 
in  Everett  ▼.  Backhoute,  10  Ves.  98.  Cooke's  B.  L.  261.  (6th  ed.  &  947  5tfa  ed.)  As 
to  joint  creditors  coming  in  under  a  tepcarate  C9ff»mtfstbn»  see  tibe  Editor's  note  to  £* 
parte  Cobham,  antea,  I  vol.  576.  and  Ex  parte  Janson,  3  Madd.  Rep.  229.  The  sbote 
arrangement  is  now  generally  effected  upon  petition  only.  See  Cooke,  B.  L.  ubi  typr^ 
and  the  other  references. 

prajnng 
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or  a  dividend  ;  in  consequence  of  which,  and  an  order  for  that         1792. 
the  commissioners  ordered  a  dividend  of  Is.  in  the  pound,  to      v  ■■^■■z 
ut  of  the  separate  effects  of  WooldridgCy  and  out  of  a  moiety  of       Hankxt 

effects  of  Wooldridge  and  Kelly;  but  refused  to  divide  the        agpina 
1  moiety  df  the  joint  effects,  conceiving  that  their  jurisdiction      r^lV^o'-y 
xtend  to  it.  L    *58  J 

months  after,  the  assignees  havin?  received  between  2  and 
ore,  another  petition  was  presented  ^r  the  purpose  of  obtaining 
incellors  order  for  the  division  of  the  whole,  which  came  on  to 
in  January y  1789,  when  his  Lordship  being  of  opinion,  that  he 
t  make  such  order  on  a  petition,  recommended  that  a  bill 
3  filed,  and  dismissed  the  petition, 
sequence  of  this  the  present  bill  was  filed  31st  January^  1789, 

several  delays  and  answers  put  in,  exceptions  taken,  e^c.  final 
;ame  in  20th  January ^  1790,  by  which  they  admitted  the  sums 
their  hands,  but,  with  respect  to  the  uses  made  of  them  from 
ime,  (which  was  particularly  interrogated  to  in  the  bill)  Garrat 
the  money  in  his  hands  had  been  lent  to  his  partners,  and  that 
Eiid  interest  for  it  at  five  per  cent,  to  the  amount  of  695/.  11 5.  9^. 
(aid  he  had  also  lent  the  money  he  received  to  his  partnership, 
)een  paid  no  interest  for  it. 

the  original  bill  filed,  Kelly  died,  leaving  his  sister  Mrs.  Wool- 
the  widow  of  Wooldridgey  who  was  also   dead)  his  nearest 
who  administered  to  him ;  and  the  bill  being  amended,  and  she 
party,  by  her  answer  claimed  the  property  in  question,  as  his 
:ative,  and  also  as  a  bond  creditor, 
luse  coming  on  to  be  heard  in  Michaelmas  term,  1790, 
ardinge  for  the  plainti£&. 
are  two  questions. 

Whether  tlie  assignees  can  compel  the  administratrix  to  pay  the 
ite  to  them  ? 

hether  a  separate  bond  creditor  can  come  in  before  the  joint 
are  paid  ? 

present  case  the  joint  estate  has  been  applied  by  the  assignees 
own  benefit.  This  is  a  clear  ground  for  interest  at  the  usual 
'  it  has  been  determined,  that  wherever  trustees  have  made  use 
money*  they  shall  pay  interest  for  it  at  the  usual  rate ;  without 
J  to  what  interest  [♦]  they  have  actually  made :  and  the  delay  f  ♦459  ] 
his  case  will  be  a  sufficient  reason  for  the  defendants  to  pay  the 

isignees  objected  to  any  dividend  beyond  the  moiety  of  the  joint 

the  bill  prays  a  division  of  the  whole  fund. 

is  a  joint  fund  got  into  the  hands  of  separate  assignees ;  out  of 

inds  it  cannot  be  taken,  but  by  the  joint  creditors. 

Vooldridge  claims  it  for  the  purpose  of  paying  KeUys  separate 

;  so  that  it  is  a  question  between  the  joint  and  separate  creditors, 
ppens  that  one  of  the  separate  creditors  is  adniinistratrix ;  but 

effect  that  can  have,  is  between  her  and  the  other  specialty 

creditors. 

it  is  KMyy  by  his  administratrix,  claiming  against  the  joint 

• 

is  a  partnership  ?    Partners  are  joint-tenants  of  the  joint  fund, 

souence  is,  that  one  can  retain  the  whole  fund ;  the  one  has  no 

tne  other  but  upon  the  settlement  of  accounts.  Fox  v.  Hanbury^ 
S.     Smith  v.  De  Syha,  Camp.  469. 

se  Wooldridge  had  paid  the  joint  debts  out  of  the  fund,  Kelly 
t  have  recovered  but  on  an  account. 

tween  a  surviving  partner  and  the  representative  of  the  deceased 

partner, 
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1792.        partner,  the  survivor  at  law  has  the  whole  right/  though  he  is  a  trustee: 

^    -^  ,    '     but  he  acts  fairly  if  he  pays  all  the  joint  debts,  and  pays  over  a  moiety  of 

Hakkxt       the  surplus. 
aguxMt  Here  the  assignees  are  tenants  in  common  of  one  moiety ,  and,  by 

Garrat.  chance,  they  have  the  other  moiety  in  their  possession,  but  they  must 
pay  it  to  the  joint  creditors,  as  appears  by  the  principles  laid  down  in 
West  V.  Ski'py  1  Vesey,  242.  There  is  no  case  in  the  books  in  point  with 
this,  but  the  principle  is  laid  down  in  several  cases.  In  Gok  v.  Dufrtt- 
noy^  stated  1  Cooke's  Bankrupt  Law,  289.>  the  partnership  debts  were 
ordered  to  be  first  paid. 

Mr.  Solicitor  General  and  Mr.  Mansfield  (for  the  assignees).  The 
commission  was,  to  all  intents,  a  separate  commission,  but  joint  debts 
were  proved  under  it. 

[  *4r60  ]  [*]  Kelly  ^  moie^  of  the  joint  fund  is  a  fund  not^to  be  distributed  under 

tlie  bankruptcy.    If  Kelly  had  received  the  moiety,  and  paid  separate 
creditors  with  it,  the  payment  would  be  good. 

There  is  a  real  difficulty,  in  this  case,  as  to  Kelly  ^  moiety  of  the  fond. 
The  assignees  have  distributed  the  moiety  among  the  creditors,  but  did 
not  think  themselves  entitled  to  distribute  tlie  remaining  moiety  during 
KeUya  life.  It  was  Kelly's  money  in  their  hands,  and  he  could  not 
have  made  them  pay  interest,  as  they  were  only  his  simple  contract 
creditors.  They  were  persons  not  interested  (being  not  even  creditors) 
appointed  by  the  creditors  to  get  in  the  fund,  and  have  kept  the  money 
by  necessity ;  they  ought  not,  therefore,  to  pay  interest ;  and,  as  toe 
suit  was  made  necessary  by  the  doubts  entertamed,  they  should  not  pay 
costs. 

Mr.  Graham  rising  on  behalf  of  Mrs.  IVooldrid^e^  the  administratrix. 
Lord  Chaftcellor  stopped  him,  saying  that  the  point  would  be  reserved 
to  him,  whether  the  separate  creditors  were  first  to  be  paid  out  of  the 
moiety  before  the  joint  creditors.  His  Lordship  said  that  where  one 
partner  is  solvent,  and  the  other  bankrupt,  the  assignees  can  do  no  justice 
without  dividing  the  joint  estate  among  the  joint  creditors ;  for  they  are 
joint-tenants  of  the  whole,  if  they  can  get  it  in. 

It  was  referred  to  the  Master  to  take  an  account  of  the  joint  estate  of 
Wooldridge  and  Kelly ,  and  of  the  separate  estate  of  Wooldridge  come  to 
the  hands  of  the  defendants  the  assignees,  and  to  the  hands  of  the  de- 
fendant Susanna  Wooldridge^  as  administratrix  of  Kelly^  and  to  enquire 
whether  the  respective  partnerships  of  the  defendants  Garrat  and  Rofwlatt, 
had  ])aid  them  any  interest  for  such  parts  of  the  estate  of  Wooldridge 
and  Kelly  as  came  to  their  hands,  and  that  they  should  be  cliarged  wiUi 
such  interest,  and  that  the  Master  should  compute  interest  at  4f  percent. 
on  the  rest  of  the  money  which  came  to  their  hands  from  the  time  of 
their  receiving  the  same  (2) ;  and  the  Master  was  to  enquire  what 
creditors  had  sought  relief  under  Wooldridge  &  commission,  and  which  of 
them  were  joint  creditors,  and  whether  any  of  the  joint  creditors  had  not 
proved,  and  his  Lordship  declared,  that  the  joint  creditors  of  Wooldrid^ 
.  and  Kelly  tvere  to  be  considered  as  creditors  on  their  Joint  estate^  and  that 

[  ^461  ]  the  assignees  should  [*]  pay  the  3166/.  i6s.  ^d.  admitted  to  be  in  their 
hands,  into  the  bank,  and  the  same  should  be  laid  out  in  trust  in  the 
cause ;  and  reserved  further  directions,  till  the  Master  should  have  made 
his  report. 

Upon  the  29th  November^  the  Master  made  his  report,  and  ther^y 
certified,  that  he  had  taken  the  accounts  as  directed ;  and  that  it  wn 
admitted  before  him,  that  there  had  come  to  the  hands  of  defendants 
Garrat  and  Roxvlatt,  of  the  joint  estate  of  Wooldridge  and  KMy  (in* 

(*i)   Vide  Treves  v.  Toivnshaid,  antca,  1  vol.  384.  and  the  Editor*s  notes. 

9  eluding 
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eluding  a  sum  of  4f50l.l8s.5d.  arising  from  the  separate  estate  of 
iV'ootJridge  as  after  mentioned)  the  sura  of  6764/.  I*.  5d.  and  that  they 
had  expended,  on  account  of  the  joint  estate,  sums  amounting  to 
S199/.  ISs.  2d.,  which  left  a  residue  in  tlieir  hands  of  3564/.  8^.  Sd.,  and 
that  it  was  admitted,  there  had  come  to  their  hands  of  the  separate 
estate  of  Wooldridge,  the  sum  of  450/.  18*.  5d.y  which  made  part  of  tlie 
money  received  by  the  Defendants  from  Pope  and  HawkinSf  the  formed 
assi^ees  of^  Wooldridge,  and  which  haa  been  divided  amone  the 
creditors  who  had  proved  under  Wooldridge's  commission,  and  that 
there  was  not  any  thing  remaining  in  the  hands  of  the  defendants 
Garratt  and  Bototaft^  of  the  separate  estate  of  Wooldridge,  except  five 
Treasury  orders  of  100/.  each  bearing  an  interest  of  3/.  lOs.  per  annum, 
taken  in  pursuance  of  the  acts  for  givmg  relief  to  Americiin  sufferers,  to 
Susannah  WoMridgey  and  the  defendants,  Garratt  and  Rcndatty  jointly ; 
and  that  the  defen£nt,  Susannah,  had  Dot  in  her  possession  any  part  or 
the  joint  or  separate  estate.  —  He  then  found  that  defendants,  Garratt 
and  Rcfudait,  had,  on  the  15th  March,  1791,  paid  the  sum  of  3166/.  16*.  4c/. 
into  thebank,  (which  had  been  laid  out  in  the  purchase  of  3897/.  1^.  6d. 
bank  S per  cent,  annuities,)  and  which  being  deducted  out  of  the  balance 
in^  their  hands,  the  same  was  reduced  to  39?/.  11*.  11^.  and  it  was  ad- 
mitted before  the  Master  that  the  partnership  in  which  the  defendant 
Garratt  was  concerned,  had  paid  him  interest  for  such  part  of  the  joint 
estate  of  fVooldridge  and  Kelly,  as  had  come  to  his  hands,  695/.  \0s.  9d., 
which  was  all  the^  interest  made  by  defendant,  Garratt,  of  the  joidt  estate, 
at  the  time  of  paying  the  money  into  the  bank ;  and  that  the  defendant^ 
Rotdatt,  had  been  paid,  from  the  co-partnership  in  which  he  was  con- 
cerned, for  interest  on  such  part  of  the  joint  estate  as  had  come  to  his 
hands,  309/.  19*.  lOe/.,  which  was  all  the  interest  made  by  him,  at  [*]  the 
time  of  the  payment  made  into  the  bank ;  and  he  certified  Uiat  he  had 
computed  interest  on  the  remaining  sum  of  397/.  11*.  11^.,  the  balance 
in  the  hands  of  defendants,  Garratt  and  Rotdatt,  from  the  3d  March,  to 
the  29th  Ntyoember,  and  the  same  amounted  to  11/.  14*.  Sd.  and  that  he 
had,  in  the  Sd  schedule  to  his  report,  set  forth  an  account  what  joint 
creditors  had  proved  under  Wooldridge's  commission,  and  the  sum 
proved  by  each,  and  the  dividend  paid  to  each,  and  that  one  person  only 
who  had  not  before  proved,  Andreto  Verrier,  had  come  in  before  hini 
and  proved  a  joint  aebt  of  22/.  19*.  6^.  and  that  no  sums  of  money 
(except  the  dividends)  had  been  received  by  the  said  joint  creditors. 

The  cause  came  on  for  further  directions  on  the  Master's  report,  on 
the  8th  February,  before  Mr.  Justice  BuUer,  sitting  for  the  Lord  Chan* 
cellor,  when 

Mr.  Graham,  shortly  argued  on  the  part  of  Mrs.  Wooldridge,  that  she 
was  entitled  to  a  priority  with  respect  to  the  second  moiety  of  the  joint 
estate ;  and  that  the  assignees  could  only  divide  one  moiety  among  the 
joint  creditors,  but 

Mr.  Justice  Duller,  thought  the  assignees  must  administer  all  the  joint 
assets  in  payment  of  the  joint  creditors,  and  that  Mrs.  Wooldridge  had 
no  priority  a^nst  them,  and,  therefore. 

Referred  it  back  to  the  Master  to  tax  all  parties  their  costs,  and 
ordered  the  3897/.  \2s.  6d.  standing  in  the  name  of  the  Accountant 
General  in  trust  in  the  cause  to  be  sold,  and  that  the  money  to  arise  from 
the  sale,  together  with  the  cash  in  the  bank,  and  the  interest  upon  the 
S897/.  I2s.6d.  until  the  sale,  should  be  paid  to  the  defendants,  Garratt 
and  Ranolatt,  the  assignees,  who  were  to  apply  the  same,  together  with 
the  1408/.  lis.  2d.  reported  due  from  them,  in  payment,  nrst  of  the 
costs,  and  then  to  divide  the  residue /Miri /^a^^  among  the  creditors 
named  in  the  third  schedule  to  the  Master's  report,  and  to  Andrew 

YoL.  III.  Z  [  Vezian-j, 


HAMKKt 

against 

GARftAtf. 


[♦462] 
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1792«  C  Vezian^y  a  creditor  who  had  proved  a  debt  before  the  Matter ;  and,  by 

*_,\  m  '  consent)  it  was  ordered  that  the  five  debentdres  mentioned  in  the  report 

Hakkkt  to  be  in  the  hands  of  the  assignees  should  be  delivered  up  to  the  de- 

agoKMi  fendanti  Susannah  Wooldridge. 


C  ♦468  ] 
lun-^iio*^  [•]  Isaac  agaifisi  HaMPAOS  and  Others.  (1) 

Mr.  J.  BuUer 

for  the  Lord  (R^g*  ^^^*  1791.  A^  fol.  162.  entered  Isaac  v.  Hogarth.) 

Chancellor, 

AffidftTitt  read,  rpHE  defendant,  Humpase^  an  apothecary,  brought  an  action  acaiart 

upon  an 


» read,  rpHE  defendant,  Hunmage^  an  apothecary,  brought  an  action  acaiart 
appli-  1.  Jioiujley  and  Hogarth^  as  executors  of  a  Mr.  Siaff)e  deceasedy  for 
h£^^  to  medicines  administered  to,  and  attendance  upon  their  testator ;  Hqgartih 
ratndneiecu-  one  of  the  executors,  defended  the  action,  and  appeared  by  cofODsd; 
tkm  on  a  verdiet  Rotvley  did  not  impear,  and  the  plaintiff  at  law  recovered  a  verdicty  with 
Hi  faw(i),  after  500/.  damages ;  tne  plaintiff,  who  was  residuary  legatee  in  the  tesUtoi^s 
f^'T^P^^  will,  filed  the  present  bill  against  Humpage,  Rcwlev  and  HcgarAt 
^^  (^  charging  that  the  verdict  had  been  recovered  by  couusioa  and  firaod 

between  Humpage  and  Rofodetfy  and  praying  to  be  1^  in  to  try  Ae 
merits  of  the  case,  and  for  an  mjunction  to  restrain  further  proceedingt 
in  consequence  of  the  verdict*    The  answers  were  come  in. 

Mr.  Solicitor  General  moved  for  an  injunction,  stated  it  as  a  grosi 
case  of  fraud  and  collusion,  by  which,  alone,  the  verdict  could  have 
been  obtained,  and  proposed  to  read  affidavits  to  prove  his  case. 

Mr.  Richards  opposed  this,  insisting  that  there  was  only  one  case  in 
which  affidavits  could  be  read  against  the  defendant's  answer,  in  order 
to  obtain  an  injunction ;  that  was  the  case  of  waste,  and  to  shew  tins  he 
referred  to  the  case  of  Lady  Strathmore  v.  BotoeSf  {anief  vol*  ii.  p.  88.) 
The  answer  must  be  taken  pro  hdc  vic^  to  be  true,  and  nothing  can  be 
read  but  out  of  the  answer. 

Mr.  Solicitor  General^  Mr.  Mitfordf  and  Mr.  Stanley  on  the  part  of 
the  plaintiff,  and  Mr.  Mansfiefd  on  the  part  of  Mr.  Hpearth^  contended, 
that  the  affidavits  ought  to  be  read:  that  this  was  different  from  the 
conunon  case,  where  a  person  who  brought  an  action  at  law  was  after- 
wards made  a  defendant  in  equity ;  in  which  case,  on  an  application  for 
an  injunction  after  answer,  nothing  could  be  read  but  out  of  the  answer: 
but,  m  this  case,  a  fraud  was  charged  between  Humpage  and  one  of  the 
executors,  to  defeat  the  justice  of  the  case»  under  the  form  of  a  legsl 
enquiry,  and  the^rial  at  law  was  a  part  of  the  fraud  charged.  It  is  t 
bill  by  the  residuary  legatee,  complaining  of  a  firaud  in  Uie  executor, 
by  which  his^  residuary  fund  will  be  dimmished ;  and  thereforCy  rather 
£  ^464  ]  resembles  the  case  of  waste,  in  which  the  affidavits  [*]  have  been 
allowed  to  be  read.  They  cited  Mr.  Cox's  note  of  Siratkmare  ▼• 
Botoes  (2),  3  P.  Wms.  2S5*  a.  (where  other  cases  are  cited,  in  which  the 

(1)  TIus  case  seems  to  havQ  been  tdwayi  considered  as  Tery  qneadonablab  omI  <•  ^ 
been  held,  /or  a  long  timepastt  of  no  authority.  Sec  in  Il€auon  ▼.  Gardiner,  7  Vcs-  SO&t 
Berkley  v.  Brt/mer^  9  Ves.  356.  and  in  Mr.  Swantton*s  ooinprdieDaiTe  and  iMcfol  waif 
to  Smythe  ▼.  Smytke,  1  Swanst.  Rep.  254.  where  most  of  the  material  aothoritiei  tf* 
classed,  and  to  which  the  profession  can  be  most  readily  referred.  Tht  rnaann  vinr  ^ 
above  decision  is  peculiarly  wrong  seems,  tliat  such  principle*  altfaoogh  appJIfa'A  '^ 
some  instances,  to  cases  of  watte  and  destruction,  has  no  raferenoe  to  oaan  of  pnoit^ 
ings  at  law.  Sec  particularly  Norway  v.  Rowe^  19  Vet.  144.  &c  Smytke  ▼.  Smj^* 
1  Swaiist.  252. 

(2)  S.  C.  atitca,  2  vol.  88,  89. 

game 
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•ame  thing  has  been  done)  to  shew  that  it  was  Lord  KenyofC%  opinion 
that  Uiey  ought  to  be  read,  and  that  he  would  have  ordered  them  to  be 
read  if  the  parties  had  not  consented.  So  in  Chamberlyne  v.  Dummer^ 
(antCy  vol.  i.  p.  166.)  the  affidavits  were  read ;  and  the  same  in  a  case  of 
Charlton  v.  Pamther(S)t  26th  March^  1753,  relative  to  a  partnership.  (S) 
Also  in  Robinson  v.  Lord  Byrony  (vol.  i.  p.  588.)  where  the  bill  was  to 
restrain  Lord  Byron  from  letting  a  greater  quantity  of  water  than  usual, 
flow  upon  a  miii,  affidavits  were  read  against  the  answer.  Ccie  v.  Gibbs^ 
S  P.  Wms.  285.  was  the  case  of  a  patent  invention,  where  affidavits  were 
read  against  the  answer.  The  plaintiff,  in  the  present  case,  if  he  cannot 
have  an  injunction,  will  be  driven  to  charge  Ravoley  with  a  devastavit. 
If  the  money  once  gets  into  the  hands  of  the  plaintiff  at  law,  the  decree 
hereailer,  in  favor  of  the  present  plaintiff,  may  be  useless.  (S) 

Mr.  Graham  and  Mr.  Richards  for  the  derendants.  There  is  nothing 
in  this  case  to  take  it  out  of  the  general  rule.  The  only  cases  where 
affidavits  are  permitted  to  be  read,  are  cases  of  waste,  or  similar  cases 
to  waste,  namely,  where  irreparable  injury  would  be  done  if  the  Court 
did  not  interfere,  as  in  the  case  of  patent  inventions.  In  the  case  of 
waste,  the  injunction  is  granted  on  proof  of  title,  and  on  affidavit  of 
waste ;  there  the  Court,  having  granted  the  injunction  on  affidavits,  will, 
upon  the  shewing  cause,  look  back  to  the  affidavits  on  which  the  rule 
was  granted,  but  will  it  admit  of  affidavits  being  read  against  the  answer  ? 
So  in  the  case  upon  the  partnership,  the  suggestion  was  that  the  partner 
was  insolvent,  and  that  irreparable  damage  would  ensue  if  the  Court  did 
not  interfere.  This  is  an  action  by  Humpage  against  the  executors  of 
Sharpe.  Is  there  a  pretence,  that,  if  a  verdict  should  go  against  them, 
there  will  be  irreparable  damage  ?  It  does  not  appear  that  they  are  in- 
solvent. Is  there  any  thing  like  waste  ?  If,  on  the  hearing  they  prove 
the  collusion,  they  must  bring  back  the  money  that  has,  against  con- 
science, been  recovered  at  law.  In  the  cases  of  waste  and  patents, 
there  could  be  no  relief  if  the  injunction  did  not  go. 

Mr.  Justice  BuUer.  The  objections  against  reading  the  affidavits  are 
not  entitled  to  any  favor,  it  being  only  for  delay;  whether  [*]  the 

auestion  is  tried  now  on  the  affidavits,  or,  by  and  by,  at  the  hearing  of 
le  cause,  the  difference  is  only  the  chance  of  the  plaintifi  losing  the 
money :  but  if,  in  the  common  case,  the  affidavits  cannot  be  read,  they 
must  not  in  this.  And  it  is  said,  that,  in  the  common  case,  nothing  can 
be  read  but  what  appears  on  the  face  of  the  answer ;  but,  certainly,  there 
are  cases  where  that  rule  does  not  prevail ;  toaste  is  one  of  these^  and  the 
ground  of  the  exception  is,  that  an  irreparable  mischief  tootdd  ensue  ;  and 
that  the  Court  will  prevent  that  irreparable  mischief  by  its  interposition* 
The  present  case  is  very  like  that.  Here  is  a  demand  of  the  specific 
thing  —  the  assets  of  the  testator.  That  is  a  difference  between  courts 
of  law  and  of  equity ;  courts  of  law  only  affect  the  person  of  the  de- 
fendant, courts  of  equity  bind  the  assets  themselves.  The  plaintiff'  here 
saySf  the  defendants  are,  by  collusion,  toasting  the  assets  of  their  testator, 
to  nAich  he  is  entitled.  That  brings  it  within  the  case  of  waste.  So  in 
the  case  of  patents,  it  will  not  remain  the  same  at  the  trial.  It  is  a 
reason  for  gomg  out  of  the  common  course,  because  the  plaintiff  would  be 
injured  by  the  exercise  of  the  right  in  the  mean  time.  In  Robinson  v. 
Lord  Byron,  the  Court  granted  the  injunction  upon  the  same  reason,  on 
reading  affidavits.    But  another  reason  the  plaintiff  proceeds  upon,  is 

(3)  It  is  to  be  obseired,  that  a  material  mistake  occurs  in  Mr.  Vesc}f%  statement  of 
this  case  in  the  contemporary  report  (1  Ves.  jun.  429.) ;  the  name  of  it  is  Charlton  v. 
PwUer  {YL  L.  1752.  A.  fol.  73.  b.)  The  editor  examined  the  facts  in  Reg.  Lib.  and 
fumishea  Mr.  Vesey  with  the  correction,  which  is  now  inserted  in  that  gentlenum's 
19  voL  p.  148.  note. 

Z  2  fraud; 


Isaac 

agoiialt 

HuMrAGi. 


[♦465] 


Isaac 
against 

HUMFAOC 
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fraud ;  and  in  case  of  fraud,  an  immediate  interference  is  necessary;  and 
therefore,  it  being  such  a  case,  the  affidavits  must  be  read. 

Upon  reading  the  affidarits,  and  they  making  out  a  rery  strong  case, 
Mr.  Humpage  the  plaintiff  at  law,  being  present,  consented  to  a  new 
trial.  (4.) 

(4)  An  iisue  was  directed,  **  Quantum  meruii,**  R.  L. 


Mr.  J.  Bu!Ur 
for  the  Lord 
GUmcdlor, 

Testator  leayct 
ti  residue  in 
trust  for  four, 
with  furriTor- 
shlp.    Two  die^ 
ihetunived 
shares  shall 
jimme  as  well 

as  the  or^TRo' 
shares;  [being 
the  case  tf  an 
aggrqpite 
And.  (1)] 

[♦466] 


W0RLID6E  againsl  Churchill  and  Others.    [1 1th  Feb.^ 

(Reg.  Lib.  1791.  B.  fol.  222.) 

JPDfVARD  WORLIDGE,  the  plaintirs  father,  seised  of  estates  in 
fee«simple,  and  possessed  of  personal  estate,  made  his  will,  dated 
19th  j^tigiutf  1772,  and  thereby  gave  unto  Mary  Worlidge  un  annui^ 
of  1^.,  ^md  also  gave  to  the  defendants,  ChurchiU  and  others,  all  bit 
real  estates,  and  also  all  his  personal  estate,  on  trust  to  sell  the  same, 
and  the  monies  arising  therefrom,  after  patftneni  qf  his  debtSf  and  retain- 
ing  so  much  as  should  be  sufficient  to  purchase  such  annuity,  to  lay  <nd 
the  same  [*]  in  Government  security,  in  their  names,  in  trusty  ana  for 
the  benefit  of  Rosalba  IVorlidge^  plaintiff  Edward  JVorlidge,  iVilUam 
Worlidget  and  John  Worlidge,  to  be  equaUy  divided  amongst  them^  on 
their  attaining  the  ages  of  2i  years 9  bat  if  any  of  them  should  happen  to 
die  before  attaining  such  age  cf  21  years^  then  such  deceased  child's  share 
to  go  to  the  survivors  or  survivor  of  them^  and  he  directed  the  said 
trustees  to  apply  the  interest  of  such  trust  money y  during  their  minority, 
for  and  towards  their  maintenance  and  education^  but  if  the  interest 
should  be  more  than  sufficient  for  such  ^purpose,  then  he  directed  the 
trustees  to  lay  out  the  same  for  the  said  children's  mutual  benefit,  and 
in  case  aU  the  said  four  children  should  happen  to  die  before  attaining 
the  age  of  21  years,  and  leave  Mary  Worlidge  living,  then  he  directed 
the  trustees  to  pay  her  tlie  interest  ^  such  trust  money ^  from  time  to  time 
as  it  should  grow  due,  and  afler  the  decease  qf  atlt  he  gave  and  be- 
queathed the  said  trust  money  to  the  children  of  his  late  uncle  Mr. 
Stephen  [^Landen']^  to  be  equally  divided  among  themf  share  and  share 
alikCi  with  power  to  the  trustees  to  put  the  sons  apprentice,  and  proride 
apprentice  fees,  and  made  the  trustees  executors. 

Testator  made  two  codicils  immaterial  to  the  present  question. 

John,  one  of  the  children,  died  in  the  life-time  of  the  testator. 

William  Augustus ,  (in  the  will,  called  William^)  died  in  February^ 
1783,  an  infant  aged  about  seventeen,  intestate  and  without  issue,  aod 
the  defendant,  Tovmshend^  having  obtained  letters  of  administration,  was 
his  personal  representative. 

'  Rosalba  died  in  July^  1786,  an  infant  about  eighteen,  but  made  a  will 
disposing  of  such  estate  and  effects,  of  what  nature,  S^Cm  as  she  became 
entitled  unto,  and  vested  in  her  in  consequence  of  the  decease  of  her 
late  brother  John  William^  in  the  life-time  of  her  father,  and  af^  the 
decease  of  her  late  brother  William  Augustus  Worlidge  by  virtue  of  the 
will  of  said  Ednard  Worlidge^  or  otherwise  howsoever,  *^  and  also  ber 
*'  estate  and  effects  whatsoever  which  she  might  be  possessed  of  or 

ft)  See  the  case  of  ffarman  ▼.  Didnnson,  and  the  note,  as  reported  bj  the  Editor 
from  the  Keg.  book,  antea,  1  vol.  91.  and  note  the  distinction  with  reference  to  the  prin- 
cipal case,  and  that  of  Ferguson  y.  Dunbar,  in  Mr.  Bronm'9  note,  postea,  469. 

"  entitled 
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*r  entitled  unto  and  which  she  had  right  to  dispose  of"  and  made  the 
defendant  Porter^  executor  of  such  will. 

[*]  The  plaintiff  filed  his  bill  against  the  executors,  for  an  account,  and 
prayed,  inter  alia,  that  the  representatives  of  fViUiam  Augustus,  and 
Rosalba,  might  set  forth  their  claims. 

The  defendant,  Townshend,  by  his  answer,  submitted  that  he  was  en- 
titled, as  representative  of  WiUiam  Augustus  Wortidge,  to  such  share  as 
his  intestate  would  have  been  entitled  to. 

The  defendant.  Porter^  as  executor  of  Rosalba,  insisted  that  John 
having  died  in  the  life  of  the  testator,  one  fourth  part  of  the  money 
arising  from  the  sale  of  testator's  estates,  to  which  John  would  have  been 
entitled  had  he  survived  testator  and  attained  twenty-one  years  of  age, 
upon  decease  of  testator,  accrued  to  plaintiff  and  said  Rosalha  and 
WiUiam  Worlidge,  and  the  interest  therein  became  vested  in  them,  im- 
mediately, and,  upon  the  decease  of  said  WiUiam,  an  infant  under  twenty- 
one,  his  share  also  in  testator's  estate,  vested  immediately  in  plaintiff 
and  Rosalba,  in  equal  proportions,  and  thereibre  claimed  the  same, 
subject  to  the  trusts  of  her  will. 

The  cause  coming  on  tabe  heard  (11th  February,  1792]  before  Mr. 
Justice  BuUer,  sitting  for  Lord  ChanceUor, 

Mr.  Solicitor  General,  Mr.  Mitford,  and  Mr.  Richards,  (for  the  plain- 
tiffs) argued,  that  although  the  general  rule  had  been,  that  where  there 
were  not  particular  words  used  for  the  purpose,  surviving  shares  would 
not  survive  again ;  but  that,  though  the  original  shares  should  go  over». 
those  which  accrued  by  survivorship,  would  be  vested  interests  in  the- 
children  dying,  and  transmissible  to  their  representatives ;  yet  that  the 
rule  had  been  much  blamed,  and  disapproved  of  by  the  court :  that  in 
the  case  of  Pain  v.  Benson  and  Palmer,  3  Atkyns,  78.,  Lord  Hardwicke 
had  availed  himself  of  the  particular  circumstances  of  the  case,  to  deter- 
mine in  contradiction  to  the  rule,  lliat  the  present  Lord  ChanceUor, 
though  he  acknowledged  the  existence  of  the  rule,  expressed  his  disap- 
probation of  it  in  the  case  Ex  parte  West,  (ante,  vol.  1.  p.  575.)  There  it 
was  a  gift  to  A.  B,  and  C,  of  1000/.  each  at  twenty-one,  not  a  gift  of 
SOOOl.  to  be  divided  among  them ;  A.  died,  and  then  B.  died,  the  ques- 
tion was,  whether  the  part  of  ^.'s  legacy,  which  had  survived  to  B. 
should  survive  again  to  C  or  only  B.*s  original  share  so  survived.  Mr.^ 
Maddocks  cited  the  case  of  Rudge  v.  Barker,  Forrest,  124.  Lord  Chan^ 
ceUor  [*]  thought  the  word  share  would  mean  all  the  part^  took  under 
the  will,  and  would  take  in  the  survived  as  well  as  the  original  share ; 
but  did  not  care  to  overturn  the  decisions,  silting  in  bankruptcy,  where 
he  could  have  no  opportunity  of  reconsidering  his  opinion ;  at  the  same 
time  saying,  that  if  the  parties  would  bring  it  before  him  in  a  more 
solemn  way,  he  would  give  it  more  consideration.  It  is  true  that,  in  tiiat 
case,  a  bill  was  filed,  and  set  down  before  Lord  Kenton,  who  decreed 
that  the  surviving  share  did  not  survive ;  but  that  was  because  he  did 
not  see  sufficient  in  the  particular  will  before  the  Court,  to  vary  from 
the  general  rule.  But,  there,  the  legacies  were  three  separate  and  dis- 
tinct legacies,  and  the  words  were,  '*  in  case  any  of  them  should  die," 
not,  as  in  this  case,  one  aggregate  sum  to  be  divided  among  three  per- 
sons at  twenty-one.  The  case  of  Pain  v.  Benson  shews  how  ready 
Lord  Hardwicke  was  to  take  the  case  out  of  the  rule,  and  Lord  Thur- 
low  approved  of  his  readiness  so  to  do,  though  he  did  not  think  the  cir- 
cumstances of  the  case  furnished  such  a  distinction,  upon  the  will  before 
the  Court.  There  can  be  very  little  doubt  as  to  the  testator's  intention : 
It  is  a  trust  by  sale  of  real  and  personal  estate,  to  constitute  ao  aggre- 
gate fund,  which  is  given,  in  the  entirety,  to  the  trustees,  and  it  is  not  to 
receive  a  divisible  quality  till  the  legatees  attain  twenty-one  years  of  age ; 
and  if  any  of  them  die  before,  the  share  of  such  deceased  child  is  to  go 
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Cases  Argued  and  Detebmiked 

to  the  Burvivorsy  the  Interest  is  to  be  applied  for  maintenance,  and  if  it 

E roved  more  than  sufficient,  the  surplus  was  to  be  disposed  of  fiir  the 
enefit  of  all*  The  clause  giving  it  over  in  failure  of  all  the  children  is 
decisive  of  the  testator's  sense,  for  nothing  was  to  go  over  unless  all 
died ;  it  was  clear,  therefore,  that  if  one  med,  he  meant  the  others  to 
take  the  whole,  and  that  if  all  but  one  died,  the  whole  should  go  to  that 
one  survivor.  Another  circumstance  in  this  case  is,  that  one  of  the 
children  died  in  the  life  of  the  testator,  and  wherever  a  legacy  is  given 
to  persons  with  benefit  of  survivorship,  this  Court  has  considered  it  as  a 
remainder.  The  old  rule  seems  to  nave  been  founded  on  the  case  of 
Woodxoard  v.  Glassbrooke^  2  Yem.  S88.,  which  went  on  the  sirictnesi 
with  which  devises  of  real  property  are  considered ;  but  even  there  if 
there  had  been  additional  words,  that  if  all  died,  it  should  go  to  il.  they 
would  have  raised  a  different  construction.  But  what  fumiabes  a  dis- 
tinction in  this  case,  is,  that  in  almost  idl  the  decided  cases  tbe  legacies 
were  distinct,  that  was  the  case  in  Perkins  v.  MicHdhtoaUe^  1  Wiiis.274. 
In  Rudge  v.  Barker,  Cases  Temp.  Talb.  124.,  in  Barnes  [♦]  v.  Batttard^ 
cited  3  Atk.  79.,  and  Scoolding  v.  Green,  Free  Ch.  S7. 

Mr.  Selunfn  and  Mr*  Jones  for  the  defendant,  Porter^  the  executor  of 
RosMa* 

Rosalba  gave  all  that  accrued  to  her  by  survivorahip  to  the  defendant. 
Porter ;  she  claimed  one  third  of  the  share  oi  John,  wno  died  in  the  life- 
time of  the  testator.  It  appears  by  Willing  v.  Baine,  S  P.  Wma*  113., 
that  his  legacy  was  vested ;  m  that  case,  two  cases  are  cited  from  Vermm 
that  prove  the  same  position. 

Mr.  Justice  BuUer.  No.  John  could  take  no  share,  the  will  most 
stand  as  divided  among  three. 

Mr.  Sehoyn  and  Mr.  Jones.  —  If  she  could  not  claim  any  share  fnmi 
John,  she  claimed  one  half  of  the  share  of  William,  with  the  plaintiff. 
That  was  an  accumulated  share,  and,  according  to  the  cases»  could  not 
survive  over  again.  It  is  fully  decided  in  Perkins  v.  Mickkihvoaite,  that, 
in  these  cases,  the  surviving  portion  is  a  vested  interest  in  the  surviving 
child ;  and,  in  this  case,  there  are  no  words  to  create  a  joint^tenancy.  It 
is  the  well  known  practice  of  skilful  conveyancers  to  introduce  wordi 
to  make  such  interests  survive  again ;  if(4iich  shews  their  opinion,  that, 
without  such  express  words,  they  would  not  do  so ;  and  it  appears  from 
the  case  in  3  Atkyns,  that  the  survived  share  has  always  been  considered 
as  being  in  the  nature  of  a  new  legacy.  On  the  petition  Ex  parte  West, 
Lord  Thurlov),  though  he  was  sitting  in  bankruptcy,  gave  the  subject 
great  consideration,  and  determined,  that  the  survived  share  could  not 
survive ;  and  Lord  Kent/on,  when  that  case  came  before  him,  said,  it 
would  be  too  much  to  extend  the  words,  by  mere  conjecture,  beyond 
the  common  meaning.  In  Ferguson  v.  DunhaT,\  7th  May,  1781,  [•]  Lord 

Chanedkr 

f  FnousoN  agqinU  Dcnsar  and  Othen,  7U1  Afoy,  1781.  (a)  WUHam  Dunbar^ 
Tised  to  plaiDtiff,  his  executor,  to  much  of  his  personal  estate  as  would  purrhait  an 
annual  sum  of  550/.  which  he  gave  to  his  wife  for  her  life ;  and  he  direded  the  prin- 
cipal, after  her  decease,  to  be  paid  to  his  children ;  that  is  to  say,  onmhalf  Id  hk  ion 
Otorge,  and  the  other  half  to  his  daughters,  Elizabeth  and  Charlotte,  eoiudly,  if  Ihring  A 
the  death  of  their  mother ;  and  if  any  of  them  should  die  in  the  life-tmie  of  the  motbtfr 
leaving  issue,  he  gave  that  share  to  the  issue  of  such  child  or  children  equally,  at  Ibe 
age  of  twenty-one  years,  or  day  of  marriage ;  but  ^  anxf  rfthem  thtnUd  die  before  the  tge 
(f  ttventy^one  years,  without  issue,  he  gave  that  share  to  the  survitfors:  and  if  all  of  than 
should  die  wiUiout  leaving  children^  then  he  directed  the  same  to  fall  into  the  itsidiis  d 
his  personal  estate.     He  gave  his  daughters  80002.  each,  and  appointed  fait  aoa  rendiitfy 

fegftee* 


(a)  There  is  no  entry  in  Reg.  Lib.  upon  this  occasion.  Upon  this  died  ems,  mit 
per  M.R,  in  MiUotn  v.  Audrey,  5  Vea.  469.  and  the  Editor's  note  to  ffarmem  ▼•  Jkchm- 
son,  nntta,  1  vol*  91. 


IN  THB  Court  of  Chancert. 

Ckanedlot  had  decided  the  same  thing.  But  it  is  said,  there  is  a  differ- 
ence between  this  case  and  that  of  distinct  legacies*  We  never  heard  of 
such  a  distinction ;  if  there  be,  the  words  here  are  such,  as  to  make  the 
legatees  tenants  in  common,  which  makes  it  the  same  thing  as  if  they 
were  distinct  legacies.  In  this  case  also  the  interest  is  appointed  to  be 
applied  to  the  maintenance  and  education  of  the  children,  that  circum- 
stance vests  the  legacies,  Fonnereau  v.  Fonnereau^  S  Atk.  6^5^  As  to  the 
last  clause,  that  does  not  ex  vi  termini  apply  to  the  whole,  but  to  the  last 
unvested  share. 

Mr.  Justice  BuUer.  There  are  cases  in  which  the  Court  finds  that,  in 
its  decisions,  it  has  not  followed  the  intent  of  testators,  as  in  the  case 
where  freehold  property  is  given  to  the  devisee  generally,  without  words 
of  limitation,  the  Court  will  not  vary  from  the  legal  rule ;  but  if  it  is 
clear  the  testator  meant  to  give  the  devisee  an  absolute  interest,  the  Court 
will  raise  a  fee. 

This  is  a  case  of  the  same  kind ;  the  Court  has  thought  itself  bound 
to  decide  according  to  the  rule  of  law,  though  the  construction  was  against 
the  intention  of  the  testator,  as  it  was  in  we  case  Ex  parte  West,  where 
the  gift  was  (d  a  distinct  legacy. 

It  is  impossible  to  express  a  greater  dislike  to  a  rule,  than  Lord 
Thurlow  expressed  in  that  case ;  and  he  ended  with  an  indication  to  the 
parties  to  bring  the  case  before  him  again.  He  was  of  the  same  opinion 
when  he  decided  Ferguson  v.  Dunbar ;  he  was  desirous  to  catch  hold  of 
the  circumstances,  to  take  the  case  out  of  the  rule. 

[*]  The  lan^age  that  has  been  used  on  these  subjects,  is  not  easy 
to  account  for ;  m  Rudge  v.  Barker,  it  is  said  by  the  Master  of  the  Rolls, 
that,  whatever  the  intention  of  the  testator  might  be,  the  Court  must 
judge  on  the  words  of  the  will.  That  expression  is  not  accurate ;  the 
Court  must  go  upon  the  words  of  the  will,  to  discover  the  testator's 
intention  ;  but,  if  the  intention  is  apparent,  it  must  be  pursued. 

The  distinction  as  to  their  being  distinct  legacies,  is  rather  a  nice  one, 
but  not  so  nice  as  not  to  be  regarded ;  in  Rudse  v.  Barker,  it  is  said 
**  had  they  not  been  distinct  legatees,  it  might  have  been  another 
*^  question;"  that  shews  the  rule  was  not  thought  to  apply  to  an 
aggregate  fund. 

If  Uiis  were  res  nova,  and  there  was  a  limitation  to  ^*  survivors  and 
**  survivor'*  no  one  could  collect  the  intent  to  be  otherwise  than  that  the 
survivor  should  take  the  whole:  but  if  the  case  had  rested  there,  I 
should  have  thought  it  difficult  to  get  over  the  objections. 

But  the  strong  part  of  the  present  case  is,  the  testator's  intention  to 
keep  it  as  an  aggregate  fund.  He  has  made  use,  in  two  different  parts 
of  the  will,  of  the  words  trust  money  ;  that  expression  does  not  apply  to 
the  share  of  each  child,  but  to  the  whole  fund  in  the  trustee's  Jiands, 
and  takes  in  the  whole  fund,  that  is  to  be  distributed  under  the  will. 
The  second  place  where  he  uses  the  expression,  trust  money,  is  in  tlie 
gift  over  to  the  children  of  his  uncle  \JLanden']  ;  and  though  the  ex- 

l^gfttee.  Charlotte  married  Richard  Mitchell  t  afWrwsrds  tlie  mother  died :  and  Charlotte  , 
died*  leaving  two  daughters  by  Richard  Mitchell,  who  were  defendants  to  the  bilL  which 
was  brought  by  the  executor  to  have  the  trusts  of  the  will  carried  into  execution,  and 
to  be  disdiarged  on  account  of  his  great  age.  After  the  death  of  C/iaHotte,  Elizabeth 
died  under  are,  and  without  issue.  The  question  was,  whether  the  children  of  Charlotte 
were  entitled  to  any  part  of  tlie  share  of  Elixaheth* 

Lord  ChanceOor  said,  this  was  one  of  those  cases  in  which  he  had  the  mortification  to 
see,  that  what  was  most  probably  the  testator^s  intention  could  not  be  executed  for  want 
of  bis  baring  been  properly  advbed,  and  baring  sufficiently  explained  himself;  that  he 
thought  the  testator  meant  the  children  should  take  the  share  which  would  have  ac- 
crued  to  the  parent  if  liring ;  but  not  having  said  so,  but  limited  such  share  to  the  sur- 
rivors  or  surrivor,  he  must  declare  George,  as  the  only  sunrlving  child,  entitled  to  the 
whole  of  £li»abeth*9  share ;  and  decreed  accordingly. 
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pretsions  thjs  vohoU^  or  aU^  are  not  used,  the  words  trud  MOMy  Sre 
tantamount  to  them.  The  plaintiff  therefore  is  entitled  to  the  whole 
fund. 

And  all  parties  must  have  their  costs  paid  out  of  it. 


JMei,  [18th  (8)1 
SSdJUw 

OMightcn 
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[  •472  ] 


The  words 
*'  and  also*' 
maj  so  far 
disanite  two 
clauses  of  a 
sentence  as  to 
give  a  different 
construction  to 
the  same  worda. 


Mat  against  Wood* 

(Reg.  Lib.  1791.  B.  fol.  156.) 

^TVIE  testator  gave,  by  his  will,  as  follows,  '*  I  give  to  my  daughters, 
^  Maty  and  Margaret^  the  sum  of  3000/.  5  per  cent,  navy  annuities, 
and  all  the  dividends  and  proceeds  arising  [*]  therefrom,  to  be  emulUf 
divided  bettoeen  them,  and  all  my  estate  at  St,  Oitfth^  to  be  equattif  dmiei 
betxoeen  thentf  vahen  they  shall  arrive  at  iv^nty-four  years  of  age^  aad 
[also  (2)]  I  give  to  my  sons,  Richard  and  Johtif  all  the  resioue  and  re- 
mainaer  of  my  property  and  estate,  bond-debts,  mortgages,  annuities,  4rc. 
to  be  mutually  ana  equally  enjoyed  by  them ;  and  he  appointed  IL  Ster^ 

lingy Talman  and  Thomas  JVood,  executors  of  his  will. 

One  of  the  testator's  daughters^arried  the  plaintiff,  May^  and  died, 
after  she  attained  twenty-one,  but  before  she  arrived  at  twenty-four 
years  of  f^,  the  period  mentioned  in  the  above  clause. 

The  bill  was  filed  by  the  plaintiff.  May,  against  Thomas  Wood^  the 
surviving  executor,  and  other  parties  residuary  legatees,  insisting,  that  a 
moiety  of  the  said  8000/.  was  a  vested  legacy,  and  that,  notwithstanding 
his  wife  had  died  under  twenty-four  years  of  age,  it  was  transmissible  to 
him,  as  her  representative. 

(1)  See  1  Roper  on  Legacies,*  1 3 1,  et  teq.  In  this  case  the  gift  of  each  benefit  was 
considered  as  entirel j  distinct  from  the  period  of  dmtian  and  payment,  or  entering  into 
poteeuion, 

(2)  The  Editor  haying  been  favoured  with  Sir  J.  Simeon  »  notes  of  the  ai^gument,  and 
of  the  M.  R.*s  observations  upon  hb  first  impression  of  the  case  a  few  days  previoodj 
to  the  period  of  this  report  (viz.  Feb.  1 8th.),  thinks  it  material  to  insert  them :  — 

Mitford  and  Stanley  contended,  nothing  vested  until  the  daughter  claiming  attained 
twenty  four ;  for  that  the  words,  "  when  thej  $hail  arrive,  &c.**  are  coupled  with  the 
first  member  of  the  sentence  by  the  words  **  ajtd  also,**  and  are  as  much  to  be  applied 
to  the  personal  bequest  as  to  the  devise  of  the  lands ;  that  the  legal  effect  of  the  wofdi, 
to  be  eaually  divided,  was  to  make  a  tenancy  in  common  ;  therefore  it  was  the  same  ss  if 
he  haa  devised  to  them  as  tenants  in  common,  and  alto  the  land  to  them  as  tenants  in 
common,  at  the  age  of  twenty  four  j  find  said,  that  if  the  words  were,  sulffect  to  debts, 
instead  of,  at  the  age,  &c,  the  Court  would  subject  both  funds. 

Lloyd  and  Pemberton  contra,  -r  The  first  clause  is  a  complete  vesting  clauae  as  to  the 
personalty  only,  the  actual  possession  is  suspended  until  twenty-^me.  That  if  tfasrt 
was  any  doubt  upon  the  wonls  as  to  that,  the  gift  of  the  dhndends  would  make  it  dear ; 
for  no  contingent  words  make  a  difference,  if  interest  be  given  in  the  meantime.  And 
if  nothing  did  vest  in  either  until  she  attained  twenty-four,  it  was  not  clear  that  there 
might  not  be  survivorship  between  themselves ;  but  that  the  word},  '*  and  also,**  tbough 
strictly  conjunctive,  shewed  he  had  completely  spoken  the  whole  of  bis  intention  re- 
specting the  personal  bequests,  and  was  taking  up  a  new  devise  of  another  sii|])|ect ;  and 
the  repetition  of  the  words,  equally  to  be  divided.  Sec  are  unnecessary,  unless  used  for 
the  purpose  of  coupling  it  with  the  following  words,  which  in  plain  oonstmctioo  ought  lo 
be  applied  only  to  the  latter  member  of  the  sentence. 

Arden,  M.  R.,  thought  the  plaintiff^  was  right  in  both  points,  and  though,  without  the 
repetition  argued  upon,  the  last  words,  **  when  they  shall  arrive,**  would  depend  upon  aad 
apply  equally  to  both  members  of  the  sentence  that  precede,  (and  the  more  ao  as  the  word 
'*  give**  governs  and  connects  both  members,)  yet  he  thought  the  repetition  disconnected  the 
two  members,  so  far  as  to  make  the  words  **  wften  they,*'  &c.  apply  only  to  the  latter 
paember ;  but  took  time  till  Monday, 

Matter 
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Master  of  the  Rolls.  (2)  — The  question  arises  upon  the  clause  in  the        1792. 
testator's  will,  containing  the  gift  of  the  3000/.  navy  annuities,  to  his 
daughters,  Mari/  and  Margaret,    I  must  confess,  that  I  have  never 
entertained  a  doubt,  as  to  the  point,  conceiving  it  to  be  perfectly  settled 
in  respect  to  principle,  as  well  as  construction;  the  only  reason  for 
deferring  my  judgment  was,  for  the  purpose  of  looking  into  the  case  of 
L,ove  and  L  Estrange^  8  Brown,  Pari.  Cas.  3S7-  [5  vol.  59.  octavo  ed.] 
cited  in  Monkhouse  and  Holme^  (ante^  vol.  i.  298.)  which  comprehends 
all  the  authorities  upon  this  point,  as  to  pecuniary  legacies,)  which  is 
adverted  to  by  Lord  Loughborough^  as  having  been  determined  upon 
the  ground  of  its  being  a  residue.  (3)     One  does  not  know,  upon  what 
ground  the  judgment  of  the  Lords  might  be  founded,  but  upon  the  state- 
ment of  the  case^t  does  not  seem  to  warrant  that  observation ;  it  not 
l)eing,  as  I  can  discover,  insisted  upon  by  counsel  on  either  side,  in  the 
case  stated  by  them.  (3)     So  that  it  may  be  considered,  as  a  deter- 
mination upon  a  general  pecuniary  legacy,  and  to  fall  within  the  reason- 
ing of  the  authorities  upon  this  subject.    It  has  been  contended,  upon 
the  part  of  the  plaintiffs,  that,  according  to  the  rule  established  in  all 
former  cases,  this  legacy  must  be  considered  as  vesting  inprasenti;  and 
the  period  of  tmenty^Jbur  years  annexed  to  it,  is  not  a  condition,  but  the 
time  when  [*J  the  party  should  be  put  into  complete  possession.     All       [  ^473  ] 
the  cases  establish  this  principle,  that  where  the  time  is  mentioned,  as 
referring  to  the  legacy  itself,  unless  it  appears  to  have  been  fixed  by  the 
testator  as  absolutely  necessary  to  have  arrived  before  any  part  of  his 
bounty  can  attach  to  the  legatee,  the  legacy  attaches  immediately,  and 
the  time  of  payment  is  merely  postponed,  not  being  annexed  to  the  sub' 
stance  of  the  gift ;  but  if  it  appears  that  the  testator  intended  it,  as  a 
condition  precedent  upon  which  the  legacy  must  take  placCy  then  if  such 
condition  or  contingency  does  not  happen,  the  gift  never  arises.    It  has, 
therefore,  been  insisted  by  the  defendant's  counsel,  that  the  word  'when^ 
must  be  considered  as  synonimous  to  if;  it  is  universally  so,  where  the 
word  if  is  used,  as  denoting  a  condition  annexed,  and  therefore  in  such 
a  case  the  legacy  cannot  take  place.     Here  the  words  are,  to  be  equally 
divided^  tahen  they  shall  arrive  at  twenty-four  years  of  age ;  the  latter 
xoords  relate  to  the  whole  of  the  preceding  sentence,  and  it  is  not  for  me  to 
consider,  whether  the  words  '*  to  be  equally  divided"  make  any  differ- 
ence, and  I  do  decide  this  point  without  any  reference  to  Mo«e  tvor(i«. 
Atkins  V.  HiccockSf  1  Ack.  500.  has  been  cited  upon  the  part  of  the  de- 
fendant ;  and,  from  that  authority,  it  seems  clear,  that  if  it  had  not  been 
for  the  circumstance  of  its  being  payable  at  the  day  of  marriage  (but  at 
any  other  time).  Lord  Hardxvicke  would  have  deemed  it,  merely,  as  a 
postponing  the  payment  of  the  legacy ;  but  he  considered  the  period  of 
marriage  as  the  essential  requisite,  and  the  very  consideration  for  which 
th^legacy  was  given ;  and  as  that  time,  namely,  the  day  of  marriage, 
never  arnved,  his  Lordship  held  it  could  not  take  effect.     As  to  Onshto 
v.  South,  £q.  Ab.  295.  there  the  words  annexed  the  time  to  the  sub- 
stance of  the  legacy,  being  at  txventy^one;  and  therefore  the  gifts  never 
arose,  until  the  time  actually  arrived;  and  the  word  nou)  was  much 
relied  upon ;  but  surely  it  could  not  amount  to  any  thing  more  than  to 
describe  the  identity  of  the  person.    It  has  been  argued,  for  the  de- 
fendant, that  the  testator  could  never  be  said  to  give  the  legacy,  until 
the  time  actually  came,  when  he  declares  that  the  gift  should  take  place. 
These  have  been  the  cases  relied  upon :  and  it' has  been  also  contended, 

that,  according  to  the  true  construction  of  this  clause,  the  word  tohen 

(2)  See  note  (2)  preceding  page. 
^    (3)  But  tee  pcrM.R,  in  Booth  v.  JSoothf  4  Vts.  408.  ei  per  Sir  W.  Crani,  M.  R.  in 
Hanton  v.  Graham,  6  Vc5.  248. 

12  must 


;47d  Cases  Arouso  akd  Determinso 

1793.  inuii  be  synonimous  to  (ft  and  consequently  that  the  leg^acy  has  never 
vested*  Has  the  Court  ever  adopted  such,  a  construction  ?  On  the 
contrary  ^4)>  all  the  cases,  for  full  half  a  [*]  century,  upon  pecuniary 
legacies,  have  determined  that  word,  not  as  denoting  a  condition  prece- 
dent, but,  only  marking  the  period  when  the  party  shall  have  the  M 
benefit  of  the  gift,  except  something  appears  upon  the  face  of  the  will, 
to  show  that  his  bounty  should  not  take  place,  unless  the  time  actually 
arrived  (5) ;  and  not  where  he  has,  merely,  used  the  word  token  for  the 
sole  purpose  of  postponing  the  time  of  parent.  (6)  Roden  t.  SuM, 
Ambler,  588,  has  been  cited  for  the  plaintt£P,  which  recognises  die 
general  principle ;  but,  there,  the  question  was,  as  to  the  payment  of  tibe 
legacy  to  the  legatee's  administrator,  whether  he  dioula  receive  it 
immediately,  or  wait  till  it  would  have  been  payable  to  the  party  himsdf. 
The  Court  held,  that  he  could  not  be  in  a  better  situation  than  the  Iq^atee 
himself.  As  to  Love  v.  L'Estrangef  which  I  have  before  adverted  to,  I 
cannot  approve  of  any  distinction  between  a  residue  and  a  peconisry 
legacy  (7) :  the  word  token  would  apply  equally  to  both  cases,  and  there- 
fore that  case  must  be  analogous  to  the  present.  A  yery  strong  autho- 
rity has  also-been  cited,  as  to  the  construction  of  tfa^  word  token  in 
respect  of  reabtf^  from  S  Term  Rep.  41.,  where  Lord  Kenyon  coostraed 
this  word  in  the  same  manner. 

Therefore,  I  am  of  opinion,  that,  according  to  the  true  rule  of  con- 
struction, this  word  cannot  be  otherwise  considered,  than  as  denoting 
the  period  of  payment,  and  must  not  be  deemed  as  a  condition  precedent, 
upon  which  a  legacy  was  to  vest,  but  merely  postponing  the  payment  of 
tnis  8000/.  with  the  dividends  thereon,  till  twenty-four :  and  declare,  that 
the  plaintiff,  as  the  administrator  of  his  late  wire,  is  entitled  to  a  moietj 
of  the  8000/.  5  per  cent,  navy  annuities.  The  word  dividends  having 
been  added  by  the  testator,  puts  it  out  of  question,  whether  he  shall 
take  it  noto  or  kerettfter^  when  his  wife  would  have  arrived  at  twentj- 
four,  otherwise  Roden  v.  Smith  must  have  guided  the  Court  upon  this 
point,  and  I  could  not  have  said,  tiiat  the  administrator  of  the  wife  should 
have  been  put  into  a  better  situation  than  the  residuary  legatee,  had  not 
the  word  dividends  been  added ;  and  therefore  also  declare  the  plaindf 
to  be  entitled  to  all  dividends  due  thereon,  with  costs  out  of  the  geaenl 
fund. 

(4)  See  Uie  next  note  as  to  incorrectness  of  this  itart  of  the  report. 

(5)  Sir  W.  Grant,  M.  R^  speaking  of  the  above  proposition,  io  his  elaborate  and  UariKd 
judgment,  in  Hanson  ▼.  Graham,  6  Ves.  243.  249-,  states  hb  doubt  as  to  the  curiectacM 
of  this  part  of  the  report.    His  Honor  there  says,  "  considering  the  well  known  diKgence 
*'  of  the  late  M*  R»  in  examining  cases,  and  bis  unconomon  accuracy  In  stating  the Rsult 
**  of  them,  he  would  hardly  have  drawn  this  conclusion  from  an  examination  of  tbe 
<*  cases.     No  case  has  determined  that  the  word  ^*  when,**  as  referred  to  a  period  of  lifet 
**  standing  by  itself,  and  unqualified  by  any  words  or  circumstances,  baa  been  ever  bdd 
"  to  denote  merely  tfie  time  at  which  it  is  to  take  effect  in  possession.     Standing  hy  itt^t 
**  90  unqtudified  and  uneontroUed,  itiia  word  of  condition  f  denoting  the  time  when  ^ 
**  gift  is  to  toke  effect  in  substance.     That  this  is  so,  is  evident  upon  nutre  gaftraiprn-^ 
**  cij)le9!  for  it  is  just  the  same,  speaking  of  an  uncertain  event,  whether  you  si^  '  wkt» 
«<  or  '  if  *  it  shall  happen.     Until  it  happens  that  which  is  grounded  upon  it  cannot  tak< 
**  place.**     His  Honor  then  illustrates  this  from  the  civil  law. 

(6)  Sir  W.  Grant,  {uidtupra,  p.  249.)  after  aUuding-again  totheincunetmewof  dww- 
portas  above,  and  quoting  this  particular  paragraph,  says,  '<  If  the  !£•  Ji.  meant  to  qaalify 
«'  his  former  position,  that  1  admit,  &c.  But  it  is  evident  that  this  Is  inaonualely  wfl>« 
<*  for  the  two  parts  of  the  proposition  do  not  accord.  First,  it  Is  laid  down  gCfMnllfi 
**  that  it  reqviret  words  to  show  **  when**  does  operate  conditionaUy.  In  the  latter  pirt> 
«•  it  is  stated,  that  if  it  appear  **  when**  is  used  only  for  postponing  payment  it  shall  im^ 
"  operate  farther.     Nothing  can  be  dearer  than  that*** 

(7)  Sir  P.  Arden,  M.  R.  alluding  to  this  passage,  with  reference  to  Lt^e^' 
L* Estrange,  says,  «  I  see,  in  May  v.  JFood,  I  stated  the  fact  that  it  was  not  innsied  on* 
'*  and  that  1  did  not  see  any  difference  between  the  cases  of  a  legacy,  and  a  remiwe*  v 
<•  /  M  say  so,  I  spoke  with  too  much  btitude ;  for  I  then  thought,  aiui  I  now  tkink  ^ 
••  is  m  distinction;  though  in  that  case  it  made  no  difference!  the  words  icing  so  »< 
U  Uiose  in  Doc  v.  Lea,  and  CoodtiUe  r.  inUby:*    See  m  Booth  ▼.  HoaCA,  4  Vcs.  408. 
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1792. 
[•]  Scott  against  Nesbit.  [  ♦475  ] 

Lbieoin*t  Inn 


•**•  thi8  cause,  Uie  bidding  upon  which  had  been  opened  before.  The  The  bidding 
offer  of  advance  was  considerable,  and  the  report  of  the  purchaser  had  ^^jjj'jj^ 
not  been  confirmed.    Mr.  Mitford  opposed  the  motion,  on  the  ground^  ^^  y^  opened 


that  it  was  unusual  to  open  a  bidding  a  second  time,  but  Lord  Chancellor  ypo^  a  proper 
did  not  conceive  that  to  be  an  objection,  as  he  saw  no  reason  why  it  oflfer,  eren  e 
should  not  be  opened  a  second  time  as  well  as  a  first ;  and  granted  the  eecond  time,  jf 

.'  ^  the  MatUrM  re- 

motion.  nutkoMnJ 

But  with  respect  to  another  lot,  although  this  was  the  first  application,  ^  canfrmedi 

and  the  sum  ottered  considerable  (a  seventh  part  of  the  purchase  monejr)  bat  iheunotbe 

where  the  Master's  report  of  the  purchaser  had  been  confirmed,  his  opened  at  aU* 

Lordship  refused  the  motion.  •^  ^?^ 

'^  atuNi.(l) 

(1)  See  JTren  ▼.  J^rton,  8  Ves.  503.  Morriee  r.  Bialiop  of  Durham,  U  Yes.  57. 
IFjMte  ▼.  mUon,  14  Ves.  151.  et  teq.,  and  the  Editor's  notes  to  Prideaux  ▼.  Pridmur, 
anUa,  I  ToL  287. 


A 


Hodgson  agaiiist  Dand. 
(Reg.  Lib.  179L  A.  fol.  732.)  lAncMt  /im 

^       ^  HaU,  IstJUor. 

MORTGAGE  was  made  just  before  a  bankruptc^r*  in  which  the  [Bill  lo see  ajMf# 
nominal  consideration  was  200^.    Upon  a  bill  to  set  it  aside  as  frau*  J!J^f^  ** 
dulcnt,  the  defendants  admitted  in  their  answers,  (and  evidence  had  been  njjjjnjrj^ 
admitted  at  the  hearing  to  show)  thiU  the  nominal  consideration  was  made  on  the 
not  the  real  one,  nor  any  money  paid  at  the  time^  but  at  the  same  time  ereof  abenk- 
stating  that  the  mortgage  was  given  as  a  security  for  an  old  bondjide  ruptcy)  di»- 

debt.  "**'*l^*iL, 

Lord  Chancdlor  dismissed  the  bill  with  costs,  from  the  coming  in  of  the  ^JJjjT^  e/ 
answer ;  sayinir  that,  although  the  plaintiff  might  have  good  reason  for  iSumuwa^ 
filing  the  bill,  for  a  discovery  ( 1 )  ;  when  he  had  that,  and  found  it  a  good  upon  the 

defence^  he  ought  not  to  have  gone  on.  ground  of  <ft^ 

aniwet  having 
fwmithed  a  niffideta  defence  to  an  action  at  law  upon  the  aecuriiy,  (S)] 

ri)  See  Hindman  ▼.  Taylor,  antea,  2  vol.  7.  et  seq,;  especially  the  Lord  Chancellor*^ 
juogment,  pp.  10,  11.     Et  vide  notes  to  Ryan  v.  Macmath,  antea,  15. 

(2)  The  doctrine  in  this  case  seems  very  questionable t  for  Lord  £lden  C  seems  in- 
variably  to  have  held,  that  it  has  ever  been  part  of  the  ancient  and  sound  jurisdiction  of 
courts  cfeqvaiy  to  order  conveyances,  bonds,  or  other  securities  to  be  delivered  up,  notwith" 
standing  the  party  might  be  able  to  defend  himself  against  an  action  at  law  ujfon  such  in^ 
strutnent.  Ix>rd  Eldon,  indeed,  puts  the  very  case  above  in  question  of  a  mortgage,  in  Jervis 
T.  JThite,  7  Ves.  415.,  stating,  thet  **  thejwrty  is  not  relieved  from  all  dangfir  unless  the 
**  instrument  is  delivered  ^qt.  The  danger  from  such  **  a  doud  tfpim  the  title**  is  evi- 
dent from  the  consideration,  that  the  person  who  is  in  possession  of  a  security  fraudulently 
obtained,  (without  any  badge  of  fraud  upon  the  fiice  of  it,)  may  assign  or  may  pledge  it 
to  innocent  third  persons,  capable  of  being  considered  as  bondjide  purdiaatrs,for  a  valuable 
consideration,  without  notice  i  and  whose  claims  will,  at  all  events,  expose  Uie  other  party 
to  great  contest,  embarrassment,  expense,  and  a  multiplicity  ofsuiis.  All  this  may  result, 
without  the  individual  who  obtained  such  a  voidable  instrument  ever  Umadf  bringing  an 
etction  upon  it,  to  which,  as  Lord  Thurlow  says,  the  parqr  mi^t  make  **  a  good  d^knce** 
That  Lord  Thurlow  never  meant  to  by  down  as  a  general  position,  that  eqiuty  would  not 
order  an  instrument  to  be  delivered  up,  merely  because  (under  joaie  mrcumstanees)  a 
party  might  have  a  good  defence  to  them  at  law,  seems  obvious,  both  firom  what  Lord 

£ldon 


HoDOfM)N 

againti 
Damo. 
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Eldon  C,  sajs  with  reference  to  the  andent  pnctice  of  the  Court,  and  to  Lord  T%Mdom*% 
general  sentiments,  7  Ves.  19,  Sa  414^  &c.,  14  Ves.  28.  &c.;  but  also  finom  tbe  very 
words  of  Lord  Thurlow  himself,  as  taken  down  by  Mr.  Cox,  in  the  case  of  31btii!ty.  JZ4M1, 
and  inserted  in  the  Editor's  note  (3)  antea,  p.  57.  His  Lordship  there  sajs»  **Idomoi 
"  mean  to  say  that  this  Court  will  not  set  aside  a  bond  on  account  of  a  corrupt  consider- 
**  ation,  oTily  becaute  ii  mav  be  made  the  nJ^ect  of  a  defence  at  law,  J^  no  wuomm^  for  I 
**  think  otherwise.  But,  m  thu  case,  I  think  the  question  maj  as  well  be  left  to  a  triil 
«•  at  law."  See  also  Hanmf^ton  ▼.  Duckatet,  antea,  I  voL  r24,  125.  with  tkt  Srffesr*! 
notes,  and  the  Editor's  notes  to  Ryan  ▼.  Maematk,  antea,  IS* 


UncohCa  Inn 
HaU,  8d  JUbr. 


Ntetmii  regno 
rt/tQaod  agamgt 
the  agent  ci  A 
turviTing  ex- 
ecutor, having 
in  hb  posses- 
sion a  bond 
which  was  the 
security  for  a 
residue  to 
which  plaintiff 
was  entitled.  (1) 


[*]  Storey  against  Hjggins* 

(No  Entry.) 

¥1  ILL  by  two  residuary  legatees  against  a  surviving  executor. 

-"^       Mr.  Pemberion  moved  for  a  ne  exeat  regno  ^^ainst  John  HiggmSf 

the  agent  of  the  person  claiming  to  be  the  representative  of  the  deceased 

executor Higginsy  on  the  ground  that  he  had  got  into  his  pones- 

sion  a  bond  from  one  Palmer  to  the  deceased  executor  for  300  and  odd 
pounds,  which  was  the  security  far  the  residue ;  and  the  affidavit  stated 
that  the  deceased  executor  paid  one  of  the  plaintifli  regularly  the  in- 
terest, as  his  share  of  the  residue.  No  personal  representative  of  the 
deceased  executor  was  before  the  Court,  there  being  a  contest  as  to  the 
representation;  in  the  ecclesia^cal  court.  The  affidavit  stated  a  dedar- 
jition,  that  he  was  going  abroad. 

It  had  been  moved  at  the  Rolls,  where  his  Honor  was  inclined  to  grant 
the  writ,  but  was  at  a  loss  how  to  indorse  it,  as  Higgins  could  not  pro- 
perly b^  said  to  be  indebted  to  the  plaintiff. 

Lord  Chancellor  said  their  ground  was  that  Higgins  was  in  possession 
of  a  valuable  bond,  which  was  the  security  for  the  plaintiff's  share  of  the 
residue.  If  Palmer^  the  obb'gor,  was  the  party,  he  would  be  indebted; 
but  it  was  difficult  to  say  Higgins  was.  That  if  he  had  possession  of 
notes,  the  writ  might  be  indorsed  for  the  value ;  but  that  if  he  carried 
away  the  bonds,  it  would  not  destroy  the  debt,  but  the  plaintiffii  migbt 
still  recover.    The  bill  must  be  amended  by  making  Palmer  a  defendant. 

Refused  the  motion. 


(l)  See  Beames,  on  Ne  Exeat,  57. »  and  the  note.    Ray  ▼.  Fenwidi,  antea,  S5.    Et 
vide  1  Ball  &  fieatt.  357. 


Patrick  and  Another  against  Hahrison  and  AnoUicr. 

(Reg.  Lib.  1791.  B.  fol.  119.) 


TiJ^R.  STANLEY  moved  for  an  injunction  to  restrain  the  defendants 
^^^  from  negotiating  or  parting  with,  a  bill  of  exchange,  accepted  by 


ZJneotns  Inn 
Hatt,  2d,  5th 
March, 

Injunction  to 

restrain  de-  _^  ^  ^  , 

fendanta  finom     ji^g  plalntifis,  on  the  following  circumstances : 

negotiating  a 

bill  of  exchange  given  for  goods  not  delivered,  issued  on  certificate  of  bill  filed  (1],  and  to  be  served  wtib 

thefRibiMnia.(3) 

(1)  and  (2)  S.  P.  3ladcwood*%  case,  5  Anstru.  851.;  and  see  Smkh  ▼.  Mkweit,  tho* 
cited,  3  Atk.  566,  and  Ambler,  66.,  with  the  prior  instances  there  mentioned.  Srealio 
Jervis  v.  fVhiU,  7  Ves.  413.  416, 

(2)  See  note  (2)  next  page. 

The 
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[*]  The  plaintifis,  by  their  broker,  bought  of  the  defendants  a  parcel  of 
cotton  wool.  The  custom  of  the  trade  is,  to  allow  the  purcnaser  14< 
days  from  the  time  of  the  contract  to  take  away  the  goods,  which  are 
delivered  on  the  purchaser's  acceptance  of  bills  of  exchange  at  three 
months,  (or  upon  certain  allowances,  for  ready  money.)  On  the  19th 
Decembet  last,  being  14  days  from  the  date  of  the  contract,  defendants 
sent  an  account  of  the  cotton,  amountinfi;  in  the  whole  to  1150/.  On.  3^.» 
for  which  the  plaintiffs  accepted  a  bill  drawn  at  three  months,  and  de* 
livered  it  to  the  defendants,  in  confidence  that  the  lots  of  cotton  would 
have  been  immediately  delivered  to  them  or  their  order ;  but  notwith* 
standing  application  from  the  plaintifli  for  that  purpose,  the  defendants 
declined  delivering  either  the  cotton,  or  to  re-deliver  the  bill  of  ex- 
change. 

The  bill  had  been  filed  two  days  (as  appeared  by  a  certificate)  before 
the  motion  made,  but  the  subpoena  had  not  been  served. 

Mr.  Stanlei/  submitted  to  the  Court,  that  this  was  within  the  reason  of 
thoae  cases,  in  which  injunctions  have  gone  immediately  upon  filing  the 
bill ;  namely,  where  irreparable  injury  may  be  done  by  tlie  defendant's 
doing  the  act  enjoined ;  as  in  the  cases  of  waste,  of  pirating  books,  or 
infringing  patents.  That  here,  in  case  the  defendants  should  negociate 
the  bill,  the  plainti£&  could  make  no  defence  against  it  in  the  hands 
of  a  hondjide  tiolder,  and  therefore  they  would  be  irreparably  injured  by 
its  being  so  negotiated. 

Lord  Chancellor,  said  that  he  could  not  reconcile  the  issuing  the 
injunction  where  no  subpoena  was  served.  That  in  the  case  of  waste, 
the  injunction  issued,  because  the  subpoena  was  filed  ; — His  Lordship  at 
first  declined  making  any  order  — > 

But  upon  its  being  mentioned  a  few  days  afler,  his  Lordship  ordered 
the  injunction  to  go  (3),  and  the  subpoena  to  be  served  at  the  same  time 
with  it.  (4) 

(2)  This  is  now  the  common  courae ;  although  the  Court  generally  directs  that  when  ■ 
the  Mermee  takes  place,  the  party  shall  be  apprised  that  he  is  at  liberty  to  apply  for  a  dis^ 
aolotion  of  the  injunction,  as  he  may  be  adTi^ed.     See  further  the  next  note. 

(3)  *'  From  negotiating  or  parting  with  the  said  bill  of  exchange*  or  bringing  any  ac- 
**  tion  thereon,  until  answer  and  further  order.**     R.  L. 

(4)  See  the  preceding  references.  Lord  JEUdim  C.  also  held,  that  the  same  principle 
prerafls  where  a  pUanHff' hating  obtained  the  common  tj^pmctian  to  stay  proceedings  at  law 
upon  the  instrument  in  question,  moves  upon  affidavit  to  extend  the  injunction  to  prevent 
its  negotiation.  Previous  notice  of  such  application  is  unnecessary,  since  the  very  intima- 
tion might  produce  the  mischief  apprehended,  and  the  instrument  get  into  the  bands  of 
a  bond  fide  holder  for  valuable  consideration.  Per  Lord  Eldon  C,  7th  July,  1802. 
£ditor*s  MSS. 
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against 
HAMtisoir. 

[  HTT  ] 


[•]  Lystku  against  Dolland. 
(Reg.  Lib.  1791.  B.  fol.  144.) 


IITILLJAM  LYSTER  since  deceased,  and  Thomas  Lyster  the  plain* 

tiff,  being  possessed  of  leases  ot  three  houses  in  ChaHotte-Sireeif 

BloomshurVf  for  the  remainder  of  a  term  of  eighty-three  years  from  the 

Duke  of  Bedford,  (being  building  leases,)  mortgaged  the  same  to  the 

defendant  DoUand^  by  an  assignment  of  2Sd  Dec^nbeVf  1769)  for  the  sum 

(1 )  See  accordingly  Scott  v.  Scholey,  and  Metcaffs  v.  SckoUy^  $  East,  467.  and  2  Bm. 
&  Pull.  New.  Rep.  C.  P.  461. 


C  H78  ] 

[Vide  ac. 

iyct.jun.451.] 

IJneolH*s  Ims 
JTall,  5tb,  6th 
Mar. 

An  equity  o£ 
ndmoptsttk 
cannot  b« 
taken  in  «ac« 
ecution.(l) 


478  Cases  Argued  akd  I^termined 

1793.        cfiOOL  upon  the  security  of  each  house»  and  gave  three  several  bonds 

^   f-    —^     as  a  further  security  for  the  said  mortgage-money* 

Ltotba  In  Michaelmas  term  1780,  defendant,  DoUandy  filed  a  bill  in  this  court, 

tigaintt        to  foreclose  the  equity  of  redemption  of  the  mortgi^ed  premises,  and  the 

DoLLAKB.      defendants  thereto  put  in  their  answer,  and  prayed  time  to  redeem  the 

same ;  but  the  defendant,  DoUand,  did  not  proceed  in  the  cause ;  but  ia 

the  same  Mkhadmas  term  commenced  actions  of  debt  on  the  bond, 

.    against  William  Lyster  and  the  plaintiff,  and  proceeded  to  judgment 

therein,  and  brougnt  actions  in  ejectment  to  recover  possession  of  the 

mortgaged  premises,  and  obtained  judgment  in  such  actions. 

In  itfioy,  1781,  IVilliam  Lyster  died,  having  made  his  will,  dated  4th 
June^  1776,  whereby  he  took  notice  that  several  building  leases  had  been 
obtained  in  the  joint  names  of  himself  and  the  plaintiff,  Thomas  L^sUr, 
but  that  the  plaintiff,  Thomas^  had  no  beneficial  mterest  therein :  he  gave 
all  his  leasehold  estates  to  the  plainti£^  Robinson^  in  trust  to  sell,  and 
after  pavment  of  the  sums  o{  money  due  thereon,  and  other  his  debts,  he 
directed  the  surplus  to  be  divided  amons  the  plaintiff,  Sarah  Xy^, 
Thomas  Lykert  and  Ann  Tatischeff\  his  Uiree  children,  and  appointed 
the  plaintiff,  Robinson^  executor  of  his  will ;  and  by  a  codicil  he  appointed 
the  plaintiff,  Sarah  Lyster^  joint  executrix  with  Robinson,  who  alone 
proved  the  will. 

The  defendant,  DoOand,  in  I78I,  advertised  that  the  three  leasehold 
houses  would  be  sold  by  the  sheriff  of  Middlesex,  under  the  judgmenti 
obtained  upon  the  bonds ;  and  the  premises  were  accordingly  put  up  to 
sale,  and  sold  for  left  than  the  mortgage-money,  to  the  defendant, 
FairhonCf  and  had  been  conveyed  to  him  ;  and  it  was  admitted  that  he 
purchased  the  same  as  a  trustee  for  the  defendant  Dolland. 
r  *479  1  [*]  The  bill  prayed  that  the  defendant  might  account  to  the  plamtifi 

for  the  rents,  ^c.  and  that  the  plaintiffs  might  be  at  liberty  to  redeem. 

The  defendant,  DoUandy  swore  by  his  answer,  that  the  sale  was  with 
the  privity  and  consent  of  the  plaintiff,  Thomas  Lyster^  (who  was  since 
dead}  to  whom  the  equitable  title  in  the  premises  survived  on  the  death 
of  William  Lyster,  and  therefore  insisted  that  the  plaintilb  are  not 
entitled  to  redeem. 

It  was  argued  on  the  5th  March,  when 

Mr.  Miiford,  on  behalf  of  the  plaintiffs,  contended,  that  they  have  now 
a  riffht  to  redeem.  That  the  execution  being  illegal,  and  an  absolute 
nullity,  the  defendant's  title  is  the  same  as  if  it  had  been  never  taken 
out,  and  Dolland  has  the  legal  title  by  ejectment,  subject  to  the  same 
equity  of  redemption  that  it  was  before.  It  is  admitted  that  tlie  profits 
of  the  sale  are  300/.  less  than  the  sum  for  which  the  executions  were 
taken  out,  so  that  he  is  really  in  possession  as  a  mortgagee. 
Mr.  Lloyd  and  Mr.  Scafe,  for  the  defendants. 

The  Court  will  permit  a  mortgagee  to  take  every  remedy  he  can 
against  the  mortgaged  premises,  and  the  plaintifis  are  not  now  entitled 
to  redeem.  The  Court  will  not  determine  that  this  is  not  a  saleable 
interest,  or  that  it  is  such  an  interest  as  cannot  be  taken  in  execution. 
It  has  been  held  that  equitable  interests  may  be  taken  in  execution. 
Under  the  circumstances  of  this  case,  there  is  no  reason  to  permit  a  re- 
demption. It  is  not  like  the  case  where  the  estate  of  the  mortgagee  has 
X  never  become  absolute.  In  Endstvorth  v.  Griffiths,  2  Eq.  Cas.  Abr.  595. 
also  15  Viner,  468.  pi.  8.  (and  in  I  Bro.  P.  C.  149.)  under  similar  circufo- 
stances  redemption  was  refused.  Dolland  having  got  possession  of  the 
estate  by  the  sneriff^s  sale,  was  the  same  thing  as  if  Lyster  had  conveyed 
to  him.  Here  the  property  was  mortgaged  by  the  two  Lysters,  the  sor* 
vivor  permitted  and  acquiesced  in  the  s^e. 

Mr.  Mitford  in  reply,  said,  where  an  estate  is  purchased  by  partners 
in  trede^  as  in  this  case,  for  the  purposes  of  a  trade,  though  it  is  a  joint 

interest, 


IH  THB  Court  op  CHAMrc£RYi 

Bt,  the  equitable  interest  will  sitiriTe  [*]  to  the  representatif  es  of 
r  the  parties  first  djringy  and  that  the  executors  of  William  Lyster 
ot  joined  in  any  of  the  acts,  though  Thomas  Lyster  had  done  80« 
'd  Chancellor  said,  the  prayer  of  the  bill  was  sufiBcient  to  force  his 
»ny  whether  the  holder  of  suchr  an  interest  is  ^titled  to  take  this 
f  property  in  execution.  Where  the  equitable  interest  is  taken  in 
tion,  and  sold  for  a  gross  sum  of  nioney»  it  is  impossible  to  distin- 
what  is  given  for  the  equity  of  redemption,  and  what  for  the  term, 
e  two  persons  take  a  farm,  it  is  a  joint  adventure ;  so  where  two 
)ncerned  together  in  a  trade ;  there  the  interest  in  the  equity  will 
ound  the  jomt  estate ;  but  the  Court  has  been  of  opinion,  that  tlie 
It  of  the  joint  representatives  was  subject  to  the  adventure.  If 
B  in  trade  purchase  lands  for  the  purposes  of  their  trade,  those 
ses  will  afiect  the  interest  of  the  parties  in  the  lands.  (2) 
iie  present  case,  if  the  defendant  had  contracted  with  the  plaintiff 
e  him  the  advantage  of  the  sale,  that  contract  would  have  bound 
but  it  strikes  me  as  impossible  for  the  mortgagee  to  take  the 
r  of  redemption  in  execution,  and  sell  it,  throwing  in  his  own  title. 
B  a  case  of  the  first  impression.  Supposing  an  equity  of  redemption 
extendible,  I  do  not  know  what  effect  it  might  nave  if  the  equity 
was  sold ;  but  it  seems  more  difficult  to  a£nit  it  where  the  mort- 

throws  in  his  own  estate,  so  that  it  is  impossible  to  distinguish  how 
e  debt  is  extinguished  by  the  sale. 

itood  over,  and  came  on  again  on  the  6th  March^  (when  the 
ter  was  absent)  when  (as  he  has  been  informed)  (S)  Lord  Chancellor 
ed  in  favor  of  the  plaintiffs,  that  they  be  let  in  to  redeem  (8),  on 
round  that  an  equity  of  redemption  was  not  liable  to  be  taken  in 
ition,  under  the  stat.  29  Car.  2.  c.  3.  and  his  Lordship  desired  that 

be  taken  notice  of  as  the  ground  of  the  judgment. 

This  question  is  yet,  it  seems,  undecided.  .  See  the  Editor's  note  to  Thornton  v. 
tmiM,  199.  / 

This  is  correct :  agreeing  with  Reg.  Lib. 


DOLLANn. 

[•480] 


[*]  Cressett  and  Others,  against  Mytton. 

(No  Entry.) 

B  bill  stated,  that  the  plaintiff,  Elizabeth  Cressett,  was  lady  of  the 
lanor  of  Holdgate,  com.  Salop,  as  lessee  for  lives  under  the  Bishop 
nircester  ;  that  the  plaintiff,  the  then  Bishop,  tit  r^ht  of  his  see,  was 
ed  to  the  reversion  of  the  said  manor,  and  that  some  of  the  other 
ifh  were  seised  of  the  inheritance  in  fee,  of  certain  messuages,  8fc. 
thers  of  them  occupiers  of  other  messuages,  lands,  ^c.  in  the  town- 
>f  Holdgate,  Sfc.  and  that  the  tenants,  owners,  and  occupiers  of  the 
nessuages,  lands,  tenements,  and  hereditaments,  in  right  thereof  or 
RwisE,  have  from  time,  Sfc,  and  of  right  ought  to  have,  and  still  of 
have  and  ought  to  have  common  of  pasture  in  and  upon  a  certain 
,  or  common,  called  BrownUee,  for  their  horses,  sheep,  and  other 
',  and  also  a  toay  or  road  for  themselves,  Sfc.  over  certain  enclosed 
in  the  parish  of  Diddlebury,  in  the  county  of  Salop,  belonging  to 

See  also  Cell  v.  Haywardt  I  Vernon,  512.,  Lokfr  v.  Itolle,  5  Vet.  4.,  and  Byves  ▼. 
ibid,  3i5, 

the 


C  ♦*81  ] 
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1  Ves.jun.449.] 

UncUrCt  Inn 
HaU,  ISth  ITar* 

In  a  bill  to 
perpetuate  tes- 
timony of  ft 
right  of  com- 
mon and  way, 
the  plaintiffii 
claimed  in 
right  of  their 
estates,  or 
olAeneiif— thii 
is  too  loose:  • 
demurrer, 
therefore,  ol- 
Unoed.{\) 


4gl  Cases  Argued  and  DBTSRiitifED 

1792.        ^^^  dtfendant  Thomas  MyHon^  known  by  the  name  of  Earnest^  Park^ 
^  ,1  -»      (tracing  the  road)  and  which  said  road  or  way  is  separated  from  the 

Crkssrt       adjoininj^  grounds. 

agoiHst  The  bill  further  stated,  that  the  defendant  was  seised  of  the  inheritance 

Mttton.  of  the  lands,  Sfc.  and  of  the  soil  of  the  road,  and  that,  tliree  years  ago, 
the  defendant  sent  to  forbid  the  plaintifis'  tenants  from  turning  their 
cattle  on  the  common,  or  using  the  way,  pretending  a  sole  right  of  way 
and  common,  but  had  never  commenced  any  action  or  proceeding  to  try 
the  riffht,  or  obstructed  them  in  the  exercise  thereof. 

And  the  bill  charged,  that  although  the  defendant  npw  permitted, 
plaintifis  to  exercise  their  rights,  by  which  means  they  were  unable  to 
bring  them  to  trial,  at  law,  yet  he  declared,  that  after  the  death  of  their 
witnesses,  he  would  dispute  their  right,  and  therefore  prayed  to  have 
their  witnesses  examined,  and  their  testimony  perpetuated^  S^c» 

To  this  bill  tlie  defendant  demurred;  and  for  cause  of  demurrer, 
showed,  that  the  plaintifiEs  had  not  stated  any  legal  right,  in  any  persooii 
to  have  common  or  way  in  the  premises,  ana  that  there  are  joined  in  the 
bill,  several  persons,  as  plaintim,  who  appear,  by  their  own  showing,  to 
[  *482  3  ^^^  distinct  rights  to  their  estates,  [*]  and  to  their  supposed  right  of 
common  and  way,  and  that  it  does  not  appear,  in  respect  of  what 
messuages,  lands,  or  tenements,  in  particular,  the  right  of  common  and 
way  is  chiimed. 

Mr.  Lloyd,  for  the  plaintiff,  contended  that  the  bill  was  properly 
brought ;  that  the  distinction  is,  that  the  Court  will  not  permit  parties 
to  bnng  a  bill,  where  they  have  an  opportunity  of  trying  their  ri^ts  st 
law  (9) ;  but  wherever  the  parties  are  so  circumstanced  Uiat  they  cannot 
try  their  rights,  the  Court  will  direct  a  commission  to  try  them :  thst 
the  present  case  was  the  stronger,  because  the  defendant,  though  he 
threatened  a  future  contest  of  the  right,  permitted  the  present  exercise 
of  it :  that  a  party  in  possession  of  such  a  right  may  maintain  a  biU, 
Duke  of  Dorset  v.  Girdler,  Prec.  in  Chan.  5S1.  because  he  cannot  bring 
an  action.  —  It  is  shown  as  a  cause  of  demurrer,  that  the  plainti£&  have 
not  stated  their  legal  right.  But  the  Court  never  expects,  in  cases  like 
these,  that  the  rignt  should  be  stated  with  the  same  precision  as  it  is 
necessary  to  do  in  a  declaration  at  law.  It  is  asserted  here,  that  the 
plaintifis  have  a  right,  and  it  is  not  necessary  to  state  it  further.  It  is  not 
necessary  to  state  the  right  particularly.  Mayor  of  York  v.  Pilkington, 
1  Atk.  282.  (3) 

Lord  Chancellor. —  You  have  not  stated  whether  the  right  of  way  and 
common  is  appurtenant  or  appendant  to  the  land,  Sfc.  that  you  hold  — 
and  you  state  it  loosely,  that  you  have  such  right  as  belonging  u>  your 
estate,  or  othenoise,  so  that  your  bill  is  to  have  a  commission  to  try  aoj 
right  of  common  and  way  whatever.  The  difference  between  special 
pleadings  and  pleadin&;s  in  this  Court  is,  that  a  great  deal  of  verbiage  is 
allowed  here  ;  but  stul,  there  must  be  some  substance.  If  you  want  to 
perpetuate  evidence,  you  must  show  [what,  and]  by  what  right  yon 
claim. 

Demurrer  allowed. 

(2)  See  Welbtf  ▼.  D.  of  Rutland,  2  Bit>.  P.  C.  39.  (octmro  ed.)  and  vol.  tu.  p.  827. 
in  the  folio  ed. 

(3)  But  lee  contrd,  GeU  v.  ffayward,  1  Vern.  312.  and  the  other  cases  in  note  (1) 
aniea. 
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t*3  Hall  Widow  and  Others,  against  Noyes  and  Others.  [  ♦483  ] 

(Reg.  Lib.  1791.  A.  fol.  192.)  ^rV^Z'J"" 

^       "  HaUf  13th  Atar' 

IILL  by  the  executors  of  //a//,  who  had  become  a  bankrupt,  and  was  [A  defendant 

'  since  dead,  against  the  defendants,  praying  accounts  of  profits  re-  ^^^^ 

sived  from  leasehold  property  assigned  to  them  by  the  bankrupt,  and  a  answer  must 

^emption  of  the  same,  upon  payment  of  money  really  advanced,  with  answer 

iterest.  fully,  ri) 

The  bill  stated  that  the  trustees  appointed  by  an  act  of  parliament  for  ^^*  plaintiff 

Tiding  commons,  8^c»  in  the  parish  of  St.  Mary  Nexvins^ton,  in  Surry;  ^^^g^*,^* 

smised  premises  situate  at  IValxvorth  Common,  to  Hall,  the  bankrupt  q^j^^  ^n  oc- 

r  ninety-nine  years,  at  the  rent  of  661.  per  annum,  and  that  John  Neale  count  upon  tlie 

id  also  let  to  Hall,  a  close  at  Hazard's  Bridge  for  sixty-five  years,  at  a  foot  of  it,  the 

tnt  o^  sol.  per  annum  ;  that,  afterwards,  HaU  becoming  a  bankrupt,  and  d'^j^f^ntto 

iving  obtamed  his  certificate,  te-purchased  the  premises  from  his  own  f^l^^*^ 


aC' 


Kignees,  for  245/. ;  that  the  close  at  Hazard's  Bridge,  being  very  valu-  -^^ount  should 
>le,  on  account  of  its  containing  a  large  quantity  of  brick  eartn,  and  jmt  the  real 
tving  it  in  contemplation  to  make  bricks  there,  and  wanting  money  for  fact  m  issue 
lat  purpose,  HaH  applied  to  the  defendant  Noyes,  to  assist  him  with  a  ^^^^^  *"** 
an,  which  Noyes  agreed  to  do,  but  as  a  security  required  HaU  to  make  *^"|°*  5!/« 
I  assignment  of  one  moiety  of  the  close  to  him,  which  was  accordingly  ,7^^  ^^  J^  ^ 
>ne,  upon  a  nominal  consideration  of  262/.  IO5.  but  which  was  not  paid,  not  bound  to 
^oyes  only  giving  HaU  three  promissory  notes  for  30/.  20/.  and  20/.  the  answer  the  jun-^ 
:ceptance  of  a  draft  by  Hall  for  100/.  and  a  sum  of  40/.  in  cash  :  —  tkulars. 
lat  HaU  having  granted  building  leases  of  some  of  the  premises,  and  ^^L^  jj,^j  ^ 
iving  occamon  for  money,  applied  to  Cross,  afterwards  a  bankrupt,  (of  pi^ntiff  is  not 
horn  some  of  the  defendants  are  assignees)  and  requested  him  and  the  the  person,  or 
>fendant  Noyes,  to  advance  him  1000/.  on  the  mortgage  of  the  lease  of  in  the  situation 
e  ^ound  at  JValworth,  and  of  the  other  moiety  of  the  close  at  Hazard*s  *Ueged,  as  of 
ridge  ;  but  the  said  sum  of  1000/.  was  not  all  paid  to  HaU,  but  some  '«^/XJ^j 
ut  of  it  only,  to  the  amount  of  245/.  .•  and  HaU  having  contracted  with  good.  (2;] 
le  Pye,  for  the  purchase  of  a  leasehold  estate  at  Kent  Bar,  for  the 
mainder  of  a  term  of  twenty-one  years,  for  335/.,  and  Noyes  and  Cross 
iTing  given  some  security  to  Pye,  for  such  335/.  said  335/.  also  made 

(1)  See  Cartforight  v.  Hatelyy  and  Shejtherdv,  Roberts,  antea,  238,  239.  with  the  Edi- 
r's  notes  and  references;  more  es|)ecially  to  Beames*  Elem.  PL  120.  rt  scq. 

(2)  It  will  be  seen  by  Lord  Thur!ow*s  own  admission,  in  the  principal  case  (postea, 
>9,)»  and  by  the  autliorities  above  referred  to,  that  he  once  held  such  negative  pleas 
d ;  but  that  the  law  is  now  settled,  ut  supra.  See  in  particular  Newman  ▼.  IFallis,  aniea, 
roL  143.  with  the  Editor's  notes,  \6  Ves.  264.  265.  &c. 

It  is  very  singular  tliat  a  material  point  in  equity-pleading  seems  to  have  occurred  in 
B  above  mentioned  case  of  She^therd  v.  Roberts,  after  the  allowance  of  the  exceptions  to 
e  Master's  Report  as  stated,  antea,  239.;  and  that  such  point  seems  unreported.  The 
Hewing  is  the  account  of  it  from  Sir  /.  Siineon\  MSS.  annexed  to  the  MS.  report  of 

•  principal  case : —  tai^k 

««  N.  B.     In  SJiejtherd  v.  Roberts,  [After  the  allowance  of  the  exceptions  as  stated  in  L Although  a 

8  Brown,  239.]  the  defendant  put  in  a  further  answer,  denying  he  had  way  jtartnership  <>«fendant  can- 

aawts,  screening  himself  under  the  implied  assertion  that  there  was  no  partnership,  '^^'^  hy  answer 

On  excepUons  the  Master  thought  the  answer  substantially  the  same  with  the  former ;  J^S    f"*?!**^*"* 

and,  therefore,  thought  himself  bound  by  the  ChanceWfr*s  order  to  allow  the  exceptions;  *""y  ***  **' 

mod  on  exceptions  to  the  Master's  report.  Lord  C.  thought  his  former  opinion  wrong,  P^rticwars 

and  that  the  defendant  might  protect  himself  against  the  discovery  by  denying  the  ^T^^^v^^JI 

partnership,  and  therefore  allowed  the  exceptions  to  the  Master's  Report."  theplaMttff^s 

It  appears  from  the  last  edition  of  Lord  Redesdale'n  work,  that  his  Lordship  seems  to  ^'^^  oe  may 

ink  the  whole  subject  requires  further  consideration.     See  pp.  187,  188.  (3ded.}  ^^ti*^   forth 

e  particulars  of  accounts,  if  he,  even  by  answer  diuinctly  negatii^e,  having  any  sul^feet  matter  of  acco^ni^ 
ferable  to  the  jilaintiJjTs  title  as  stated  in  the  biU.] 

Vol.  hi.  A  a  part 


Hall 

aeainst 

NOTXS. 

[  ♦iS*  ] 


Cases  Argued  and  Determined 

[*]  part  of  such  consideration  money,  and  Pye  and  Hall  assigned  the 
said  leasehold  estate,  subject  to  the  reserved  rent  thereon,  to  Cross  and 
defendant  Not/es,  subject  to  redemption  on  payment  of  the  said  sum  of 
1000/.  and  interest,  and  Noyes  and  Cross  took  from  Hall,  his  bond  and 
warrant  of  attorney,  as  a  further  security,  upon  which  warrant  of  attorney 
judgment  was  afterwards  entered  up.  The  defendant  Noyes  aflerward 
liaving  lent,  or  pretended  to  have  lent  Hall  promissory  notes  to  the 
amount  of  271/. ;  as  a  security  for  the  same,  tooK  his  bond  in  the  penalty 
of  600/.  for  securing  payment  of  300/.  and  a  warrant  of  attorney  for  the 
same,  upon  which  he  afterwards  entered  up  judgment,  and  caused  writs 
o^Ji.fa.  to  be  issued,  and  by  means  thereof,  levied  and  had  satisfactioa 
for  aU  or  nearly  all  the  money  due. 

The  bill  further  stated,  that  a  commission  of  bankruptcy  was  soon 
ttfler  issued  against  Cross,  and  the  defendants  Carr  and  Evans  were 
chosen  assignees. 

The  bill  further  stated,  that  the  defendant  Noyes,  in  August*  1776,  got 
into  possession  of  the  close  at  Hazard* s  Bridge,  or  of  one  moiety  of  it, 
-and  made  considerable  profits  by  cutting  and  making  hay  thereon,  and 
taking  in  cattle  to  feed,  and  on  behalf  of  himself  ana  Cross,  or  his 
assignees,  got  into  possession  of  and  into  the  receipt  of  the  rents  of  the 
mortgaged  premises,  and  by  that  means  was  satisfied  the  interest  and 
part  of  the  principal  of  the  said  1000/.  That  Hall  being  involved  b 
debt,  Noyes  and  tlic  other  defendants  took  advantage  thereof,  and  got 
him  to  sign  an  account  that  1400/.  was  due  from  him  on  the  mortgage, 
und  also,  that  he  was  indebted  to  Noyes  on  other  transactions  80^  and 
«(it  him  to  execute  a  second  mortgage,  to  secure  1451/.  and  BOL  and 
mterest,  with  a  power  to  sell,  and  to  take  the  sum  for  which  the  premises 
should  be  sold,  as  a  security  for  the  said  sum  and  interest,  with  a  trust, 
to  pay  the  surplus,  if  any,  to  HalL  The  bill  then  stated,  that  Hall  ami 
Noyes  made  a  considerable  quantity  of  bricks,  on  the  close  at  Hazants 
Bndge,  and  that  Noyes  having  taken  an  absolute  assignment  of  one 
moiety  of  the  said  close,  but  being  conscious  that  it  was  intended  only  sf 
A. security  for  the  money  really  advanced,  but  pretending,  that  by  virtiie 
of  the  assignment,  he  was  entitled  to  one  moiety  of  the  said  close,  he  as 
r  H85  1  ^"  inducement  [*]  to  Hall  to  execute  the  indenture  of  6th  Julvt  17S0y 
save  him  to  understand,  that  if  he  would  do  so,  and  would  allow  him» 
.defendant  Noyes,  210/.  as  the  money  advanced  by  him  on  the  isid 
assignment,  and  2661,  which  he  pretended  to  have  laid  out  in  making 
.bricks  (though  be  had  not  laid  out  so  much,)  and  would  let  the  said 
moiety  be  a  security  for  the  same,  as  well  as  for  said  sums  of  14h51/.  sod 
80/.  he,  the  defendant  Noyes,  would  permit  Hall  to  redeem,  and  become 
the  owner  of  said  moiety,  and  by  such  means  Hall  was  induced  to 
execute  the  said  deed  ;  and  a  deed-poll  was  accordingly  prepared,  und^ 
the  direction  of  defendant  Noyes,  and  duly  executed  by  HauBXkdNcyes, 
reciting  those  terms,  and  it  was  thereby  witnessed,  that  in  case  Astf 
should  pay  the  said  sums,  and  all  Noyes^s  future  disbursements  on  ac- 
count of  the  moiety,  on  or  before  the  6th  Ocioher  then  next,  Nof* 
should  re-assign  the  premises  to  HalL  The  bill  further  stated,  that  the 
defendant  had  sold  the  premises  at  Kent  Bar,  to  one  RoUs^  and  had 
sold  a  moiety  of  the  close  at  Hazard's  Bridge,  (being,  as  is  alleged,  the 
tnoiety  which  was  comprised  in  tlie  deed  of  6th  July,  1780,)  by  auction 
to  one  Robinson,  but  m  fact,  in  trust  for  Noyes,  (to  whom  it  had  been 
afterwards  assigned,)  for  105/.  who  had  procured  the  lease  to  be  delivered 
up  to  him ;  that  in  December,  1781,  he  surrendered  the  lease  to  the  land- 
lord of  the  premises,  and  obtained  from  him  a  new  lease  dated  ^ 
December,  1781,  for  twenty-one  years  from  Christinas  then  next,  al  the 
rent  of  \oL  a-year,  whereby  the  landlord  gave  defendant  Noyes,  licence 
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to  break  up  the  toil  and  make  bricks  thereon,  upon  payment  of  a  fine  of 
925/.  in  addition  to  said  rent  of  15/.  yearly. 

The  bill  further  stated,  that  defendant  Noyes  made  large  quantities  of 
bricks,  by  means  whereof,  after  payment  of  the  rent  and  fine,  large 
profits  were  made.  It  then  stated,  that  Hall^  being  taken  in  execution 
for  debt,  assigned  his  equity  of  redemption  (for  a  nominal  consideration 
of  500/.  but  of  which  he  received  only  40/.)  to  the  defendant  Schoole, 
who  assigned  one  moiety  thereof  to  the  defendant  Ryhot,  and  the  death 
of  HaU  without  being  able  to  redeem,  and  that,  by  his  will,  he  made  the 
plaintifi&  executors  ;  that  Noyes  and  the  other  defendants  were  still  in  the 
possession  of  the  premises  at  Hazard^s  Bridge  and  JValworih,  and  by 
the  profits  thereof,  had  been  fully  paid  the  sums  really  advanced  to  Hail^ 
and  had  a  'considerable  surplus  in  their  hands;  and,  therefore,  the 
plaintifli  insisted  they  had  a  right  [^]  to  redeem,  and  prayed  an  account 
of  the  rents  and  other  profits  of  the  mortgaged  premises,  and  that  the 
same  should  be  applied  in  sinking  the  principal  and  interest  of  the  debt, 
and  that,  upon  payment  of  the  residue,  the  defendants  might  re-assign 
the  premises  to  the  plaintiffs. 

The  defendants  put  in  very  long  answers  to  this  bill,  stating  the 
transactions  very  much  at  large,  but  of  which  the  import  was,  to  insist 
that  the  real  transaction  was  a  sale  from  HaU  to  them,  and,  after  such 
sale,  the  defendant  Noyes  acknowledged  that  he  made  bricks  on  the 
premises  at  Hazard* s  Bridge,  but  insisted  that  he  was  not  bound  to 
discover  tohat  fuantity  of  bricks  tvere  madey  or  to  set  forth  whether  other 
profits  had  been  made  from  the  said  close,  or  any  particulars  relative 
thereto,  as  it  appeared  by  plaintiffs'  own  shewing  that  HaUh&d  assigned 
aU  his  interest  in  the  premises  to  Schoole,  and  that  the  same  is  now 
vested  in  defendants  SchooU  or  Rybot ;  and,  for  the  same  reasons  the 
defendants  insist  plaintiffs  are  not  entitled  to  any  account  of  the  rents, 
profits,  or  produce  of  the  premises  ;  and  in  a  further  part  of  their  answer 
the  defendants  said,  "  they  hoped  they  should  be  allowed  such  benefit  of 
the  several  mortgages  ana  circumstances  before  set  forth  in  bar  of  such 
discovery  and  relief  as  if  the  same  had  been  set  forth  by  way  of  plea  or 
demurrer  to  the  said  bill.** 

To  this  answer,  several  exceptions  were  taken,  some  of  which  had 
been  allowed  by  the  Master,  but  others  disallowed  by  him.  The  dis- 
allowed exceptions  went  to  the  answer  not  having  discovered  the  profits 
made  of  the  close  at  Hazard's  Bridge,  either  by  cutting  hay  thereon,  or 
otherwbe,  or  how  the  debts  for  which  the  mortgages  were  made  were 
incurred,  and  particularly  as  to  the  number  and  quality  of  the  bricks 
made  on  the  premises  at  Hazard's  Bridge,  or  the  sums  of  money  re« 
ceived  for  the  same. 

It  came  on  now,  upon  exceptions  to  the  Master's  report. 
Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Abbot  for  the  defendants,  argued, 
that  although  they  had  submitted  to  answer  in  a  case  where  they  might 
liave  pleaded  or  demurred,  yet  the  general  rule  that,  where  a  party 
submits  to  answer,  he  must  answer  fully,  did  not  apply  io  the  present 
ease;  that  submission  will  not  [*]  entitle  the  plaintiff  to  a  long  account, 
in  a  case  where  a  defence  is  set  up,  that  meets  his  title.  (3)  Here  the 
defence,  on  the  part  of  the  defendant  Noyesy  is,  that  he  is  a  purchaser, 
not  a  mortgagee ;  and  that  defence  is  not  merely  set  up  by  Noyes^  but 

(3)  See  the  case  of  a  vicar  whose  title  was  denied ;  in  which  case  the  Court  of  £x- 
«ibeqiitr  held,  the  parQr  need  not  set  forth  an  account  of  tythes.  Stated  arguendo,  1 1  Ves. 
S8^.  Tbe  name  of  the  other  caac  there  also  stated  as  recent  was  2Wn  v.  Garke, 
91at  JCmtMMy,  1SQ4.  It  was  a  bill  for  tythes  brought  by  a  vicar,  'ilie  delendanta  staHitg 
4ke  figki  to^intke  rector,  objected  by  answer  to  set  out  the  account.  Exceptiotti  prte 
taken  to  this;  but  they  were  over-ruled  in  full  court.  Editor* s  MS*  note,  hqr^  JUdU' 
ifii/ClMpH  Ui?  point  still  requires  further  consideration,  notwithstanding  the  authontics 
to,  on/M,  238,  S39u  &c.    Sed  vide  Somerviiie  ▼.  Aiackie,  16  Ves.  382.  et  seq* 
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1792*  it  appears  upon  the  face  of  the  bill,  and  is  affirmed  by  Hall  hitnself  in 
his  life-time.  If  the  plaintiffs  can  make  a  case,  to  shew  they  have  a 
right  to  redemption,  then  they  will  be  entitled  to  have  an  examination 
as  to  every  particular  now  excepted  to ;  but,  till  they  shew  that,  they 
are  not  -entitled.  It  is  not  charged  in  the  bill,  that  the  assignment  to 
Schoole  was  fraudulent.  Schoole  may  now  obtain  the  absolute  interest 
in  the  ^estate ;  and,  whilst  his  title  is  out  against  the  plaintifis,  they  can 
have  no-  relief.  Wherever  an  answer  denies  the  matter «f  the  suit,  the 
-Court  will  not  compel  the  defendant  to  answer  what  is  consequential  to 
the  decree ;  it  will  not  enforce  an  account  whilst  die  title  is  doubtfuk 
Sweet  V.  Youngs  Ambl.  353.  shews,  that,  where  the  .plaintiff^s  title  is 
doubtful,  the  defendant  is  not  compellable  to  set  forth  an  account.  So 
in  Gethin  v.  Go/e,  there  cited,  whicti  was  a  bill  for  the  possession  of  real 
estate,  upon  the  ground -that  the  defendant  was  illegitimate.  Lord  Hard- 
mcke  was  of  opinion,  till  this  was  established,  the  plaintiff  had  no  right 
to  an  account •  So,  in  a  case  in  the  Exchequer,  where  a  defendant, 
though  he  had  not  pleaded  that  he  was  a  purchaser  for  valuable  coa- 
sideration,  but  had  insisted  upon  it  (as  is  done  here)  by  answer,  the  late 
Mr.  Baron  Perrott  said  he  should  not  be  obliged  to  produce  his  title 
bleeds.  Whilst  the  plaintiff's  right  is  in  contest,  the  account  is  imnia- 
terial ;  and  whilst  inmiaterial,  the  Court  will  not  compel  it.  Gilb.  Forum 
Komanum,  106.  The  case  m  2  Vesey,  445.  (Buden  v.  Dore)  is  to  the 
£ame  purpose,  though,  in  that  case,  the  defendant  might,  having  pleaded. 
To  the  same  effect  was  v.  Taylor^  before  Lord  Bathursi.  In  Jsco&f 

[  **88  ]  V.  Goodman-^ f  in  the  [♦]  Exchec^uer,  November  16,  1791,  the  defend- 
ant said  in  his  answer,  that  plaintiff  was  a  servant,  not  <a  partner,  and 
therefore  resisted  the  account.    The  Lord  Chief  Baron  held  theplaintif 

f  Jacobs  tr.  Goodmak.»— Hiis  ivos  an  injunction  bill  filed  by  the  plaintiflr,  in  order  ti 
enjoin  defendant  from  proceeding  in  an  action  at  law,  commenced  against  him  fortbe 
re^otery  of  100?. 'borrdwed  by  the  plaintiff  of  defendant:  and  the  biU  stated  a  paitDO^ 
ship  to  have  existed  between  plaintiff  and  defendant,  and  an  account  unsettled  between 
them  in  respect  of  the  partnership,  and  it  alleged,  that,  on  taking  the  account,  it  wonU 
be  found  that  nothing  was,  in  fact,  due  upon  balance  of  all  accounts  to  the  defeodant, 
and  the  bill  called  for  an  account  of  the  partnership  transactions.  Defendant,  by  his  sn- 
swer,  stated  the  agreement  respecting  the  business  to  be,  that  plaintiff  came  to  hhn  snd 
represented  tliat  he  was  well  Tersed  in  the  trade  of  glass  and  beads,  and  that  if  defeodsnt 
would  engage  in  it,  he  (the  plaintiff)  could  be  of  great  assistance  to  him  ;  that  it  bfisg 
convenient  to  defendant  to  advance  the  necessary  sum,  he  did  accordingly  engage  ia  the 
business,  agreeing  that  if,  at  the  end  of  six  months,  it  appeared  that  plaintiffhad  mansged 
the  trade  to  advantage,  he  should  be  allowed  one  third  of  ^e  profits.  And  defendant  de> 
nied  that  plaintiff  had  any  other  concern  in  the  business,  or  that  he  was  liable  for  soj  of 
the  transactions  thereof,  save  as  it  might  happen  for  misconduct  as  a  servant.  And  foitbff 
denied  that  there  was  any  other  agreement  between  them  other  than  as  aforesaid,  or  ifail 
they  had  any  connection  in  business  other  than  as  aforesaid.  He  further  stated  in  hii  sn< 
swer  that  this  100^  was  borrowed  of  defendant  by  the  plaintiff,  in  aider,  as  be  said,  thit 
he  might  assist  a  sister  who  was  in  business.  That  plaintiff  Idfi  defendant  at  the  end  of 
nine  weeks,  fnd  then  wrote  to  him  an  apology  for  dius  leaving  him,  but  adding  thst  be 
would  send  him- the  lOCV.  in  m  few  days.  Exception  was  taken  to  this  answer,  becaov 
defendant  had  set  forth  noiuxrount,  and  because  ddfendant  had  not  set  out  whattalsDce 
was  due  to  him,  and  how  be  had  made  out  the  same. 

Mr.  Johnson,  in  support  of  the  exception,  sUted  that  defendant  couldtproCect  bimi^ 
from  setting  out  an  account  only  by  a  plea  or  demurrer*  and  that  having  answered,  it  «ss 
not  sufiSdent  to  deny  a  principal  fact,  which  would  l>e  a  defence,  but  he  must  go  ai  t* 
answer  all  the  collateral  nuitter. 

But  the  Court  were  of  opinion  that  the  answer  was  euflident  in  this  ease. 

Lord  C%ief  Baron.  You  are  not  entitled  to  an  account,  unless  there  be  a  psrt- 
fiership,  and  your  position  goes  much  too  wide.  At  that  rate,  if  an  utter  strange^  «*> 
to  file  a  hill  against  CMUd*s  shop,  alleging  a  partnership,  it  oouU  not  be  suAoeat  is 
deny  that- any  such  partnership  existed,  lliere  may  be  cases  where  the  Court  will  re- 
quire an  account,  although  -the  prindpal  point  in  the  bill  is  denied.  But  not  in  a  «s« 
like  this.  Suppose  to  a  bill  for  tithes,  the  defendant  answered  he  was  no  occupkr,  tr  ^ 
many  other  cases  of  that  kind,  would  not  such  an  answer  be  suAcScnt? 
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not  entitled  to  an  account,  until  he  proved  a  partnership;  because, 
otherwise,  any  person,  by  alleging  a  partnership,  might  entitle  himself 
to  an  account.  If  parties  cannot  plead  in  bar  to  the  account,  but  must 
answer,  this  inconvenience  will  follow,  that  any  person  may  have  an 
account.  The  principle  on  which  the  plea  in  Newman  v.  WaUis  (ante^ 
vol.  ii.  p.  14S.}  was  over-ruled,  does  not  extend  to  all  cases;  it  applies 
where  the  plea  goes  to  the  whole  case,  but  not  where  the  title  and  the 
account  are  separate,  and  the  account  is  consequential  to  the  tide : 
though  the  Court  will  compel  an  answer  as  to  the  title,  it  will  not  com- 
pel an  account  till  the  title  is  established.  Here  it  is  a  preliminary 
point,  that  the  party  has  put  the  title  out  of  himself. 

Lord  Chancellor  (in  the  course  of  the  argument,  and  at  the  clo^e  of 
it)  said,  that,  supposing  the  case  supplied  matter  tor  a  [*J  demurrer,  he 
could  not  take  notice  of  the  cause  of  demurrer  on  exceptions.  It  might 
have  been  cause  of  demurrer  that  Halt,  having  assigned  his  equity  of 
redemption  to  Schoole,  till  he  had  displaced  that  estate,  had  not  a  right 
to  a  discovery:  in  such  a  case,  the  defendant  might  have  met  the 
plaintiff's  title  by  a  plea ;  and  though  he  bad  held,  upon  a  former  oc- 
casion, that  a  negative  plea  (4>)  was  bad,  he  believed  he  was  wrong  in 
holding  so :  for  that  wherever  a  plea  will  reduce  the  question  to  one 
point,  it  is  admissible.  All  the  cases  cited  were  cases  where  the  title 
was  completely  separate  from  the  account :  in  that  before  the  Lord 
Chief  Baron  it  was  completely  so ;  and  he  could  not  say  that,  where  it 
was  so,  the  party  was  bound  to  give  the  account ;  but,  in  the  present,, 
he  thought  they  were,  and  therefore  allowed  the  exceptions. 

(4)  Reported  antea,  2  vol.  p.  143.  See  also  Lord  EUUm  C.'s  stalement  of  this  fact  in 
Jbne<  ▼.  Davis,  16  Ves.  264,  265.,  and  in  SomerviUe  v.  Madde,  ibid.  5S7.  Beamed*  £L 
FL  12a  123.  and  note,  130.  256.  el  teq* 
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Tew  against  The  Earl  of  VVinterton. 
FoRSTER  against  The  Earl  of  Winterton^ 
FofiSTER  (gainst  Forster. 

(Reg.  Lib.  1791.  B.  fol.  276-  &c.> 


JUneoln*s  Inn 
HaU,l4th,l6tk 


[Vide  S.  C. 
lVes.jun.451.] 

THESE  causes  comprised  several  questions  as  to  the  afikirs  of  the  Interest  on  an 
family  of  Forster.  ©W  bond  can. 

John  William  Bacon  Forster  Esq.  and  the  Reverend  Henry  WasteU  "^^^^^j 

clerk,  the  penalty.  (1) 
Tbe  Court  will  not  giTe  iniereU  on  the  arrears  of  an  annuUy,  secured  by  a  bond  wiUdb  had  been  taken 
M  satisfaction  of  dower,  {9) 

(1)  The  doctrine  seems  pike  settled  now,  aeeordin^y  both  at  law  and  in  equity,  con- 
trary to  Mr.  J.  Butlers  dicla,  in  Lord  Lonsdale  ▼.  Church,  2  T.  R.  388.  and  his  decision 
in  JTnight  ▼.  M'Lean,  posiea,  497.  Lord  Thuriow  over-ruled  the  btter  decision,  (vide 
postea,  496.  &c.),  in  which  bis  Lordship  was  supported  by  former  authorides.  See 
Gihson  ▼.  Egerton,  1  Dick.  408.  with  tbe  prerious  cases  stated,  ibid.  409.  For  later  cases 
fdTerring  to  various  of  the  authorities  vide  darker,  Seton,  6  Ves.  411.  414,  415.  and 
1  BaU.  &  Beat,  311.  Lloyd  ▼.  Hatchett,  2  Anstru.  525,  &c  Tbe  caftes  capable  of  sup- 
port in  which  interest  has  been  allowed  beyond  tbe  penalty  are  distinguisbable  by  soma 
particuUr  specialty,  as  in  that  of  AP  Claire  ▼.  Donkin,  1  East,  436..  where  tbe  action  tvAS 
not  upon  the  bond,  but  upon  a  judgment  recovered.  See  also  per  Sir  W.  Grant  M.  R. 
6  Ves.  415.  416.,  and  Mr.  Seijt.  Wmiams*%  note  on  Gainsford  v.  Gnfflth,  in  his  ^tion 
•f  Saunders*  Rep.  1  toI.  58. 

(2j  The  decision  on  this  point  sIko  seems  perfectly  sound,  and  supported  by  the  au». 
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clerk,  having  several  money  transactions  together,  and  in  particular 
having  entered  into  bonds  for  each  other ;  and  the  said  John  WilUaM 
Bacon  Forster  being  then  at  the  point  of  death,  Henry  WasteU  applied 
to  him  to  execute,  and  he  did  execute  a  bond,  bearing  date  the  14th  of 
Aprili  1767 y  in  the  penal  sum  of  7700/.,  for  securing  the  payment  of 
3850/.,  with  legal  interest  for  the  same ;  and  also  a  warrant  of  attorney, 
to  confess  judgment  on  the  same,  and  which  judgment  was  afVerwards 
entered  up. 

On  the  21st  day  of  the  same  month,  the  said  John  WtUiam  Bacom 
Forster  made  his  will,  and  thereby  devised  his  real  estates  to  trusteef» 
for  payment  of  his  debts  and  other  uses. 

[*]  And  on  the  27th  of  the  same  month  the  testator  died. 

By  deed  poll,  dated  Ilth  of  November,  1767)  the  said  bond  and  judg- 
ment, and  the  principal  and  interest  secured  thereby,  were  assigned  by 
the  said  Henry  JVasteU  to  Edmund  Tevoy  for  securing  the  principal  sum 
of  1000/.,  and  the  same  were  afVerwards  made  a  security  for  the  further 
sums  of  600/.  and  400/.  and  interest ;  and  the  same  were  afterwards 
assigned  by  WasteU  to  Snovo  Clayion,  (subject  to  tlie  prior  assignments,) 
as  a  security  for  2250/. 

In  Michaelmas  Term,  1768,  the  plaintifib  in  the  first  cause  filed  their 
bill  on  behalf  of  themselves  and  other  creditors  of  the  testator,  to  have 
their  debts  raised  and  paid.  In  Hilary^  1769,  the  plaintiffs  in  the  se- 
cond cause  filed  their  cross  bill,  to  have  all  the  demands  on  the  estates 
liquidated  and  paid. 

By  a  decree  in  the  two  first  causes,  11th  of  «7u/y,  1774»  the  proper 
accounts  were  ordered  to  be  taken,  and  proper  enquiries  to  be  made 
respecting  the  specialty  debts  of  the  testator. 

By  the  Master's  general  report,  dated  ISth  of  February^  1792,  be 
certified  (among  other  things)  that  he  had  set  forth,  in  the  third  schedule 
to  his  report,  a  particular  account  of  the  specialty  debts  of  the  testator, 
John  William  Bacon  Forster,  with  interest  on  such  of  these  as  carried 
interest,  afler  the  rate  they  respectively  carried,  computed  to  the 
20th  day  o£  April,  1792,  except  on  such  debts  where  the  interest  er- 


thoritlcs  to  an  extent  much  beyond  the  case  within  cited,  (p.  495.)  as  Anmu  3  Vcs.  661. 
Where  Lord  Hnrdtaicke,  is  represented  to  state  that  the  Court  might  allow  such  interat 
"  in  a  very  special  case  *'.  as  if  a  widoui  had  been  obUged  to  barrow  money  and  /Mty  intered 
for  it,  ^*c.     'iliat  special  case  had  jrrecisely  occurred  even  before  Lord  Hardwicke  kimte^t 
in  the  instance  of  the  Duchess  of  Wharton;  but  his  Lordship,  though  smsible  of  toe 
peculiar  hardship,  and  very  anxious  to  allow  the  claim,  found  himself,  after  every  seardi 
for  precedents,  unable  so  to  do.      Fide  in  D.  of  Bedford  v.  Coke,  1  Dick.  178.     lliis  was 
in  the  year  1745.     The  case  above  referred  to  as  Anon,  in  2  Ves.  661.  was  in  1755,  and 
is  reported  in  1  Dick.  278.  sub  nonu  Bignal  v.  Breretont  where  (it  is  observable}  tke^ 
above  dictum  as  to  the  Court*s  interfering  in  such  a  special  case  doet  not  aypearg  «o  tfait 
the  correctness  of  the  report  in  Vescy  seems  ratlier  doubtful.     Hie  abov6  two  cum  tfe 
particularly  noticed,  and  the  doctrine  stated  as  above  by  Lord  Longhborougk  C  in  CWicirT* 
Hunter,  2  Vcs.  jun.  166,  167.;  but  it  must  be  observed  that  Loi^  Tkuriow  kimmtfdidiii 
one  case  direct  interest  to  be  computed  on  the  arrears  of  an  annuity  where  the  tvidow  had 
been  restrained  by  an  injunction  in  the  cause  from  enjorcing  due  payment.    See  3ior:gtn  v. 
Morgan,  2  Dick.  645. 

As  to  the  question  of  interest  upon  arrears  of  dower  it  seems  as  yet  to  be  governed  by 
the  same  authorities  as  apply  to  the  case  of  arrears  of  Jointure,  ^t  similieu  Mr.  Rtpm 
however,  though  he  admits  (in  his  recent  publication  upon  the  Law  of  Btfon  &  Fcaa) 
the  general  rule  has  been  considered  as  incapable  of  relaxation  even  m  the  most  dis- 
tressing cases  of  dower  as  well  as  jointure,  makes  a  material  distinction  in  point  of  arga- 
ment  between  those  instances.  See  1  vol.  451 — 455.  That  gentleman  founds  the  Sb- 
tinction  that,  in  the  case  of  jointure  which  arises  from  contract,  provision  might  bate  been 
made  for  interest  in  such  contract,  upon  any  arrears  that  might  be  incun^ :  wtieress  a 
vndow's  right  to  dower  arising  from  operation  of  law,  and  equity  professing  to  give  a  colt- 
current  and  mure  effectual  assistance  t^  must  appear  singular  that  she  should  have  a  ffUif 
tess  extensive  in  equity  than  she  could  obtain  at  law.  Mr.  Hoper^  referring  to  CwrHt  ▼• 
Curtis,  afUea,  S  vol.  628,  629.,  and  to  Lord  Thurtow's  remarks  m  the  prisuipd  cax* 
pastcQi  495. 

ittdt 
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ettds  the  penality,  and  in  that  case  had  onli^  computed  interest  to  the         1793. 
mimnl  of  the  penalty,  and  to  whom  the  same  are  respectively  due. 

Exceptions  were  taken  to  this  report  by  some  of  the  bond  creditors, 
tecause  the  Master  had  not  computed  interest  beyond  the  penalties  of 
heir  respective  bonds,  and  particularly  by  Teto  and  Clayton^  in  respect  ^  ^""^  °^ 
Or  their  assignment  of  the  bond  to  fVasteUy  concerning  which,  the  Master  WiKTimToic. 
rad  reported,  that  there  was  due  to  Texv,  for  principal  money,  1000/. ; 
nd  for  interest,  from  the  4th  oi  February y  1770,  (to  which  time  all  in- 
erest  had  been  paid,)  to  the  4th  of  February ,  1790,  being  twenty  years, 
15  per  cent,y  1000/.,  making,  together,  2000/.,  the  penalty  of  the  bond  ; 
nd  that  there  was  also  due  to  Tew  the  further  sum  of  600/.  which 
*]  Tew  had  lent  to  JVasteU,  who,  by  indenture,  dated  ^th  August,  £  ^491  ] 
768,  had  charged  the  same  on  the  bond  and  judgment,  and  for  interest 
as  above )  600/. ;  that  there  was  also  due  a  further  sum  of  400/.  prin- 
ipal,  and  400/.  for  interest,  under  similar  circumstances,  making  in  the 
rhole  4000/. ;  and  that  there  had  been  paid  to  Texo  by  Alder,  the  late 
eceiver  of  the  estates,  on  the  8th  of  September,  1789,  the  sum  of  500/., 
rhich  reduced  the  principal  and  interest  due  to  Teto  to  3500/..  And  the 
rfaster  reported,  that  there  was  due  to  Nathaniel  Clayton,  the  executor 
(Snow  Clayton,  on  the  assignment  from  Wastell  to  him,  the  principal 
um  o£  22561.,  and  for  interest  from  27th  o(  January,  1770,  to  27th  of 
January,  1790,  the  sum  of  2250/.,  amounting  together  to  4500/.  the 
penalty  of  the  said  bond. 

Mr.  Solicitor  General  and  Mr.  Steele  in  support  of  the  exceptions, 
rhe  exceptions  are  on  the  ground  that  the  Master  has  been  wrong  in 
alculating  interest  only  to  the  amount  of  the  penalty  in  the  bond ;.  , 

rhereas  he  was  bound  by  the  reference  to  report  the  interest  due.    The 
lirection  in  the  reference  imports  that  he  is  to  report  upon  the  condition 

9  the  bond;  it  does  not  give  him  authority  to  stop  at  the  penalty, 
ontrary  to  the  expression  in  the  reference.  It  is  also  against  reason  to 
top  short  of  the  interest  really  due,  as  the  whole  might  be  recovered  at 
iw.  This  is  established  now  at  law,  by  the  case  of  I^rd  Lonsdale  v. 
Viurch  (3),  2  Term  Rep.  388.  where  Mr.  Justice  BuUer  said,  he  wa» 
ot  satisfied  with  the  case  of  White  v.  Sealy,  Dougl.  49.  though  that  was 
istinguishable,  as  being  tlie  case  of  a  surety.  In  Elliot  v.  Davis, 
(onb.  23.  in  Holdipp  v.  Otway,  2  Saund.  106.  and  Duwall  v.  Terrey,. 
)hower*s  Pari.  Cas.  15.  the  penalty  is  considered  merely  as  a  security » 
Ve  must  admit  that  interest  is  given  at  law  as  damages  :  and,  perhaps,. 
t  may  be  argued  that  it  is  not  referred  to  the  Master  to  calculate 
lamages  ;  but  if  the  penalty  is  not  the  real  debt,  but  only  the  security, 
nd  the  debt  is  the  princip^  and  interest,  then  it  is  within  the  terms  of 
he  reference  of  what  is  due.     In  fact  it  would  be  unreasonable  not  to 

10  this  for  a  bond  creditor ;  because,  afler  a  decree  for  administration  of 
Mets,  if  the  creditor  brings  an  action,  he  is  stopped  by  the  decree,  and 
he  decree  operates  as  an  mj  unction  from  taking  his  legal  remedy :  then 
he  Court  will  not  prevent  his  taking  his  legal  remedy  without  givinjg 
lim  something  as  beneficial,  which  it  will  not  do  unless  it  calculates  the  , 
nterest  beyond  the  penalty.    The  penalty  is  only  meant  to  operate. 
rhere  [*]  the  debt  and  interest  are  less.     Under  the  circumstances  of      [  H&2  2 
Dayton  8  case  particularly  the  whole  interest  should  be  allowed.     He 
ouTd  only  take  subject  to  Tew*B  claims,  and  500/.  had  been  paid  to  l^'ew 
nthout  any  application.     He  was  a  judgment  creditor,  and  tlierefore 
hould  have  his  whole  interest.     Hard.  136.     3  Atk.  517.   Godfrey  \, 
Vatson.    If  the  debtor  comes  into  equity  for  relief,  he  must  pay  interest, 
hough  beyond  the  penalty. 

yR,  Lloyd,  in  support  of  the  Master's   report.     The  practiqe  w|». 

f^)  Mr.  ).  JBuiUr'i  doctrine  there  is  now  over>rul#d,  vile  nole  (1)  autea. 

A  a  4  settled^ 
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1793.        settled  m  the  case  of  Sir  Stephen  Evance'%  creditors,  1  Atk.  80.  (Bromfify  -■ 

^  ■■y  m^     V.  Goodere)  that  upon  bonds  no  interest  can  be  given  beyond  the  penaltiet* 

Txw  In  Kettleby  v.  Kettieby  (4),  Ist  December y  1774,  there  was  a  decree  for 

•rk?w"^#rf    payment  of  creditors.  Some  ofthe  bonds  were  70  years  old.  The  creditors 

The  Earl  of    jngigt^d  ^^j^  the  fund  being  ample,  they  ought  to  be  paid  their  full 

interest.     On  the  other  side,  'the  practice  was  insisted  upon ;  and  Master 

Mountague  (to  whom  it  was  referred)  consulted  all  the  Masters.     Hb 

report  was  excepted  to,  and  the  exception  was  argued  before  Lord 

Baikurst  and  the  Master  of  the  Rolls,  who  were  both  clearly  of  opinion 

that  the  practice  ought  not  to  be  broke  in  upon.  (5)     In  the  late  case  of 

Knight  V.  Maclean  f ,  your  Lordship  inclined  to  the  same  opiaion,  though 

you  did  not  decide  it. 

Lord  Chancellor.  1  thought  I  had  decided  that  case.  I  da  not  knovr 
.  what  they  may  do  at  law,  when  the  rule  which  has  been  alluded  to  comes 
to  be  pushed  to  all  its  consequences.  How  far,  back  will  they  take  it? 
How  can  it  be  taken  against  an  heir,  or  in  the  case  of  an  adnmnistrator, 
where  they  declare  only  in  the  debet?  If  you  insist  that  the  bond  it  not 
a  security  for  the  penalty,  but  for  some  other  debt,  the  Master  is  not 
competent  to  yary  the  contract. 

I  cannot  possibly  alter  the  course  of  the  Court.  If  the  Master  hid 
taken  the  circumstances  under  consideration,  he  would  have  been 
mistaken. 

Exceptions  oyer-mled. 

'  Another  question  arose  in  the  third  of  these  causes,  under  the  follow* 

ing  circumstances : 

[  •^QS  ]  [*]   WiUiam  Bacon  Forster,  In  contemplation  of  a  marriage  with 

Frances  Pevjterer^  who  was  aflerwards  his  widow,  and  now  the  wife  of 

the  defendant  Benthatn,  entered  into  a  bond,  bearing  date  20th  February^ 

1780,  in  the  penal  sum  of  10,000/.  conditioned  that  he  should,  as  soon 

as  conveniently  might  be,  convey  sufficient  freehold  or  copyhold  estates, 

in  trust  to  raise  and  pay  to  said  Frances  Petvterer,  in  case  she  should 

survive  him,  during  her  life,  a  clear  annuity  of  600/.  in  full  satisfaction 

and  bar  of  dower,  3^c.     And  by  a  memorandum  subscribed  to  the  said 

bond,  and  signed  by  the  said  Frances  Petoterer,  she  declared  that  she 

did  freely  accept  of  the  said  jointure,  in  full  bar  and  satisfaction  of  and 

for  all  dower  and  tliirds,  to  which  she  might  be  entitled  on  account  of 

the  said  marriage.     On  the  23d  of  February  the  marriage  took  effect, 

and  on  the  15th  of  April  following,  William  JBacon  Forster  died,  leaving 

his  widow  enceinte  with  the  plaintiff  in  the  third  cause. 

'       By  a  decree  in  this  last  cause,  the  3d  of  February,  1790,  it  was 

ordered,  that  the  former  decree  should  be  carried  into  execution,  and 

(among  other  things)  it  was  ordered  that  this  bond  and  memorandum 

should  be  established,  atid  that  the  defendant,  the  widow,  having  agreed 

to  accept  the  annuity/  of  600/.  out  of  the  real  and  personal  estate  of  her 

said  late  husband,  in  bar  of  dower,  it  was  declared  that  she  was  to  be 

considered  as  a  specialty  creditor  of  her  said  late  husband,  and  was 

entitled  to  be  paid  the  arrears  of  her  said  annuity  from  his  death,  out  of 

the  personal  estate  of  her  late  husband,  in  a  course  of  administration; 

and  if  the  same  should  not  be  sufficient,  then  out  of  the  real  estates  of 

f  Sec  the  next  case,  p.  496.,  the  decree  not  having  been  made  till  after  the  deciflon  of 
this  case>  though  it  was  argued  before  it,  and  very  much  at  large. 


(4)  Since  reported.  2  Dick.  514, 

{5)  The  late  Cli.  Baron  Thomsun  was  counsel  in  that  cause,  and  obscrred,  that  al- 
t  bough  interestybr  seventy  years  was  paid  to  the  creditors  by  sim/de  contract  under  force 
of  the  devise  there,  the  bofid  creditors  were  in  a  much  worse  situation,  hang  alhwfd  m- 
terest  to  the  extent  only  ofthe  }>enatty.     Vide  in  JJoyd  v.  Hatchetl,  8  Anstni.  527. 

4  which 
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which  he  died  seised  in  fee ;  and  if  those  were  not  sufficient,  (hen  out  of        1792. 
such  estates  of  which  he  was  tenant  in  tail,  provided  such  deficiency  did  .    ^  _\    _* 
not  exceed  the  amount  of  the  dotver  to  tohich  she  toould  have  been  entitled  Txw 

in  case  she  had  not,  by  the  said  memorandumy  accepted  the  said  annuity.         agamu 
And  the  Master  was  to  take  an  account  of  such  arrears,  and  was  also  to     ^^  ^^^  ^ 
enquire  and  state  of  what  estates  the  said  WiUiam  Bacon  Forster  died     Wiiwwwow. 
seised  as  tenant  in  tail,  out  of  which  the  defendant  Frances  would  have 
been  dowable ;  and  of  the  incumbrances  on  such  estates. 

By  the  Master's  separate  report,   the  23d  of  JunCf  1789,  he  had 
certified  that  the  only  assets  of  WiUiam  Bacon  Forster^  to  satisfy  [*]  the      [  HQ*  ] 
said  annuity,  consisted  of  several  sums  of  mouey  received  by  the  said 
defendant  as  his  administratrix,  and  which  then  could  not  be  ascer- 
tained ;  and  he  now,  by  his  general  report,  and  the  schedule  thereto, 
stated  of  what  estates  the  said  fVilliam  Bacon  Forster  stood  seised  as 
tenant  in  tail ;^§nd  that  the  same  were  subject  to  outstanding  terms,  to 
secure  an  annuiiy^o  Sarah  the  widow  of  John  WiUiam  Bacon  Forster^ 
and  other  incumbrances ;  and  submitted  the  question  as  to  the  defendant 
Frances's  title  to  dower  thereout.     He  further  certified,  that  by  orders 
of  this  Court,  dated  27th  o^  June,  1789,  and  23d  ofJune,  1790,  the  de- 
fendant Frances  had  been  paid  two  sums  of  300/.  each ;  and  that  the 
whole  of  the  annuity,  from  the  15th  of  April,  1780,  to  the  15th  o£  April, 
1792,  then  remained  due  to  her,  and  amounted  to  7200/.  (except  the 
said  two  sums  of  300/.  each)  and  that  the  rents  and  profits  of  the  estates 
out  of  which  she  would  have  been  dowable,  amounted  to  23,289/.  14>«.  9}id. 
subject  to  deductions ;  which  reduced  the  same  to  1 1,018/.  105.  5d.    And 
the  Master  also  found  that  the  said  bond  was  the  only  specialty  debt 
of  the  said  William  Bacon  Forster. 

The  question  now  before  the  Court  was,  whether  the  defendant  Mrs. 
Bentham,  having  received  only  the  said  two  sums  of  300/.  and  having  so 
great  an  arrear  of  her  annuity  due  to  her,  should  be  paid  interest  on  that 
arrear ;  and  it  was  stated  that  she  had  been  obliged  to  borrow  mor.ey  for 
her  subsistence,  during  the  time  such  arrear  was  run,  for  which  money  so 
borrowed,  she  had  paid  interest ;  and  that  the  funds,  out  of  which  she  was 
entitled  to  the  arrears,  had  been  actually  carrying  interest  during  the  whole 
time. 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Ainge,  for  the  defendants  Bentham 
and  his  wife. 

The  question  is,  whether  Mrs.  Bentham  is  entitled  to  interest  on  the 
arrears  of  the  annuity.  In  Ferrers  v.  Ferrers,  Forrester,  p.  2.  it  is  said, 
that  a  jointress  is  not  entitled  to  interest  on  the  arrears  of  an  annuity, 
because  the  arrears  are  uncertain :  and  it  has  been  laid  down,  that 
interest  is  not  given,  unless  the  party  is  obliged  to  come  here  to  get  rid 
of  a  penalty;  and  that  then  the  Court  will  compel  the  party  to  pay 
interest.  But  in  the  case  [*]  reported  2  Vesey,  661.  (6)  it  is  laid  down  [  #495  ] 
that  where  a  jointress  is  obliged  to  borrow  money,  and  pay  interest  for 
it,  that  is  a  ground  for  the  Court  to  give  her  interest  on  the  arrears  of 
her  jointure.  In  the  case  of  the  Drapers*  Company  v.  Davis,  2  Atk.  211. 
interest  was  given  upon  the  arrears  of  an  annuity,  the  sum  being  liqui- 
dated. That  case  does  not  differ  materially  from  this ;  in  the  present 
case,  the  annuity  is  secured  by  a  bond  ;  and  Lord  Hardwicke  there  states 
the  cases  in  which  the  Court  will  give  interest,  to  be  those  of  a  wife  and 
child,  for  whose  subsistence  the  annuity  is  given.  There  cannot  be  a 
stronger  case  than  the  present,  where  no  personal  misconduct  can  be 
charged,  the  owner  of  the  estate  being  an  infant,  and  a  sufficient  fund 
being  in  Court  from  the  rents  of  the  settled  estates,  to  a  third  part  of  the 

(6)  8.  C.    1  Dick.  278.  sub  i\om,  JBigmU  v.  Brertion,     See  abo  ptr  Lord  Lough" 
borough  C.y  2  Ves.  jun.  167. 
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profiu  of  which,  the  defendant  would  have  been  entitled ;  and  whicfis ' 
fund  has  actually  been  producing  interest  all  the  time. 

Mr.  Solictor  General^  and  Mr.  Miiford,  for  the  plaintiff.  No  interest 
can  be  given.  This  is  a  mixed  case  ;  it  is  true,  that  the  jointress  is,  by 
the  decree,  to  be  considered  as  a  specialty  creditor ;  but  she  is  also  to  be 
considered  as  a  dowress,  and  this  Court  has  never  given  interest  on- 
arrears  of  dower.  In  the  case  of  the  Drapers*  Company  v.  Darns^  it  was- 
upon  an  ascertained  annuity.  In  Bennifold  v.  Waring^  which  was  before 
the  Court  during  the  Sittings  after  last  Trinitj^  Term,  an  annuity  was 
charged  on  the  estate  of  Sir  George  Wyntiy  and  your  Lordship  thou^t 
'ou  could  not  give  interest  on  the  arrears.  In  a  case  of  Lindsay  v.  Gib^ 
on,  in  the  year  1780,  Lord  Loughborough  said,  there  were  no  cases  that 
warranted  giving  interest  on  dower. 

Lord  Chancellor  said,  if  he  was  entitled  to  give  interest,  he  must  look 
into  the  cases  for  a  ground  on  which  to  do  so.  (7)  The  Court  has  never 
given  interest,  but  where  there  has  been  some  ground  from  whence  it 
could  gather  that  there  was  a  contract  between  the  parties  that  interest 
should  be  paid.  (8)  The  ground  from  compassion  is  too  loose  and  indis- 
tinct. The  reasons  for  giving  interest,  cannot  turn  on  the  fkct  whether 
the  party  was  or  was  not  in  distress.  The  annuity  being  intended  as  a 
maintenance,  is  not,  in  all  cases,  a  ground  for  its  carrying  interest.  To 
take  up  the  consideration  in  that  way  would  be  too  much.  Where  trus- 
tees were  bound  to  make  regular  payments,  and  have  kept  money  in 
hand,  the  Court  has  given  interest.  (9) 

[*]  His  Lordship  ordered  the  arrears  of  the  annuity  to  be  paid  out  of 
the  personal  estate,  as  far  as  it  would  go,  and  the  deficiency  to  be  made 
good  out  of  the  settled  estates,  out  of  which  the  defendant  would  have 
been  entitled  to  dower,  if  she  had  not  accepted  the  annuity. 

(7)  See  note  (2)  antea,  489. 

(8)  See  Dote  (2)  antea,  489^  and  I  Roper  on  Bar.  &  Feme,  452,  459. 

(9)  And  so  where  the  widow  was  prevented  from  enforcing  the  due  payment  at  hw 
by  an  injunction  in  a  suit  in  equity.  Morgan  v.  Morgan,  coram  Lord  Tkurhw,  S  Dick. 
64S. 


16tli  March. 

The  Master  in 
computing  in- 
terest on  a 
bond,  i«  not  to 
go  beyond  4ba 
penalty.  (1) 


Knight  against  Maclean. 

( No  entry  on  this  occasion.) 

T>ICHARD  GLOVER,  of  Croydon,  entered  into  a  bond  to  Richard 
Glover,  of  fVoldingham,  bearing  date  20th  of  November,  1749,  in  the 
penalty  of  28001.  conditioned  for  the  payment  of  1400/.  on  the  20th  of 
November  then  next,  with  lawful  interest. 

This  bond-debt  being  unpaid,  and  a  bill  being  filed  for  accounts  of  the 
estate,  Sfc.  of  Richard  Glover,  of  Croydon,  by  decree  in  the  original  suit, 
such  accounts  were  directed  to  be  taKen. 

The  Master  by  his  general  report,  dated  15th  of  Mai/,  1790^  stated  the 
bond,  and  that  he  had  allowed  the  penalty  thereof. 

Exceptions  were  taken  to  the  Master's  report,  the  second  of  which 
went  (infer  alia)  to  the  Master  having  allowed  only  the  penalty  of  the  bond. 

These  exceptions  came  on  to  be  argued  on  the  24th  of  November,  1790, 
before  Mr.  Justice  Buller,  then  sitting  for  the  Lord  Chancellor,  when 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Short  for  the  executors,  contended, 
that  the  Master  ought  to  have  calculated  the  full  interest  down  to  the 
present  time,  and  not  to  have  restrained  himself  to  the  penalty.     That 

YJ)  Sec  4h«  preceding  case  of  Tew  ▼.  £.«f  Wmtirlon,  and  the  |Ulitor'&  Bo|e!»,  (1) 
p.  489.,  and  (5)  p.  492. 

there 
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there  is  no  rule  to  this  effect  in  the  books,  and  that  although  the  prac^ 
tice  has  been  so,  it  arose  from  a  conformity  to  the  rule  of  the  courts  of 
common  law,  but  that  even  there  the  rule  has  become  obsolete,  and  the 
jury  now  will,  in  the  shape  of  damages,  give  the  full  interest.  That,  in 
the  present  case,  the  Master  had  calculated  the  full  interest  on  notes  of 
hand,  so  that  interest  was  given  on  simple-contract  debts,  but  [*]  stopped 
on  a  specialty.  They  cited  Lord  Lonsdale  v.  Churchy  2  Term  Rep.  388* 
Bunb.  23.    Duval  v.  Terrey,  Shower's  Pari.  Cases,  15.     1  Salk.  154. 

Mr.  Solicitor  General  and  Mr.  Shuter,  on  the  other  side,  contended, 
that  it  was  always  the  practice  of  the  Master's  office  to  restrain  the  cal- 
culation of  interest  to  the  penalty  of  the  bond.  That  it  would  be  difficult 
to  argue,  that  if  a  court  of  law  gave  further  interest,  that  a  court  of  equity 
should  not  do  the  same  :  but  tliat  at  law  it  was  given  in  the  shape  of  da- 
mages, and  the  Master  could  never  calculate  damages.  That  the  only 
case  where  interest  was  extended  beyond  the  penalty  was,  where  the  debtor 
was  plaintiff,  which  was  the  case  in  Showery  but  where  the  creditor  was 
plaintiff  it  was  never  done.  Hale  v.  Thomas^  1  Vern.  349.  If  the  practice, 
of  the  Court  is  to  be  changed,  it  should  be  by  a  decree,  not  in  tlic  Master's 
office. 

Mr.  Justice  Duller,  immediately  afler  the  argument,  said  — 

The  question  is,  whether  the  Master  ought  not  to  calculate  the  whole 
interest  due,  without  stopping  at  the  penalty. 

The  direction  is,  to  calculate  interest  down  to  the  time,  and  that  direc- 
tion the  Master  ought  to  follow,  and  calculate  tlie  interest  to  the  time  of 
the  report. 

There  may  be  cases,  that  say  the  interest  shall  only  be  to  the  amount 
of  the  penalty ;  but  they  are  very  old  cases,  and  where  determined  in 
conformity  to  the  rule  of  law. 

But  it  is  now  held  otherwise,  even  there.  I  remember  a  case  in  the 
year  1 765,  in  the  King's  Bench,  where  it  was  held  otlierwise,  and  Lord 
Mansfield  cited  a  case  at  Nisi  Prius,  where  Mr.  Justice  WriglU  directed 
the  jury  to  find  damages  beyond  the  penalty.  The  case  of  Wright  v. 
Seali/y  Dousi.  48.,  was  determined  on  the  ground  of  its  being  the  case  of 
a  surety,  who  never  could  be  held  to  have  intended  to  bind  himself  be- 
yond  the  extent  of  the  penalty,  but  the  exception  proves  the  general 
rule  to  be  otherwise.  Then  if  it  be  so  at  law,  where  is  the  equity  to 
prevent  it  being  so  here  ?  Will  a  court  of  equity  narrow  the  remedy- 
of  creditors;  whom  in  general  it  favours  more  than  a  court  of  law  does  ? 

[^]  The  second  exception  was  therefore  allowed,  so  far  as  the  same 
went  to  the  Master's  not  allowing  interest  beyond  the  penalty  of  the 
bond. 

The  exceptants  being  dissatisfied  with  this  order,  preferred  their 
petition  to  the  Lord  Chancellor^  praying  that  the  exceptions  might  be 
re-argued,  which,  being  ordered,  they  came  on  for  that  purpose  18th  of 
March,  1791. 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Abbot  supported  the  exceptions. 

In  every  case  except  tnis,  the  sum  in  the  condition  of  the  bond,  is 
considered  as  the  real  debt.  There  is  no  distiiu:tion  between  a  bond  for 
payment  of  money,  or  for  securing  the  performance  of  a  collateral  act : 
DOW  it  is  settled,  dbat  a  man  cannot  pay  the  penalty  of  a  bond  in  discharge 
of  an  obligation,  to  settle  an  estate  to  certam  -uses,  though  in  that  case  it 
18  an  agreement  to  do  a  thing,  the  performance  whereof  is  secured  by 
the  penalty.  Hobson  v.  Trevor,  2  Wms.  191.  Earl  of  Lonsdale  v.  Clturch, 
2  Term  Rep.  388.  So  it  appears  by  Godolphin,  70.,  tliat,  in  the  question 
as  to  bona  notabilia,  the  sum  in  the  condition,  not  the  penalty,  is  con- 
sidered as  the  debt.  So  in  a  deed  with  a  penalty  for  performance  •l^ 
covenants,  or  for  payment  of  money  by  instalments,  the  party  may  bring 
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debt  before  the  instalments  became  due,  and  is  not  confined  to  tbr 
penalty.  The  cases  where  the  penalty  has  been  considered  as  the  utmost 
sum  to  be  recovered,  were  so  determined,  in  order  to  follow  the  practice 
of  the  courts  of  law.  —  They  are  old  cases,  and  the  reason  has  ceased, 
as  it  is  now  established  by  precedent,  that  interest  may  be  given,  even  at 
law,  beyond  the  penalty.  When  this  was  on  before,  a  case  was  cited 
in  which  Mr.  Justice  Wright  had  directed  a  jury  to  find  to  the  extent  of 
the  interest  due,  and  that  case  was  afterwands  approved  by  the  Court ; . 
a  diiBiculty  may  arise  on  that  practice  there,  for  if  a  man  owed  A.  100^ 
and  B.  \QOL  on  bond,  and  A.  recovered  judgment  for  lOtf.  debt,  and 
100/.  damages,  though  the  judgment  is  entire,  the  100/.  damages  could 
not  be  set  on  the  same  footing  with  B*s  bond-debt.  But,  in  modem 
cases  in  equity,  interest  has  been  given  beyond  the  penalty  :  It  was  lo 
in  the  case  reported,  Show er*s  P.C.I 5.,  and  though  there  are  some 
[♦]  particular  circumstances  mentioned  in  the  close  of  that  case,  u 
grounds  for  affirming  the  decree,  yet  it  seems  as  if  the  reasons  pro- 
ceeded on  the  general  ground.  The  general  doctrine  seems  to  have  beei> 
first  fixed  in  Hale  v.  Thomas^  1  Vem.  5549.  Lord  Cowper^  in  1707, 
considered  the  case  as  clear.  In  1718,  there  is  a  case  to  the  same  efiect 
reported  by  Bunbury,  p.  23.  So  in  1  £q.  Abr.  288.,  referring  to  Salk. 
154.  There  have  been  several  subsequent  cases  to  the  same  effect, 
Godfrey  v.  Watson^  3  Atk.  517*  some  of  them  in  the  House  of  Lords  (as 
was  that  reported  by  Shotoer)  also  Lord  Dunsanu  v.  Plunket^  2  Browns 
P.  C.251 .  Kirtoane  v.  Blake,  Ibid.  333.  Corporation  of  Galtjoay  v.  Russd, 
Ibid,  275.  A  court  of  equity  looks  upon  the  bond  as  an  agreement,  even 
where  there  is  no  debt,  Acton  v.  Pierce,  2  Vem.  480.  Cannel  v.  Buckle, 
2  Wms.  342.,  where  the  Court  could  not  confine  itself  to  the  penalty, 
because  the  bond  was  void  at  law.  In  Bishop  v.  Church,  2  Vesey,  100-- 
371 .,  the  penalty  was  gone  at  law,  but  relief  given  in  equity.  Now  there 
is  no  principle  upbn  which  the  Court  can  give  relief  upon  an  instrument 
void  at  law  without  giving  it  to  the  full  extent  of  the  debt.  There  would 
be  many  cases  of  great  hardship  if  the  creditor  was  tied  down  to  the 
penalty,  as  in  the  case  where  assets  fall  in  at  a  great  distance  of  time. 
In  the  present  case  no  diligence  could  have  obtained  payment,  for 
there  were  no  assets  for  many  years.  The  principle  is,  that  the  Court 
will  look  to  the  real  debt,  not  to  the  penalty  by  which  that  debt  is 
secured. 

Mr.  Mitford,  in  support  of  the  Master's  report,  said  that  the  case  of 
Lord  Lonsdale  v.  Church,  would  not  be  found  to  be  a  decision  on  the 
subject.  The  rule  under  which  the  Master  has  acted,  is  clearly  esta- 
blished both  at  law  and  in  equity;  courts  of  equity  have  recognised  the 
rule  and  considered  themselves  as  bound  by  it,  except  in  cases  where 
fVaud  has  intervened,  or  the  parties  have  submitted,  as  was  the  case  of 
Duval  V.  Terrey*  —  The  case  of  Elliot  v.  Davis  is  very  shortly  stated  in 
Bunbury,  In  that  of  Holdipp  v.  Otnay,  2  Saund.  106.  the  Court  thought 
that  upon  a  single  bill  obligatory,  interest  might  be  given  in  the  shape  of 
damages.  In  Lord  Dunsany  v.  Plunket,  the  party  was  in  possession,  and 
the  plaintiff  came  to  be  relieved  against  that  possession,  and  the  Court 
imposed  the  terms  of  paying  the  interest  due.  The  case  was  the  same  in 
Godfrey  v.  Watson,  Kirtoane  v.  Blake,  proceeded  on  the  fraudulent 
conduct  of  the  party.  — On  [♦]  the  general  ground  there  is  a  very  strong 
case,  Bromley  v.  Goodere,  1  Atk.  75.,  against  carrying  interest  further 
than  the  penalty. 

Lord  Chancellor  (during  the  argument)  threw  out  great  doubts  as  to 

the  nature  of  tlie  debt,  and  order  of  payment  of  the  interest  ti&ri  the 

penalty  (supposing  the  penalty  not  to  be  the  debt ;)  whether  it  would  be  a 
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debt  by  specialty,  or  by  simple  contract,  and  ordered  the  matter  to  stand 
over  for  judgment.  (2) 

But  before  any  judgment  actually  given  in  this  cause,  the  preceding 
case  of  Tew  v.  Lord  Winterton  came  on,  in  which  the  same  point  was 
agitated,  and  Lord  Chancellory  having  satisfied  his*"  judgment  on  the  sub- 
ject, ordered  the  exceptions  in  the  present  case  to  be 

Over-ruled. 

(2)  The  following  is  Sir  J.  Simeons  note  of  Lord  Thurlow\  oi>servations  on  this  first 
occasion,  March  17,  I79I. — 

**  Lord  ThuHow,  —  If  it  be  universally  the  rule  at  law  to  carry  interest  beyond  the 
penalty,  it  must  be  so  against  the  heir  and  executors  and  S.  C.  creditor.    And  yet  the 
penal^  is  the  debt  at  law,  and  always  so  considered.    If  so,  how  can  any  thing  beyond 
charge  the  heir  or  executor?     Can  damages  on  the  detinet  be  recovered  beyond  his 
own  time?    One  shilling  damages  enter^  on  verdict  for  the  penalty  are  jrro  /ormA 
only,  because  there  being  an  injury,  damages  are  in  notion  of  law  sustained ;  so  in 
"  judgment  by  default,  &c.     If  interest  be  calculated,  and  judgment  taken  against  ex- 
"  ecutor  beyond  the  penalty,  shall  the  excess  be  paid  as  a  specialty  and  exclude  other 
'<  «pecialty  creditors?    The  law  certainly  was  considered  as  clear,  by  Lord  Macdft^ield 
and  Lord  Hardwickey  that  you  could  not  go  beyond  the  penalty ;  and  the  decisions  of 
equity  have  been  uniformly  on  the  same  principle  :  the  cases  cited  are  exceptions  al- 
lowed.    His  Lordship  doubted  whether  he  could  determine  the  point  on  these  ex- 
ceptions ;  and  on  the  1 9Ui  Lord  TkuHow  said  he  should  choose  to  have  the  matter 
settled  at  law  before  he  decided. 

^  •<  A^oumed.'* 
From  Sir  J,  Simeon*a  MSS.  nqtes. 
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Ex  parte  Salter. 
(Reg.  Lib.  1791.  B.  fol.  253.) 

UPON  the  petition  day  before  Michaelmas  Term,  this  petition  came 
on,  praying  for  a  guardian  and  maintenance,  on  behali  of  an  infant, 
and  for  a  receiver  (2),  but  without  any  suit  in  Court. 

Mr.  Abbot  for  the  petitioner,  cited  Ex  parte  Kent,  June  15th,  1790., 
where  the  like  order  had  been  made,  {ante,  SS*)  upon  authority  o£  Ex 
parte  Whitfield^  2  Atk«  315.,  and  prayed  that  the  Master  might  also  tax 
the  costs  of  this  petition,  on  authority  of  Ex  parte  Thomas,  Ambl.  146. 

The  Chancellor  thought  with  Lord  Hardwickc,  in  2  Atk.  315.  that  no 
receiver  could  be  granted ;  but  he  also  doubted  the  propriety  of  having 
the  costs  taxedy  though  so  reported  in  Ambler*  He  ordered  the  guardian 
and  maintenance. 

Afterwards  Mr.  Dickens,  the  register,  drew  up  the  order,  but  would 
not  deliver  it  out,  and  stated  to  the  Chancellor,  that  maintenance  oueht 
DOt  to  be  ordered,  without  a  suit  to  bring  the  fund  into  Court ;  and  that 
though  the  practice  had  been  so  [*]  formerly  ;  yet  when  Lord  Kenuon 
was  Master  of  the  Rolls  it  had  been  discontinued.  It  was  directea  to 
be  mentioned  again. 

In  the  course  of  the  Term,  Mr*  Abbot  renewed  his  application,  and 
cited  the  following  precedents,  which  the  Chancellor  desired  might.be 
laid  before  him. 

The  first  instance  of  a  guardian  appointed  on  petition^  without  bill, 

(1)  Tlie  above  report  is  from  the  notes  of  Lord  Colchester,  who  was  the  counsel  in  this 
caie.  The  practice  was  quite  settled  by  this  decision,  upon  the  authorities  within  men- 
tioned. See  the  previous  doubts  stated  by  Mr.  Dkkinii  the  Reg.  2  Dick,  769,  &c.  See 
further  0*JCeefe  ▼.  Ctuey,  1  Scho.  ic  L^iVoy,  106.,  and  ErpaHe  Myertcough,  1  Jacob  .«nd 
Walker's  Rep.  151.  &c. 

(2)  Th«  Court  refused  the  application  /or  a  receiver,  agreeably  to  2  Atk^  715. 

■       -  it 


[VideS.  C. 
2  Dick.  769.] 
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,  Guardian  may 
be  appointed, 
andmainien' 
once  allowed, 
upon  petition 
without 
8uit.(l) 

The  costs  of 
the  petition  are 
to  be  allowed 
to  the  guardian 
in  his  accounta^ 
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1792.        is  Mini  to  have  been  in  1696.,  in  the  case  of  Hampden,  Harg.  Co.  Lttt. 
Vii^wi  /      fo.  131.  notis.  But  this  order  does  not  appear  upon  the  Register's  Book. 
-Kr  poHe  Ex  parte  Dacre  Barrett  Lennardf  (Reg.  Lib.  A.  fo.  85.  Anno  I72S.) 

Saltbb.        Maintenance  ordered  by  Lord  Macdesfield. 

The  order  for  maintenance  (as  well  as  upon  the  right  of  guardianship) 
affirmed  by  the  House  of  Lords,  1724.  2  Bro.  Pari.  Cas.  539*»  Lady 
Teynham  v.  Lennard,     [But  see  the  note  1  Jac.  &  Walk.  152.] 

Lord  Hardxjoickey  speaking  of  this  case,  says  *'  Here  is  a  precedent  in 
*'  point,  where  maintenance  has  been  allowed  upon  the  authority  of 
**  Lord  Macclesfield,  and  the  House  of  Lords,  notwithstanding  there  was 
**  no  cause  depending."    2  Atk.316. 

Ex  parte  Odel^  1731.  —  Maintenance  ordered  by  Sir  Jos^^  Jehfi, 
cited  in  2  Atk.  315.,  but  does  not  appear  upon  the  Register's  Book.  In 
this  case  it  is  said  a  receiver  was  also  appointed.  [Sed  Quasre  de  hoc 
£^vf^SAtk.  315.] 

Ex  parte  Perdoe,  (Reg.  Lib.  B.  fo.  436.  Anno  1733.)  —  Maintenance 
ordered  by  Sir  Joseph  JehyU.  In  this  case  also,  a  receiver  was  ap- 
pointed. 

Ex  parte  Whitfield,  (2)  (Reg.Lib.  B.  fo.  391.  Anno  1741.} — Mainten- 
ance ordered  by  Lord  Hardtotcke, 

The  judgment  of  the  Court,  with  the  reason  and  authorities  upon  which 
this  sort  of  order  is  founded,  is  reported  at  length.    2  Atk.  315. 
[•502]  [«]   Ex  parte  Thomas,  (3)   (Reg.  Lib.  B.  fo.  850.   Anno  175L)  — 

Maintenance    ordered   by  Lord  Hardtotcke.      This  case    is   reported. 
Ambl.  146. 

Ex  parte  Kent,  (Reg.  Lib.  A.  fo^  445.  Anno  1789.)  —  Maintenance 
ordered,  {ante,  88.)  Also  in  the  latter  case  the  guardian  was  ordered  to 
enter  into  a  recognisance. 

December  17th.  At  the  last  seal,  this  was  again  mentioned,  wlien  the 
Chancellor  said,  he  thought  the  practice  was  too  old  and  established  to 
be  now  altered ;  also  that  in  many  instances  it  was  highly  convenient^  and 
he  directed  the  order  to  be  issued.  (4) 

Mank 

(2)  The  form  of  the  Order  is  thus  stated  in  Lord  ColchetUr*B  notes.  -^ 

**  Ex  parte  Whitfxxlb,  £.  T.  1742.  —  Petitson  recitiog  Uumvt  petition,  and  an  order 
^'  that  Thomat  WilUt,  clerk,  should  be  appointed  guardian  of  her  person  and  ettatcs,  and 
'*  reference  to  the  Master,  to  see  what  was  proper  to  be  allowed  for  her  maintenaoct 
•'  and  edncation  for  thne  past  and  to  come,  and  to  state  the  same  to  the  Coort. 

**  Reciting  ako  the  report  of  maintenance  for  time  past  and  to  cmne. 

**  Praying  that  the  report  might  be  confirmed ;  that  the  sum  of  L  might  beal- 
*'  lowed  for  maintenance,  &c  due  from  time  past  and  to  come  aocording  to  the  report; 
^*  and  that  it  might  be  referred  to  the  Master  to  tax  her  soIicttor*s  bill  of  fees  and  dis- 
**  bursements  in  this  matter ;  and  that  what  should  be  reported  due  to  him  thereon, 

might  be  paid  by  the  said  guardian  out  of  the  petitioner's  said  estates. 

**  Ordery  W,  the  guardian  consenting.     Report  confirmed.    The  maintenMioe  to  bt 

paid  from  dme  to  time,  according  to  the  report.  And  that  W,  the  guaidiaa  do  pigr 
*'  unto  petitioner  the  costs  of  these  applications  but  of  the  iniant*8  estates^  to  be  taxed  by 
♦«  the  Master.** 

(3)  Lord  (7(9fcAfJler*s  netes  state  the  substance  of  diat  case  and  form  of  tiie  oida* 
thus :  — 

"  Exfmrie  Thomas. —  Petition  recitkig  former  petition  and  order,  that  T.  O.  dbonld 
*'  be  appointed  guardian  of  the  petitioner's  person  and  estates,  and  refertnoe  js  to  nuan- 
"  tenance  for  time  past  and  to  come. 

«  Reciting  report  thereon. 

^  Praytog  that  the  report  migfat  be  confirmed,  and  that  it  tnight  be  itftiied  to  the 
*'  Master  to  settle  and  tax  the  costs  of  the  petitioner  and  7.  (?.  hu  guardian  in  this 
<*  matter. 

OrdcTt  Report  to  be  confirmed ;  aercral  sums  allowed  for  maintenanoe  to  be  allowed 
<<  4tnd  paid  according  to  the  report,  and  for  the  time  to  oanse  to  be^  paid  to  bia  saM 
*<  gnaedian,  duiing  such  time  as  he  shall  maintain  hini.  And  it  is  fanhcr  ordered,  thet 
<(  the  said  Master  do  tax  the  costs  of  this  and  the  former  applications,  and  thai  ««^ 
*<  costs  ho  alloyied  to  the  said  r.  G*  the  said  infont's  guardian  jipon  bis  oooovnt.'* 

(4)  The  Court,  however,  m  the  itrincipal  cate,  Mng  contrary  to  jmictice,  did  not  grant 

art- 


«« 


«< 


IM  THE  Court  of  Chancery*  502 

/' 

March  16tfa,  1792.     This  matter  came  on  again  before  the  Matter  of  1792. 

the  Rolls,  upon  petition,  to  confirm  the  report,  and  to  have  the  ^osts  ^    -  ^    _  ' 

taxed  according  to  the  form  of  the  order  in  Ex  parte  Thomas.  Ex  parte 

Mr.  Abbot  for  the  petitioner.  Salt«». 

Ordered. 

I  receiver.     See  2  Atk.  515.     Lord  Colchester's  notes  state  that  the  order  made  in  the 

Jivrmcipal  case  was  to  tliis  effect :  — 
**  That  it  be  referred  to  Mr.  Ord,  one  of  the  Masters  of  this  Court,  to  approve  of  a 

"  proper  person,  to  be  appointed  guardian  of  the  person  and  estates  of  the  petitioner 

"  during  bis  minority;  and  the  said  Master  is  to  inquire  who  hath  maintained  the  pe- 

"  titioner  since  the  death  of  the  said  testatrix,  and  to  consider  whether  any  diing,  and 
what  is  proper  to  be  allowed  for  the  maintenance  and  education  of  the  petitioner  for  tlie 
time  past,  since  the  death  of  the  said  testatrix,  and  for  tlie  time  to  come,  and  out  of 
what  fund  it  ought  to  be  paid ;  and  the  said  Master  is  to  state  the  same,  with  his 

••  opinion  thereon,  to  tlie  Court,  and  thereupon  such  further  order  shall  be  made  as  shall 

'«  be  just," 


14 


Mx parte  Cockshott,  in  the  Matter  of  John  Ridehalgue,  a 

BankrupU  Xw^'t  Tnn 

HaU,93dMar. 

npHE  prayer  of  this  petition  was,  that  the  petitioners  might  be  admitted  [A  fraudulent] 

'>    creditors,  and  to  prove  a  debt  of  327/*  5s,  lOd.  under  the  commis-  surrender  of  a 

gion,  and  for  that  purpose  stated  copyhold  estate 

That  by  a  bond  dated  25th  of  Mav,  1785,  petitioners,  together  with  J^^^/ 
Laijorence  Ridehaigue,  became  jointly  and  severally  bound  to  Gabriel  under  ija,u 
SVilkinson,  in  the  penalty  of  600/.  conditioned  for  payment  of  SCO/,  and  c.  15.  8.2.  (l) 
interest,  on  or  before  the  20th  of  Mai^t  1786.  Where  there  ia 

That  by  a  bond  of  indemnity,  executed  by  said  Zaturence,  and  the  a  bond  of  In- 
bankrupt,  dated  ISth  June fllSS,  Lawrence  and  the  bankrupt  became  demnity  [the 
jointly  and  severally  bound  to  the  petitioners,  (among  other  things,)  to  *^h'dfhad*'L«i 
indemnify  the  petitioners  from  the  payment  of  said  SOtf.  and  interest,  broken,  and  the 
secured  by  the  said  bond*  penaltyabsolute 

[*]  That  about  the  30th  of  January^  1790,  the  petitioners  paid  to  at  law]  and  the 
Wilkinson  118/.  2«.  6</.  and  about  Aprily  the  petitioners  paid  him  petitioners  have 
209/.  35.  4^/.  making  together  327/.  Ss.  lOd.  for  the  principal  and  interest  J^jjJJJJJ^"^ 
then  due  to  him  on  the  bond.  J^ aftwv'uiCT 

That  on  the  23d  February,  1790,  a  commission  issued  against  John  may  pff«ve  tlie 
Jtidehalgue,  whole.  («) 

That  on  the  15th  December,  1790,   the  petitioners  applied   to  the      [  •SOS  ] 
major  part  of  the  commissioners,  to  be  admitted  to  prove  their  debt 

(1)  The  grounds  relied  upon  by  the  Lord  Chancellor  were,  that  the  creditors  could  not 
be  defeated  or  delayed,  j-c.  within  the  words  of  the  statute,  since  copyholds  were  not  liable 
to  any  process  which  they  could  issue  against  the  bankrupt's  property.  See  the  judg- 
ment, postea.  Mr.  Christian  questions  this  decision ;  obserrmg  that  the  word  "  convey- 
emecy*  so  ddlberatdy  used  in  tiie  statute,  should,  in  his  opinion,  compreliend  it ;  and 
that  ^  the  reasoning  adopted  here  "  were  to  prevail,  a  finaudulent  assignment  of  debts,  or 
**  lof  money  in  the  funds  toould  not  be  an  act  of  bankruptcy.**  As  to  the  former,  vix.  **  debts,** 
Mi.  Christian  refers  to  Ex  parte  Richardson,  14  Ves.  186.  See  1  CbrisL  B.  L.  150, 151. 
As  to  money  in  the  funds,  the  objection  does  not  seem  to  assist  Mr.  C7<r£ijtian's  argument; 
since  no  deosion  is  brought  forward  to  support  such  a  proposition,  as  that  an  act  of  bonk- 
Toptcj  could  be  supported  upon  such  m  trrasfer.  * 

(2)  See  accordingly  Hodgson  t.  JSell,  7  T.  R.  97.,  and  the  late  alteration  by  Sir  S. 
Romilly*n  Act,  49  Geo.  3.  c  121.  s.  8.  whereby  sureties  who  have  paid  any  debt  after  » 
eommitsion,  where  the  creditor  has  not  proved,  mgj'themselvei  prove  to  ^uitatttount;  and 
where  the  creditor  has  proved,  may  stand  m  his  place, 

of 


Es  jwrte 

COCKCHOTT. 


[•504] 


Cases  Argued  akd  DetekmdIed 

of  S27/.  5i.  lOd.  but  were  refused  —  And  a  dividend  of  6s.  M,  m  tti^ 
pound  had  been  made. 

Mr.  Coke  in  support  of  the  petition  said,  the  alleged  reason  for  the 
commissioners*  refusal  of  the  prayer  of  the  petitioner's  debt,  was,  that 
the  bankrupt  had  committed  a  previous  act  of  bankruptcy,  by  surrender 
of  a  copyhold  estate  to  one  of  his  creditors,  to  give  him  an  unfair  prefer- 
ence, but  that  it  had  been  held  by  Lord  Mansfield,  in  Martin  v. 
Peetotress  and  Robarts,  4  Burr.  24<77)  that  an  assignment  in  order  to  be 
within  the  clause  of  the  1  Ja.  1.  c.  15.  s.2.  must  be  by  deed — that  wast 
case  of  goods  bought  by  the  'bankrupt  on  credit,  and  given  up  to  the 
creditor,  for  the  purpose  of  an  unfair  preference,  and  not  being  a  con- 
veyance by  deed  was  not  an  act  of  bankruptcy ;  that  so  the  present  case, 
bemg  by  a  surrender,  though  a  fraud,  was  not  an  act  of  bankruptcr- 

He  also  contended,  that  the  petitioner  had  a  ri^ht  to  prove  both  the 
sums  paid.  That  the  condition  being  broken,  ana  the  bond  Jbrfeited  at 
law,  the  petitioners  had  a  right  to  prove  all  they  had  paid  under  it. 

Mr.  Mitford  on  the  other  side,  said  it  had  been  held  that  copyhold 
estates  were  within  the  bankrupt  laws ;  and,  therefore,  a  surrender  of 
such  estate  would  be  within  the  clause  as  an  act  of  bankruptcy. 

He  also  contended,  that,  though  it  was  true,  under  an  annuity  bond 
forfeited  at  law,  you  had  a  right  to  prove  the  whole,  it  was  not  so  under 
a  bond  of  indemnity. 

[*]  Lord  Chancellor  thought,  that,  in  order  to  be  within  the  words  in 
the  statute  '*  make  any  fraudulent  grant  or  conveyance  of  his,  her,  or 
^'  their  lands,  SfC.  whereby  his  creditors  shall  be  defeated  or  delayed  for 
"  the  recovery  of  their  just  debts"  the  conveyance  must  be  such  as  tooM 
defeat  or  delay  the  creditors  in  recovering  at  laxo  ;  and  therefore  could  not 
extend  to  this  case,  the  copyhold  being  neither  liable  to  a  fieri  facias,  or  an 
elegit ;  therefore  it  is  a  conveyance  of  that  which  the  creditors  could  not 
get  hold  of .  (S) 

And  that,  as,  if  there  had  been  no  bond  of  indemnity,  the  petitionen 
having  paid  the  money  on  account  of  the  bankrupt,  might  have  brought 
an  action,  so,  there  being  a  bond,  they  would  recover  upon  it,  and  the 
condition  of  the  bond  being  broke  before  the  bankruptcy,  tney  had  a  right 
to  prove  the  whole  of  what  they  had  paid. 

He  therefore  granted  the  whole  prayer  of  the  petition. 


(3^  An  Eitent  (rom  the  crown  will  not  afTcct  copyholds.    See  per  Lord  Hardwidce  C 
1  Atk.  96. 


[See  the  order 
in  tbn  matter 
affirmed  by 
LordlLot^A- 
horou^h  C. 
2Ves.jun.295.] 

lAneotfCs  Inn 
HaU,  24th  Mar. 

There  being 
a  surplus  of 
a  bankrupt's 
estate,  interest 
allowed  to  be 
proved  on  the 
bankrupt's 
notes,  [although 
ntch  tecurities  in 


Ex  parte  Hankey,  in  the  Matter  of  Mills  and  Swanstok, 

Bankrupts. 

npHIS  was  a  petition  in  the  same  bankruptcy  with  that>  Ex  parte 
-*'  Champion,  reported  ante,  p.  436.>  it  prayed  that  the  commissionen 
might  be  ordered  to  compute  interest  on  the  sum  of  1 1,3452.  5f.  Im- 
proved by  the  petitioners,  against  the  estate  of  the  bankrupts,  and  that' 
the  same  might  be  paid  to  the  petitioners.    It  stated  that  the  petitioners 

not  drawn  payable  with  interest,  wfure  interest  had  been  aUowed  hettffeen  the  partiet  ufm 
the  courte  of  their  accowUt.  (I  J] 

(1)  The  order  in  this  matter  was  affirmed  by  Lord  Loughborough  C.  E»pmtf  Mbt' 
2  Ves«  jun.  495.    El  vidf  Ex  jxtrte  Morris,  and  Er  parte  tampion,  S.  ^.  amtetf  7^  & 
436.  '  ., 

arc 


tIS  THE   GoUftT  OF.  CHANCfeBT.  SQ^ 

•re  haSoke/ts,  that  the  bankrupts  employed  them  as  such,  that  bankers  in        1792. 
JLowddH  frequently  assist  their  employers  by  temporary  loans  of  money,      ^  r  ^  ■    ' 
and  that  sudh  loans  carry  an  interest  at  the  rate  of  BLper  cent,  and  that       Expose 
it  has  for  a  great  number  of  years  been  a  custom  well  known  and       Hahut. 
established  in  the  city  of  London,  that  btokeis  hare  a  right  to  charge, 
and  actually  do  charge  their  employers  interest  on  such  loans,  whether 
any  previous  agreement  is  made  tor  that  purpose  or  not,  and  such  loans 
are  made  on  the  faith  of  such  custom^  and  with  full  knowledge  thereof: 
and  that  it  is  the  custom  of  merchants,  and  particularly  of  West^India 
merchants,  to  charge  their  correspondents  interest  for  monies  in  advance, 
and  for  extraordinary  credit  on  goods  supplied. 

[*]  That  in,  and  previous  to,  1772,  the  petitioners  lent  the  bankrupts      [  *^05  ] 
different  sums  oi  money,  and  paid  their  drafts  beyond  the  amount  of 
their  cash  in  hand,  and  charged  interest,  and  were  allowed  and  paid  the 
same  by  the  bankrupts. 

That,  on  the  9th  of  December,  1772,  the  petitioners  lent  the  bank- 
rupts SOOO^.^  for  which  the  bankrupts  gave  a  promissory  note  in  the 
fqOowing  terms  i  **  We  promise  to  pay  on  demand  to  Messrs.  Haukeys 
"  and  Co.  SOOO/.  for  value  received." 

On  the  1st  of  January,  1773,  the  petitioners  lent  the  bankrupts  the 
further  sum  of  3000/.  on  a  similar  note. 

On  the  18th  of  March,  1773,  the  petitioners  lent  the  bankrupts  4000/. 
on  a  similar  note. 

On  the  21st  of  July,  1775,  the  petitioners  lent  the  bankrupts  the 
Airther  sum  of  3000/.  on  a  promissory  note«  in  these  terms,  '*  We 
**  promise  to  pay  Messrs.  Hankeys  and  Co.  3000/.  tnith  interest  for  the 
**  #ame  at  the  rate  o£  SLper  cent,  per  annum." 

That  the  said  sums,  making  together  13,000/*  were  actually  lent  and 
advanced  by  the  petitioners,  to  the  bankrupts,  at  interest  at  the  rate  of 
6l»  per  cent,  per  annum,  and  that  the  petitioners,  having  previous  to  the 
month  of  January,  1776,  received  of  the  bankrupts  several  sums  of 
money  on  account  of  the  interest  accrued  on  tlie  said  debt,  made  up 
ai|  account  of  the  same,  in  their  books,  amounting  to  567/*  Ss.  which 
was  charged  in  their  accounts  with  the  bankrupts,  and  allowed  by  them, 
and  that  the  bankrupts  kept  a  bank-book,  in  which  the  sums  accrued 
due  for  interest  since,  were  likewise  entered  —  It  then  stated  the  bank*- 
ruptcy,  and  that  the  petitioners  having  charged  the  bankrupts  with 
4^  lid.  for  the  balance  of  interest  on  the  said  sum  of  13,000/.  to  the 
time  of  the  date  of  the  commission,  they  had  still  in  their  hands  two 
sums  of  money  belonging  to  the  bankrupts,  amounting  to  1654/.  14;.  lid., 
and  the  petitioners  being  entitled  to  deduct  the  same  out  of  13,000/. 
there  remained  due  to  the  petitioners  from  the  bankrupts,  1 1 ,345/.  5s.  Id. 
and  one  of  the  petitioners  proved  the  said  debt  against  the  bankrupts' 
estate. 

[*]  The  petition  then  stated  that  there  was  a  surplus,  and  the  petition      r  *^og  1 
of  Morris,  with  the  order,  and  an  application  to  the  commissioners,  and 
their   refusal  to  admit  the  same,  as  stated  in  the  petition  Ex  parte 
Champion,  and  prayed  as  above.  i 

The  petition  came  on  immediately  after  that,  on  the  4th  of  February 
last,  but  it  was  suggested  that  a  copy  of  it  ought  to  have  been  served  on 
If^  Stoanston  the  surviving  partner,  as  being  ititerested  in  the  surplus. 
It  therefore  stood  over  for  tiiat  purpose,  and  he  having  been  served,  it 
came  on  now. 

It  was  admitted  that  the  three  notes,  which  did  not  express  interest 
were  drawn  by  JV.  Stoanston,  who  was  cashier  of  the  house,  and  that 
which  expressed  interest,  by  a  young  partner  in  the  house,  who  had 
never  been  used  to  conduct  that  part  of  the  business. 

Mr.  Mansfield,  and  Mr.  HoUist,  contended  that  the  petitioners  were 
Vol.  III.  ^  Bb  entitled 


Ca8^  Aftatmil  AND  DsTRAMIirCD 

entitled  td  interest  on  their  debt.  That  it  it  the  ciutom  of  bttikcfff  m 
charge  interest  on  sums  advanced  in  this  way  to  their  customers.  TUt 
JEr  paru  this  was  allowed  in  the  case  Ex  parte  Champion,  to  another  creditor. 
HAwxir.  The  only  objection  made,  is,  that  interest,  in  such  cas^  is  giYcn  by  a 
jury  as  damages.  It  is  a  debt  that  carries  interest  in  its  own  nature, 
and  therefore  it  was  unnecessary  that  interest  should  be  mentioned  oa 
the  face  of  the  note.  The  notes  are  payable  on  demand.  Both  the 
acts  relatiye  to  protests,  that  of  King  fViuiam  and  that  of  Queen  ArniHf 
direct  interest  to  be  paid.  In  this  case,  an  agreement  for  ^ve  per  cent* 
interest  b  sworn  to  by  the  petitioner  Hanhey,  so  that  the  express  con- 
tract was  lending  money  at  interest.  In  Robinson  ▼.  Bland,  2  Bum 
1077,  interest  was  given,  though  not  expressed  in  the  note ;  and  Lord 
Mansfidd  said,  it  was  due,  boUi  at  law  and  in  equity.  And  lately  the 
Common  Pleas  have  given  interest  upon  money  advanced  for  the  de- 
fendant's use. 

Mr.  Solicitor  General,  and  Mr.  Mitford,  on  the  other  side. 

The  question  turns  oh  the  nature  of  the  contract  made  with  the 
Haukeys.  They  had  Jour  bills,  and  now  contend  that  the  effM  of  the  ISU 
tohich  do  not  express  interest,  is  the  same  with  that  of  the  one  that  does, 
[  *507  ]  They  state  that  interest  is  due  [*]  by  law,  because  there  is  a  custoai  of 
bankers  to  charge  persons  with  whom  they  deal  in  this  way  with  intenM^ 
and  that  books  were  kept  between  them  and  the  bankriipts»  in  wfaidi 
interest  was  entered  and  allowed.  It  is  too  late,  since  the  case  of  Sir 
Stephen  Evances  creditors,  to  contest  the  power  of  the  Court  to  pife 
interest  on  a  bankrupt's  debts  where  there  is  a  surplus ;  though  it  ii 
difficult  to  trace  such  power  from  the  clauses  in  the  acts  of  parliament: 
but  the  Court  will  not  go  beyond  what  was  done  in  that  case :  Therfe 
bond  debts  bore  interest  to  the  extent  of  the  penalty ;  notes  e^pressljr 
reserving  interest  to  the  full  extent  of  the  interest  due ;  but  no  debt  vsi 
ordered  to  carry  interest  for  which  interest  would  have  been  given  by  s 
jury  only  as  damages :  not  upon  notes  not  reserving  interest,  though  there 
had  been  a  demand  ;  because  there  at  law  the  interest  could  omy  have 
been  given  as  damages.  In  the  case  determined  (Ex  parte  Champiam)  it 
was  upon  contract,  and  the  petitioners  might  have  claimed  the  mtereit 
under  the  commission.  There  the  goods  were  sold,  on  a  contract  thst 
they  should  be  paid  for  at  a  future  day.  Some  doubt  may  be  enter- 
tained on  that  case,  because,  where  goods  are  so  sold,  and  au  action  is 
brought  for  the  value,  the  interest  is  always  given  as  damages.  Though 
there  be  a  custom  of  bankers  to  charge  interest ;  if  an  action  had  been 
brought  on  the  three  bills,  the  interest  would  have  been  given  ss 
damages ;  and  if  any  part  of  it  had  been  paid,  it  would  have  been 
deducted  as  so  much  paid  of  the  damages ;  and  if  they  could  recover  it 
only  as  damages,  the  Court  will  not  order  it  to  be  paid  in  bankruptcy, 
as  that  which  can  be  recovered  only  as  damages  cannot  be  proved  under 
a  commission ;  the  usage  of  bankers  to  charge  interest,  has  not  been 
considered  as  the  same  thing  as  a  contract  to  pay  interest:  and  they 
have  never  attempted  to  prove  the  interest  of  the  said  debts  under  bank- 
ruptcies. 

Lord  Chancellor  (2)  (during,  and  at  the  close  of  the  argument,)  said  ke 
thought  the  interest  due  by  contract ;  at  least  it  became  so  after  it  wss 
paid  the  first  time ;  that  then  it  was  a  contract  for  Jbrbearance,  and  psy- 

(2)  Sir  J,  Simeon* &  notes  state  Lord  Thurlow*s  observations  thus :  ~- 
'*  Lord  Chancelior  said  the  charge  in  the  account  was  for  iwtereU;  wAJdb  thut  cnt  the 
**  inferaice  contended  for;  and  that  it  was  for  forbearance  of  sulL  '  His  Lordship  coa- 
«*  firming  the  doctrine  held  in  Ex  pctrte  Champion,  [antea,  436,  &c]  grantad  the  pctitioo: 
•*  saying  also,  that  *  the  alleged  custom  of  merchants  he  did  not  underhand  ;  wrr  did  kg. 
**  decide  vpan  any  such  thingj  hut  upon  the  implied  contract  between  the  pmrtia  in  that 
«•  particular  case**  " 
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mentfl  vrould  be  payments  on  that  contract  for  forbearance.    If  sued        i792» 
upon  before  any  payment,  the  plaintiff  could  only  have  the  interest  in     ^     \     _' 
the  shape  of  damages;  but  if  the  party  has  once  contracted  to  pay  the       Ex  parte 
interest  at  such  a  rate  fir  forbearance^  it  then  is  a  debt  by  contract,    ray-       Hankey. 
ment  of  a  sum  [*]  for  interest  would  not  be  a  liquidation  of  the  debt,      [  *508  ] 
but  a  contract  for  future  forbearance ;  and  therefore  as  long  as  the 
money  is  forborne,  so  long  the  same  rate  of  interest  shall  be  allowed. 

His  Lordship  therefore  made  the  order  that  the  petitioners  be  admitted 
to  prove  the  interest. 


Thomas  against  Dawkin.  [S.  c.  i  Ve». 

jun.  452.] 

(Reg.  Lib.  1791.  B.  fol.  145.  b.)  Lincokd  Inn 

HaU,  20Ui  Apr. 

AN  exception  taken  to  the  Master's  report,  of  his  having  appointed  Exception  will 
*^  John  Franklin  receiver  of  the  estate  of  the  defendant.  SJ^  lie  to  • 

It  appeared  that  the  estate  of  the  value  of  about  4"(X)/.  a-year,  was  in  ^^  ^^  appSnt- 
mortgage  to  the  late  Sir  Herbert  Mackxvorth  for  11,000/.  that  he  was  ment  of  a  re- 
abo  a  judgment  creditor  for  600/.  and  that  he  had,  in  l??^,  been  ap-  ceiver,  without 
pointed  receiver,  and  since  that  time  had  paid  off  incumbrances  (being  shewing  that 
younger  children's  fortunes)  to  the  amount  of  3500/.,  that  Sir  Herbert  ^]^^^'^ 
having  died  in  the  receipt  of  the  rents  and  profits,  and  having  appointed  ™™^  (T)""' 
Lady  Machoorth,  his  executrix,  it  became  necessary  to  appoint  another 
receiver. 

The  defendant  Mary  Davokins  is  entitled  to  the  estate,  subject  to  the 
incumbrances* 

Upon  the  reference  to  the  Master  to  appoint  a  receiver.  Miss 
Hawkins  recommended  John  Franklin  to  be  receiver.  Lady  Mackxvorth 
recommended  John  Morgan,  Esq.  of  Swansea  com.  Glamorga?i.  The 
Master  appointed  Mr.  Franklin,  and  had  reported  that  he  had  done  so. 
To  this  report.  Lady  Mackworih  took  the  present  exception,  stating, 
that  **•  she  proposed  and  was  desirous  that  John  Morgan  who  lives  near 
and  contigu6us  to  the  said  estates,  or  the  greatest  part  thereof,  should 
be  appointed  receiver ;  the  said  exceptant  having  a  great  trust  and 
confidence  in  him,  and  believing  that  he  would  do  his  utmost  for  in- 
creasing and  improving  the  estates :  and  for  that  this  exceptant  hath 
^  not  the  same  knowledge  of,  and  confidence  in  John  Franklin,  who 
•*  hath  been  appointed  by  the  [*]  Master,  and  for  that  he  lives  remote  [  ^509  ] 
**  from  the  said  estates  or  the  greatest  part  thereof,  for  which  reasons, 
*'  she  prayed  that  the  appointment  might  be  set  aside,  and  the  said  John 
**  Morgan  appointed  receiver." 

Lora  Chancellor,  upon  the  exception  coming  on,  asked  whether  this 
was  a  case  for  an  exception ;  that  he  had  understood  the  ru)e  to  be,  that 
where  a  report  required  confirmation,  there  the  party  might  except  to 
it;  but  that  in  the  case  of  appointing  receivers,  guardians,  or  main- 
tenance f ,  where  the  report  never  comes  to  be  confirmed,  there  it  is 
uncommon  to  except.    ^ 

Mr.  Uoydf  in  support  of  the  exception,  stated  Lady  Mackxvorth*s 
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1)  Vide  S.  P.  Creuxe  v.  Bishop  ot  London,  antea,  2  vol.  253.  with  the  Editor's  note 
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interest,  and  that  she,  by  bringing  an  ejectment,  could,  as  mortgagee, 
enter  into  possession  and  appoint  her  own  receiver. 

Mr.  Mitford,  on  the  other  side,  said,  that  it  was  laid  down  as  a  priii-> 
ciple  that  such  exception  would  not  lie,  unless  it  was  shewn,  which  is 
not  pretended  in  the  present  case,  that  the  person  appointed  bv  the 
Master  was  an  improper  person.  This  principle  was  laid  down  and  prcH 
ceeded  upon  in  Mitchell,  Hunter y  (Creuze  v.  The  Bishop  of  LotuioM, 
ante,  voKii.  p.25S.)  where  Lord  Kenyan  had  referred  the  matter  back 
to  the  Master  to  state  reasons,  and  his  Lordship  on  the  matter  coming 
on  again,  had  thought  the  Master  had  done  right. 

Lord  Chancellor  thought  Mr.  Mitford  right,  and  said,  the  principle  he 
went  on  was,  that  small  discussions  as  to  who  should  be  receiver,  and 
have  the  allowance,  were  not  proper  questions  for  him ;  where  a  Master 
has  made  a  report  of  a  receiver,  in  order  to  remove  him,'  you  should 
shew,  that  he  is  an  improper  person  for  the  purpose.  In  the  present 
case,  the  estate  is  liable  to  an  unascertained  charge  to  the  Mackwortk 
family.  The  interest  of  the  owner  of  the  equity  of  redemption  seems 
fully  equal  to  the  other.  And  there  is  no  danger  of  the  mortgagee 
losing  her  money :  under  these  circumstances,  there  is  no  reason  to  set 
aside  the  Master's  report. 

The  exception  was  therefore  over-ruled.  But  it  being  alleged  that 
this  might  induce  Lady  Mnckcoorth  to  bring  her  ejectment,  and  to  take 
possession  of  the  estate,  it  was  ordered,  by  consent,  that  the  receiver 
should,  out  of  the  first  rents,  keep  down  the  interest  of  the  in- 
cumbrances. 


[  •SIO  ] 


C*]  EASTER  TERM. 
32  Geo.  3.  1792. 


26th  Jjvril. 

Presumption 
or<ieathef 
legatee  [aAer 
twentv-neven 


Dixon  against  Dixon* 
(Reg.  Lib.  1791.  A.  fol.315.) 


A  LEGATEE  having  been  abroad  2d  years,  and  not  having  been 
^^  heard  of  for  27  years  past,  his  Honor  said  he  would  presume  him 
to  be  dead.  (2) 

yean  without  any  intelligence  about  him ;  but  when  the  Court  makes  a  reference  to  the  Mtuter  in  anr 
auch  instance,  it  exjfects  tfie  Master  to  draw  a  conciusiorit  and  not  to  rest  content  with  a  bare  atatewunt  of 

(1)  In  this  case,  the  Master  had  merely  tinted  certain  facts,  under  an  dtder  dhvcting  him 
to  enquire  whether  the  party  were  living  or  dead.  His  report  certified  that  the  individual 
had  gone  to  fieia  about  twenty -eight  years  from  the  time  of  his  report ;  and  that  he  hsd 
been  heard  of  as  being  in  the  East  hidieSy  in  an  ill  state  of  health,  about  a  year  afterwards} 
since  when  there  had  been  no  intelligence  of  him.  Sir  P.  Arden,  M.  It.,  referred  it  to 
the  Master,  to  review  his  report  6y  drawing  a  conclusion  from  those  facts;  which  be  ac- 
cordingly did,  by  stathig  his  opinion  that  he  had  died,  ut  svpra,  in  die  testator's  life- 
time.  R.  L.  Lord  Eldon  C.  approved  this  course,  and  made  a  similar  reference,  back  to 
the  Master,  imder  like  circumstances,  in  Lice  v.  WiUodc,  6  \e^  605* 

(2)  These  instances  depend  upon  their  peculiar  circumstances.  In  Mmnwaring^- 
Barter,  5  Ves.  458.,  a  party  was  presumed  to  be  dead  after  an  absence  of  sizteto  yean 
without  any  tidings  of  her.  In  Bailey  Vv  Hammond,  7  Ves.  590.  The  like  after  tvcety 
years ;  but  srcnrih^  was  taken  there  to  refund  in  case  of  a  daim.  Where  a  fact  la  doubllttk 
and  the  parties  wish  it,  the  Court  will  direct  an  issue.  Mason  t.  Afoion,  1  Merivale, 
308. 
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Ex  parte  Bromfield.  f  [  >^«  s*  c. 

lVeg.jun.45J. 

'T'HIS  was  a  petition  of  the  personal  representatives  of  John  Brom-  ojj^ilnds'v 

■•  Jield  Esq.  a  lunatic  (deceased)  that  the  Accountant  General  might  jun.69.  &cl*** 
transfer  several  sums  standing  in  the  public  funds  in  his  name  to  the  i^,^rj^     ti^ 
credit  of  this  account,  to  them.     A  part  of  these  funds  were  purchased  thought  that 
with  sums  of  money,  the  produce  of  timber  cut  upon  the  lunatic's  notwithstand- 
estate,  by  order  of  the  Courts  at  the  instance  of  his  sister,  who  was  com-  ing  the  words 
mifctee  of  his  person  and  estate ;  and  upon  the  representation  that  it  was  ^l*^***** 
in  a  state  of  decay,  and  damaging  other  timber,  and  injuring  the  soil  ^  9  lof'th^  '* 
through  that  sUte  of  decay.  Court  has  mi- 

The  petition  was  opposed  on  the  part  of  the  heirs  at  law.  thority  to  order 

Mr.  Mansfield  for  the  heirs  at  law.  tmibcr  decay. 

[*]  The  question  is  with  respect  to  money  produced  by  sale  of  timber  '°*  **"  *|** 
cut  on  the  lunatic's  estate  by  order  of  the  Court.    The  heir  at  law  J^^c  to  bo 
claims  this  money,  on  the  ground  that  his  right  is  the  same  as  if  the  cut(i);  but 
timber  had  been  still  standing ;  in  which  case  it  would  have  descended  did  not  abso- 
with  the  estate  to  him.    That  his  rights  cannot  be  varied  by  the  circum-  lutdy  decide 
stance  of  the  timber's  being  cut,  appears  from  the  cases  Ex  parte  Grim'  **VJ  '^^'i^' 
sione,  Ambl.706.,  and  Tullit  v.  TuUity  Amb.  370.    In  those  cases,  the  produwA^uId 
timber  had  been  cut  without  order ;  here  it  was  cut  by  order  of  the  be  considered 
Court,  and  the  money  produced  by  the  sale,  paid  into  the  bank.    Where  as  real  or  per- 
such  sale  is  made  by  order  of  the  Court,  it  is  to  be  considered  on  the  »^nal  estate, 
same  foot  of  property  as  if  it  continued  timber.     This  doctrine  is  laid  directmg  Uie 
down  by  Lord  Hardtvicke  in  Anandalev.  Anandale,  2Ves.  381.     The  J^i^^onabill 
Court  cannot,  by  its  order,  change  the  nature  of  the  property  of  an  filed.  (2) 
iniant  or  lunatic.     Inxvood  v.  Txioine,  Amb.  417.  (3)   Lord  Hardioicke  (4)       [  *5i\  ^ 
there  relied  on  the  act  of  the  infant  after  she  came  of  age,  by  electing 
to  have  it  considered  as  real  estate.  (4)     Besides,  there  the  mother,  who 
was  the  only  next  of  kin,  signed  the  petition,  and  consented  to  the 
money  being  invested  in  the  purchase  of  real  estate.     There  are  not 
many  orders  to  be  found,  whereby  timber  has  been  felled  and  the  pro- 
perty changed.     The  first  instance  we  have  been  able  to  trace,  is  in  the 
matter  o^  Ann  Hunty  a  lunatic,  where  Lord  Henley  made  an  order,  13th 
of  MarcA,  176d,  upon  the  petition  of  the  committees,  that  they  should 
be  at  liberty  to  cut  down  and  sell  such  dead,  lopt,  and  decaying  timber 
as  they  should  be  advised  as  necessary  to  be  taken  out,  to  bring  the 

f  The  reporter  has  not  usually  admitted  cases  to  appear  which  have  not  received  iinal 
judgment,  but  the  importance  of  the  present  case  upon  the  practice  of  the  Court  in  a  ma- 
terial instance,  and  tlie  strong  inclination  indicated  by  what  fell  from  Lord  ThurloWt  in- 
duced him  to  deviate  from  his  accustomed  rule. 


(1)  See  accordingly  Ex  parte  Ludlow,  2  Atk.  407.  and  the  cases  cited  within,  and  in 
1  &  2  Vea.  jun.  , 

(2)  The  question  came  on  accordingly  in  1 793 ;  when  it  was  determined  that  the  pro- 
duce of  the  timber  cut  by  order  of  the  Court,  was  persottaJ  estate  in  the  lunatic,  and  as 
between  his  representatives.  See  the  reports  of  this  case  on  the  occasion,  under  title  of 
Ottnden  r.  Lord  Campion,  postea,  vol.  iv»  251.,  and  2  Ves.  jun.  69.    The  report  in  Veuy 

jun»  u  tntuch  preferable  in  each  instance. 

(3)  Sed  vide,  S.  C.  vol.  ii.  Lord  Korthington*s  MS.  Ca.  148. 

(4)  That  case  was  decided  by  Lo»d  ^Wtfiington,  anid  not  by  Lord  Hardwickej  and 
bis  Lordsliip  decided  it  erpress/y  ii/ion  the  ground  of  a  conversion  of  the  jtroperty ;  though  he 
altuded  to  the  subsequent  acts  of  the  infant  as  amounting  to  a  confirmation,  **  if  there 
amid  have  been  any  doubt."  Vide  2  Eden  Ca.  Lord  N.  154.  and  Ambler,  420.  See  also 
per  Lord  Hardioicke  C,  in  Serfrison  ▼.  Sealey,  2  Atk.  414.,  and  Ex  jtarte  Ludlow,  ibid. 
407.  The  case  of  lunatics  in  such  instances  u  similar  in  principle  to  that  of  infants,  as 
tflMMTTcd  by  Lord  Tkurhw,  postea,  515.  As  to  which  latter  see  JFape  v.  FolhUl,  257. 
&P.'',  274.  Sec,  278.  &c,  which  comprehends  most  of  the  authorities. 

B  b  3  woods. 
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1792.  woods,  coppices,  and  hedge-rows  on  the  lunatic's  estate  into  a  propel 
v^'y  ■/  course  of  husbandry ;  and  aU  directions  as  to  the  applicaiion  of  the  money 
Ex  parte  wei*e  reserved.  In  [the  case  of  Grimstoncy  2d  of  November^  1771,  the 
B&oMriuD.  timber  was  cut  by  the  a^ent,  without  the  order  of  the  Court.  In  Cal* 
ihorj3e*8  case,  81st  of  JtUt/j  1786,  an  order  was  made  for  felling  and  atle 
of  timber,  and  that  the  produce  should  be  paid  into  the  bank,  in  trmt, 
to  the  credit  of  the  matter,  under  the  title  of  Sir  Henry  Cahhorpef  a 
lunatic,  the  timber  account.  In  the  matter  of  Bevan  a^  lunatic,  20th  of 
Marchy  1771,  Lord  Apsiey  ordered  the  residue  of  money  produced  by 
the  sale  of  timber  felled  by  order  of  the  Court,  after  payment  c»f  coito, 
to  be  applied  in  payment  of  the  lunatic's  specialty  debts ;  which  nut 
be  upon  the  ground  that  those  debts  would  fall  upon  the  real  estate  of 
£  *512  ]  the  lunatic.  The  result  from  all  these  cases  is,  that  wherever  [*]  Ae 
timber  is  cut  without  order,  the  nature  of  the  property  is  not  changed.  (5) 
And  where  it  is  cut  by  the  order,  or  with  the  approbation  of  the  Court, 
tliere  is  no  reason  why  the  heir  at  law  should  not  take  the  produce.  In 
Shelly  s  case,  the  same  person  appears  to  haye  been  heir  at  hnr  and 
personal  representative :  at  least  the  case  passed  without  contest.  Theoaiy 
cases,  therefore,  are  those  of  Imoood  y.  T\oyney  and  Ex  parte  Grimgimii, 
Mr.  Solicitor  General,  Mr.  Uoydy  and  Mr.  Mitford  for  the  petitioaen. 
However  it  may  be  where  the  timber  is  felled  without  the  order  of  the 
Court ;  wherever  it  is  so  by  order,  the  produce  belongs  to  the  penontl 
estate.  There  is  no  case  in  which  the  timber  has  been  cut  ftv  ordSsr, 
where  the  Court  has  sustained  the  claim  of  the  heir  at  law.  In  l\iBit  v. 
Tullity  the  mother  cut  the  timber  by  her  own  authority,  and  the  produce 
was  considered  as  real  estate :  because  the  guardian  did  not  act  by  order, 
and  there  was  no  enquiry  as  to  its  being  for  the  benefit  of  the  estate. 
(Lord  Chancellor  observed,  that  it  appeared,  by  his  note,  that  that  case 
was  against  the  opinion  of  the  Master  of  the  Rolls.)  It  is  said  in  that 
case,  that  if  the  infant  is  tenant  in  tail,  the  cutting  the  timber  shall  vaiy 
his  interest,  not  if  he  is  tenant  in  fee.  If  it  is  for  the  interest  of  the  in- 
fant, the  Court  will  consider  the  property  as  changed.  The  Court  will 
be  influenced  by  the  consideration,  whether  it  is  or  is  not  for  the  interest 
of  the  infant.  The  case  of  Mason  v.  Mason,  cited  in  TulUi  v.  Ttdlit, 
only  shews  that  the  Court  exercises  its  judgment  throughout.  The  case 
of  Tidlit  v.  TuUit  itself,  is  a  singular  case,  because  the  guardian  there 
had  contracted  witliout  the  authority  of  the  Court,  and  it  did  not  appear 
to  be  for  the  interest  of  the  infant.  It  may  safely  be  stated,  that  the 
Court  will  be  jealous  of  permitting  the  guardian  to  vary  the  nature  of  the 
property.  But  here  the  Court  having  ordered  the  timber  to  be  cut,  hai 
made  it  personalty.  In  Inxooody.  Ttoyne,  the  Court  was  of  opinion,  that 
the  infant  had  acquiesced.  It  is  said  the  Court  can  change  the  nature 
of  the  property  by  a  decree.  It  certainly  can  do  so,  though  it  will  not 
do  it  wantonly,  and  only  where  it  is  manifestly  for  the  benefit  of  the 
infant.  With  respect  to  the  cases,  in  the  first,  of  Ann  Hunt,  f  the 
money,  including  that  produced  by  the  sale  of  timber,  was  ordered 
[upon  the  second  petition,  20th  December,  1777,]  to  be  paid  to  the 
next  of  kin,  [*]  In  Bevan  s  case,  the  order  that  the  money  should  be 
[  *513  ]  applied  in  payment  of  specialty  debts,  altered  the  nature  of  the  pro- 
perty between  the  real  and  personal  representatives,  and  was  as  much 
a  conversion  as  any  other.    In  the  case  of  Grimstone,  the  agent  had  cut 

t  In  1  Ves.  399. 


(5)  Lord  Ilardwicke  is  reported  to  have  expressed  his  opinion  in  1749,  as  vprn 
a  case  not  then  decided,  that  if  timber  on  an  estate  were  blown  down,  or  cut  bj  • 
stranger,  it  would  belong  to  the  reversioner  in  fee,  and  not  to  the  tenant  lor  liie.  It 
seems,  however,  that  the  point  had  heen  so  exjfretsly  determined  even  h^tnt  the  times  of 
Lord  Talbot  and  Lord  Macde&field;  each  of  which  J4i4ges  had  decided  It  ^accoidiBgl;* 
See  Mr.  Cox's  note  to  JBewick  v.  WhUJM,  3  P.  W.  267,  268.  (5th  cd.) 

the 
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't)ie  timber  without  order,  and  it  was  held,  the  property  was  not  altered ;      -  179S. 
and  the  heir  at  law  there  found  it  necessary,  in  order  to  entitle  himself,     ^'  -\  ■_ V 
to  state  that  it  was  cut  without  the  authority  of  the  Court,  and  upon  the       Ex  parte 
order  8th  of  Augiut^  1772,  it  appears  that  the  residue,  including  the     BaoMFwui. 
produce  of  timber,  was  paid  to  tne  next  of  kin.     And  your  Lordship,  in 
a  case  Ex  parte  Clarke^  25th  of  Jdu^  1787)  made  an  order,  that  the 
money,  including  the  produce  of  timber  cut  by  order,  should  be  paid  to 
the  next  of  kin.    So  in  Shelley  %  case,  177S,  there  the  heir  at  law  was 
ordered  to  attend ;  on  the  hearing  of  the  petition,  the  Court  ordered  the 
money  to  be  paid  to  the  next  of  kin.    In  many  cases  the  committee  may 
change  the  nature  of  the  property,  as  by  applying  timber  to  repairs. 
Ex  parte  Ludlow,  2  Atk.  407-     Sergison  v.  Sealy^  2  Atk.  412.    In  other 
cases,  the  Court  has  made  such  alteration,  where  manifestly,  for  the  in- 
terest of  the  infant,  as  in  Vernon  v.  Vernon,  where  Lord  Snipbrooke  had 
given  an  estate  to  the  infant,  which  lay  intermixt  with  his  own,  on  condi* 
tton  that  the  infant  should  pay  as  much  to  his  personal  estate  as  he  had 
paid  for  it.    And  the  price  having  been  paid  out  of  the  personal  estate 
of  the  infant,  who  died  under  age,  your  Lordship  was  of'opinion,  that 
the  personal  representative  had  no  claim,  because  the  change  had  been 
made  for'  the  interest  of  the  infant. 

Mr.  Mansfield  in  reply. — 

With  respect  to  the  principle,  there  is  no  case  that  shows  that  timber 
cut  upon  a  lunatic's  estate  becomes  personalty. 

Shelley  s  case  passed  entirely  witliout  argument,  and  by  consent,  the 
first  application  was  made  in  the  absence  of  the  heir  at  law,  and  to  the 
second,  he  consented.  None  of  the  cases  have  decided  that  the  pro- 
duce does  not  continue  in  the  nature  of  timber.  The  case  of  Inwood  v. 
TVoyite,  was  the  case  of  an  infant ;  in  that  of  Grimstone  it  was  certainly  a  . 

benefit  to  the  estate.  There  is  nothing  in  the  statute  to  authorise  the 
application  of  personal  estate  to  improve  the  realty.  In  the  other  cases 
cited,  there  is  nothing  applicable  to  this.   In  Vernon  v.  Vernon^  the  only 

f[uestion  [*]  was,  whether  an  infant  could  take  an  estate  on  condition.  [  *514  ] 
n  Anandaie  v.  Anandale,  Lord  Hardvoicke  clearly  means  by  the  word 
torongfuUui  all  cases  where  the  timber  is  cut  without  order  of  the  Court. 
Except  fntoood  v.  Tvoyne,  there  is  not  a  case  which  even  hints  that  the 
property  can  be  changed.  Then  consider  what  is  the  authority  under 
which  the  Court  acts.  The  words  of  the  statute  are,  that  the  king  shall 
provide,  that  the  lands  of  the  lunatic  shall  be  kept  "  without  waste  or 
destruction.*'  If  we  consider  these  words,  we  shall  not  wonder  that  the 
Court  has  acted  with  great  delicacy  on  this  subject.  The  lands  are  to 
be  kept  without  waste  or  destruction,  and  in  no  wise  to  be  aliened.  The 
Court  has  no  more  right  to  cut  timber,  than  a  tenant  for  life,  impeachable 
for  waste,  would  have.  Such  a  tenant  cannot  cut  timber  if  the  remain- 
der-man chooses  to  have  it  stand  and  rot.  If  it  can  be  cut,  when  it  is 
apparent  the.  timber  must  be  cut,  it  must  still  be  considered  as  timber, 
and  the  heir  must  succeed  to  the  money.  But  the  lands  are  not  to 
be  aliened.  To  cut  the  timber  is  the  same  as  aliening  the  estate.  The 
timber  may  constitute  its  principal  value.  I  mention  this  because  the ' 
power  of  the  crown  is  very  different  with  respect  to  infants  and  lunatics. 
As  to  infants,  it  is  part  of  the  power  of  the  crown,  as  general  guardian  : 
but  with  respect  to  lunatics  it  is  a  special  authority.  The  case  of  the 
lunatic  is  therefore  stronger  than  that  of  an  infant,  against  altering  the 
nature  of  the  estate :  and  it  appears  from  the  case  of  Intvood  v.  Tkoyne^ 
that  even  in  the  case  of  an  infant,  the  act  of  the  party,  without  the  con* 
sent  of  the  Court,  will  not  vary  the  nature  of  the  property. 
Lord  Chancellor  broke  the  case  to  the  following  effect ; 
It  appears  to  me,  that  the  cases  cited  on  this  subject,  deserve  more 
attention  than  I  have  be^n  able  to  give  them.  If  I  was  only  to  follow  tlie 
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1792.        principles,  of  natural  justice,  I  should  find  no  difficulty :  but  it  is  argued 

n^      '     that,  Dy  the  statute,  the  Court  has  no  authority  to  act  in  this  maoner 

Ex  parts       upon  the  lunatic's  estate :  and,  according  to  the  argument^  the  Court  can, 

Bromfzild.  upon  no  occasion,  apply  the  timber  upon  the  lunatic's  estate  to  the  per- 
sonal use  of  the  lunatic ;  so  that  it  cannot  apply  the  timber  to  the  pay- 
ment of  his  debts,  or  even  to  preserve  him  from  a  jail,  and  this  because 
the  statute  has  said,  that  their  lands  shall  be  kept  *'  without  waste  or 
[  ♦SIS  ]  ««  destruction,"  and  "  shall  in  no  wise  be  aliened.  It  is  said  [•]  that 
a  lunatic,  though  he  has  a  large  estate,  is  reduced  by  the  statute,  to  the 
situation  of  a  tenant  for  life ;  but  I  cannot  assimilate  (in  my  mind)  the 
situation  of  a  lunatic  with  a  mere  tenant  for  life.  The  statutCf  I  think, 
must  be  construed  to  mean^  that  the  lands  shall  he  kept^  loithoui  destruction 
in  the  same  manner  thai  the  oxoner  of  them  voould  keep  them^  if  he  toere  of 
sane  mind.  If  this  be  the  true  construction  of  the  statute,  Icannatiis' 
'  tinguish  between  the  case  of  a  lunatic  and  an  infant.  (6) 

ft  is  extremely  clear  that,  at  the  time  of  the  death  of  the  lunaticy  this 
money  was  part  of  his  personal  property.  It  would  have  been  con- 
sidered as  such  upon  a  plea  oiplene  administravit.  It  would  have  beea 
so  for  the  purpose  of  paying  his  debts.  It  seems  difficult  to  say  how  die 
heir  at  law  can  claim  it  against  his  personal  representative*  I  doubt 
whether  he  can  have  any  equity  to  recall  it  out  of  his  hands ;  he  cannot 
do  so  on  any  ground,  but  upon  some  equity  arising  from  its  having  been 
improperly  converted  into  personalty.  And  probably,  if  a  committee 
had  wantonly,  and  of  his  own  head,  so  converted  it,  the  Court  might 
have  thought  that  such  a  fraudulent  management,  and  breach  of  the 
confidence  reposed  in  him,  of  the  lunatic  s  property,  as  to  raise  an 
'equity  for  the  neir  at  law.  I  think  I  remember  a  case  where  a  stranger 
had  cut  the  timber  belonging  to  the  lunatic,  and  the  Court  thore 
thought,  as  there  was  no  breach  of  confidence,  that  it  was  like  the  case 
of  a  windfall,  and  tliat  no  equity  arose  to  the  heir  at  law.  I  think  it 
impossible  to  say,  that  where  the  Court  has,  for  good  and  substantial 
reasons,  thought  proper  to  change  the  nature  of  vie  property,  I  have 
no  conception  that,  in  such  a  case,  any  equity  can  arise  to  the  heir  at 
law.  (7)  It  is  perfectly  indifferent  which  way  it  falls,  and  therefore  he 
can  nave  no  equity  to  recall  it  from  the  personal  representative.  The 
Court  have  thought  proper  to  change  the  property,  and  they  have  done 
so,  on  reasons  which  exclude  all  hardship  from  the  case  of  the  heir; 
at  the  same  time  I  think  that  the  Court  ought  to  act  with  great  care, 
and  only  in  urgent  occasions. 

If  the  property,  on  the  present  occasion,  is  sufficiently  considerable 
to  afibrd  it,  I  could  wish  to  decide  this  in  such  a  way,  that,  if  I  am 
wrong,  it  can  be  corrected ;  if  the  property  is  not  si^cient  to  affi>rd  a 
bill,  I  must  decide  it  in  this  way ;  but,  in  that  case,  I  must  conader 
the  cases  farther.  (7) 

[  *516  3  C*]^  ^^v®  observed  that,  where  a  charge  is  paid  off,  or  a  mortgage 

redeemed,  with  an  infant's  personal  property,  it  is  ordered,  that  it  be 
considered  as  personal  estate,  for  the  benefit  of  the  infant  (8) ;  but  I  do 
not  remember  any  such  order  made  with  respect  to  timber  cut  on  the 
infant's  estate. 

(6)  Vide  note  (4)  antea,  p.  51 1. ;  especially  -Ejt  jwrte  Ludlow,  and  SergUwif,  SBokyt 
2Atk.  407.  414. 

(7)  A  bill  was  accordingly  filed  on  behalf  of  the  heir;  but  it  was  dismisaed  after 
full  consideration  of  the  cases.  Oxefulen  v.  Lord  Compton,  jwstea,  4  vol.  931.,  and  S  Vcv 
Jun.  69.,  which  last  rqxirt  it  much  prefertUtle. 

(8)  Sec  farther  f^arc  v.  PoUiUlt  1 1  Ves.  257. 277,  278,  &g. 
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Cathcart  against  Lewis* 

(Reg.  Lib.  179L  A.  fol.  2S2.)  [S.  C  i  Vei. 

VpHE  bill  stated,  that  William  Lewis^  the  defendant,  was  indebted  to  Bill  turtiiig 
^   John  Esdaile,  and  that  he  brought  an  action  against  the  defendant,  F|^^^^ 
in  Jamaicuy  where  the  defendant  then  resided,  and,  in  1780,  obtained  ^^£^^^ 
judgment  against  him  there ;  that  Esdaile  afterwards  assigned  that  judg-  jomofea,  and 
ment  to  the  plaintifi.    It  further  stated,  that  the  defendant  Lewisy  be-  that  tfam  wa« 
ing  indebted  to  the  plaintifi  in  Jamaica,  plaintiflb  brought  actions  there,  prior  judgmoiii 
and  recovered  judgment,  and  that  the  whole  debt  still  remains  due.  ""d aewwaj- 
That  Letoisy  by  lease  and  release,  dated  in  1784,  conveyed  his  plant-  22J*J^ 
ations  in  Jamaica  to  trustees,  who  are  defendants,  in  trust  to  pay  him  triMiM^lbr 
3000^.  a-year ;  that  William  Lewis  resides  in  France ;  that  there  are  firattdukiit 
prior  judgments  to  those  of  plaintiff's.     That  the  defendant,  Matthew  purpoMi ; 
jLewiSf  is  pow  in  the  possession  of  one-quarter  of  the  plantation,  upon  ^^JSTJ-JJl. 
the  trusts  of  the  deed  of  trust,  and  that  he  has  large  sums  of  money  in  ^][^o|!!^ 
his  hands  belonging  to  William  Lewis  ;  and  therefore  prayed  that  the  tohMftiSSSi 
defendant,  Matthew  Lewis,  might  be  decreed  to  pay  to  the  plaintifi  theeffaotoCtiM 
what  is  due  to  them  upon  their  judgments,  out  of  the  cash  in  his  hands*  jud^nent  in 

To  this  bill  the  defendant  put  in  a  general  demurrer.  Jammoa, 

The  plaintifl^'  counsel  not  being  in  court,  Lord  Chancellor  directed 
Mr.  Steele,  who  supported  the  demurrer,  to  go  on. 

He  contended  there  was,  on  the  face  of  the  bill,  no  equity  against 
the  trustee.  It  only  appears  that  the  plaintifis  were  judgment  cre- 
ditors, and  creditors,  by.  assignment,  of  judgment  creditors  of  William 
Lewis. 

Mr.  Selwyn  for  the  plainti^. 

[*]  The  trust  of  the  deed  is,  in  the  first  place,  to  pay  William  Lewis  [  *517  ] 
3000?.  a-year,  then  to  pay  certain  debts ;  but  there  is  no  provision  in 
the  deed  to  pay  the  plaintiff's  judgment  debts,  and  the  defendant  is 
gone  abroad.  It  is  stated  that  the  trustee  has  money  in  his  hands ; 
and  as  the  judgment  would  be  a  lien  on  the  land,  the  produce  of  the 
land  ought  to  pay  these  debts. 

Lord  Chancellor,  at  the  first  opening,  thought  there  was  a  defect  of 
parties;  that  the  assignors  of  the  judgment  ought  to  be  before  the 
Court ;  but,  at  the  conclusion  of  the  argument,  said,  that  being  a  judg- 
ment in  Jamaica,  the  bill  should  have  shewn  its  legal  effect  there.  If  it 
is  the  same  with  that  of  a  judgment  here,  the  lands  are  open  to  you,  and 
you  may  take  them  by  an  elegit :  you  sa^,  by  your  bill,  that  they  are 
protected  by  other  judgments ;  but  that  is  np  head  of  equity. 

Demurrer  allowed. 
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ivideS.  c.  MoGORitxJB  a«ainU  Thackwell  and  Others. 

lVefcjun.464^  ^ 

Ijwc^l^"  (Reg.  Lib.  1791.  B.  fol.  466.) 

jEldoitCTVeiu 

96.]  JNN  CAMf  of  Batterseaf  in  the  county  of  Surregf^  spinster,  made 

Giliof  ntidiM  her  will,  dated  16th  of  June^  1779,  and  thereby,  aner  disposng 

ioJ.r.  ftudk  of  certain  real  estates,  she  gave  all  the  rest  of  her  real  estates  to  the 
ckaniaUe  urn  plaintiff,  John  Moggridse^  and  James  VoHou^  charged  with  several  ao« 
MiiHiin?^*'^in  "^^'es,  and,  among  others,  with  an  annuity  of  ISL per  annum  to  jBIfes 
ISSSigpmt'  P^^^^^f  her  late  servant ;  and  she  also,  amon^^  other  legaciesj  gave 
dtmmm»  4«.  to  her  servant^  George  Elliot,  200^.  unless  otherwise  provid^  for  by  her 
J.  v.^m  in  in  her  life-time ;  she  then  gave  to  the  Asylum  Hospital  3001^  and  other 
^jjfej^^'f  pecuniary  legacies  to  charities ;  and  she  gave  all  the  rest  and  reridae  of 
xL^duSihr'  ^^  personal  estate  unto  James  Vaston^  his  executors  and  admiidstniton^ 
■ball  b0  mL  desiring  him  to  dispose  of  the  same  in  such  charities  as  he  should  think 
tanwdaa49K«  «/^  (2)f  recommending  poor  clergymen  toho  have  large  Jamilies  and  good 
MMUd  by  tiM  characters^  and  appointed  the  said  John  Moggridge  (the  platntiiF)  and 
^^^"^''^(l)  ilfr.  Vaston,  befbre  mentionedy  executors;   and  desired  Robert  Woodr 

Two  codHoilit  Jordy  Esq.  and  Mr.  Richard  Wyckerley^  to  aid  and  assist  her  execotort 
^^IS^iVS^      *^e  testatrix  afterwards  made  four  codicils  to  her  will,  dated  ISth  AvrU 

l^^B  «?  *   *"^  ^^^^  ^^y^  ^'7^^'  *"^  ^^  ^/^  ^^  ^  ^«y»  W.  ^781.    The  first 

oSt/xmA  in  the    ^^  these  was  m  these  terms :  **  A  codicil  to  my  last  will  and  testament, 

ocfasr,)  bdd  to    which  I  desire  may  be  taken  as  a  part  and  parcel  thereof:  I  give  to 

be  ezpUnatory,  Peter  Triouet  Esq.  100^ ;  to  JVilliam  Pollock  Esq.  100/. ;  to  E&utbeA 

"^^JJP^^«-   ThackweU,  eldest  daughter  of  John  Thachnell,  of  the  parish  of  Berrow, 

L   518  J      Jq  ^q  county  of  Worcester^  60tf.  3  per  cents,  with  the  dividends  to  he 

accumulated  from  my  death  to  the  time  she  shall  attain  the  age  of 

tweftty-one  years ;  to  Robert  Woodford  Esq.  I  give  5001. ;  to  Judith, 

the  second  cutughter,  I  give  the  sum  of  6001.  stock,  with  the  interest 

that  shall  be  accumulated  when  she  attains  the  age  of  twenty-one  years ; 

and  to  the  four  youngest  daughters  of  the  said  John  Thachvelly  Mar* 

garetf  Mary,  Sarah,  and  Nancy,  1  give  400/.  each  in  stock,  with  the 

mterest  that  shall  accumulate  till  they  arrive  at  the  age  of  twenty-ooe 

years ;  and  if  any  die  before  they  attain  the  ase  of  twenty-one  jrears, 

.  then  that  child  or  children's  portion  shall  be  divided  amongst  tlie  rest 

of  the  other  children ;  to  George  Elliot  I  eive  100/.  over  and  above  what 

I  have  lefl  him  in  my  will.    In  witness  whereof  I  have  hereunto  set  my 

hand  and  seal,  this  12th  Ajtril,  1780.*' 

The  second  codicil  was  m  these  terms :  "  A  codicil  to  my  will,  which 
I  desire  may  be  taken  as  part  and  parcel  thereof,  and  I  give  to  Peter 
Trigtiet  Esq.  100/.;  and  the  same  to  William  Pollock  Esq.;  I  give  to 
Elizabeth  TkachoM,  eldest  daughter  of  John  Thackwell,  of,  Sfc,  600L 
3  per  cent.  Bank  annuities,  consols ;  and  I  order  my  executors  to  accu- 
mulate the  dividends  thereof  for  her  benefit,  and  the  principal,  and  such 
accumulation,  to  be  paid  to  her  on  her  arrival  at  the  age  of  twenty-one 
years ;  the  same  to  Judith,  another  daughter,  on  the  same  terms ;  and 

(1)  It  was  settled  by  this  case»  more  especially  on  the  re-hearing  before  Lord  EUtm  C» 
that  where  a  distinct  diaritable  object  is  in  the  terms  of  it  to  be  executed  6y  Irtatea,  the 
■drainistntion  of  it,  in  the  event  of  failure  in  execution  of  the  trust,  wUi  veM  m  the  Court  i 
bat  that  where  a  charitable  purpose  is  vague  and  indefmUt  and  no  trust  mterpo§ed,  the  di> 
rection  is  m  /A«  kmg^  by  sien  manuai.  See  the  report  in  7  Ves.  86,  &c,  Prnce  v.  Arch- 
bishop of  Canterbury  J  14  Ves.  364.  &c.,  and  MSU  ▼.  Farmer,  I  Meriv.  55.  et  tea.  Lord 
Eldon**  affirmance  of  the  decree  in  the  principal  case,  on  the  above  point,  was  amrwsrdi 
established  in  the  House  of  Lords,  13  Ves.  416. 

(2)  See  Lord  Eldon  C.'s  frequent  reference  to  this,  as  indicating  a  mere  perwmal  trsst 
in  Veatont  so  as  to  make  it  singular  tf;N>it  principle,  that  the  Court  <hould  substitnlt  it- 
self, though  quite  settled  upon  the  authorities^  7  Ves.  6S.  &c,  1  Mcrtv.  S9,  loa  &c. 
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I  g!ve  2000/.  3  /^er  ce/i/.  Bank  annuities,  consols,  to  the  other  daughters        179S. 
of  the  said  John  ThackweU^  equally  to  be  divided  between  them  as  shall 
be  living  at  the  time  of  my  decease*  but  on  the  same  terms  as  their 
other  sisters'  legacies  and  accumulations  are  ordered;  but  my  will  is, 
that  if  any  one  of  the  daughters  of  the  said  John  ThackweU  shall  die  be- 
fore their  respective  attainment  of  twenty-one  years,  I  order  each 
daughter's  legacy,    with  the  accumulations,  to    be    equally    divided 
amongst  her  surviving  sisters ;  I  give  to  Ellen  Pheasant  51.  per  year, 
during  her  life,  more  than  I  have  given  her  by  my  will ;  and  I  give  to 
my  servant,  George  EUioty  100/.  more  than  I  have  given  him  by  will, 
provided  he  shall  be  in  my  service  at  the  time  of  my  decease,    in  wit* 
ness,  [*]  4*^."    The  third  codicil  was :  ^  I  desire^  after  my  death,  that,       [  *519  ] 
if  my  servant,  George  Ettiot,  likes  to  continue  at  Dymocke^  he  may  be 
retained,  with  a  salary  of  50/.  a-year,  to  do  all  the  business  that  is  to 
be  done  in  the  country,  which  I  think  will  be  of  great  use  to  the  exe- 
cutors."    By  the  fourth,  she  desired  that  George  Elliot  might  have  90l* 
in  lieu  of  what  might  be  owing  to  him  on  the  face  of  the  books ;  and 
that  his  account  might  be  taken,  as  she  had  not  the  least  doubt  of  his 
integrity.     The  first  codicil  was  in  the  testatrix's  hand-writing,  bat 
interlined  by  Mr.  Woodford^  in  whose  hand-writing  the  second  codicil 
was. 

Ann  Cam,  the  testatrix,  died  6th  February^  1790,  without  revoking 
or  altering  the  will  otherwise  ^than  by  the  codicils.  James  Vaston^  who 
was  appointed  co-executor  with  the  plaintiff,  (and  sole  trustee  with 
respect  to  the  charities,)  died  in  1781,  nine  years  before  the  testatrix 
(and  it  teas  in  evidence^  that  she  had  early  notice  of  hts  death),  and  the 
plaintiff  proved  her  will  and  took  upon  himself  the  execution  thereof, 
and  possessed  the  personal  estate  of  the  testatrix,  to  an  amount  much 
more  than  sufficient  to  pay  all  her  debts,  legacies,  and  funeral  expences. 
Doubts  arising  with  respect  to  this  will,  particularly  with  respect  to 
the  gift  of  the  residue  to  Vaston  to  dispose  of  to  such  charities  as  he 
should  think  fit,  and  the  double  legacies  given  to  the  same  persons  by 
the  first  and  second  codicils,  the  executor  filed  this  bill  against  the 
legatees,  next  of  kin,  and  the  Attorney  General,  praying  that  liie  rights 
of  the  parties  might  be  ascertained,  and  for  proper  directions  and 
indemnity. 

The  legatees,  by  their  answers,  claimed  their  legacies,  and  in  par- 
ticular, the  defendants,  to  whom  legacies  were  given  by  the  first  and 
second  codicils,  claimed  both  legacies.  The  next  of  km  claimed  the 
residue  as  such ;  and  the  Attorney  General  put  in  the  common  answer. 
The  cause  came  on  to  be  argued  this  term,  when 
Mr.  Hardinge  and  Mr.  Ainge,  on  behalf  of  the  plaintiff,  stated  the 
case,  and  submitted  the  questions  to  the  Court. 

[*]  Mr.  Attorney  General,  and  Mr.  Stanley^  (in  support  of  the  gifl  of 
the  residue  to  charitable  purposes,)  insisted,  that  notwithstanding  Vaston^ 
who  was  to  administer  them,  was  dead  in  the  life-time  of  the  testatrix, 
yet,  there  being  a  general  intention  to  give  to  charitable  purposes,  the  gift 
itself  xioas  not  void  ;  but  the  appointment  had  devc^ved  upon  the  Crown, 
or  upon  the  Court.  To  prove  this,  they  cited  the  case  of  the  Attorney 
General  v.  Syderfen,  1  Vern.  224.  (3)  where  the  testator  charged  a  manor 
with  1000/.  to  be  applied  to  such  charitable  uses  as  he  had  by  iioriting  under 
his  hand  formerly  directed,  and  no  such  writing  fioasJbund{S)i  the  Court 
decreed  the  charity  to  be  established,  and  the  appointment  to  be  in  the 

(3)  Sue  tills  case  stated  from  the  original  papers  inspected  by  Lord  JBkbn  C^  on  the 
re-boEiring,  7  Ves.  43.  71.  &c.,  and  repeatedly  commented  upon  by  his  Lordship,  ibid, 
passim*  1  Meriv.  (K).  80^  88.  95.  &c.  The  Profession  is  alsordRerred  to  the  same  reports, 
and  especially  to  7  Ves.  36,  ei  teg,  for  accurate  statements,  and  most  important  com> 
ments  by  Lord  Etdon,  upon  mobt  of  the  cases  adduced  above  on  either  side. 
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Crown ;  and  the  Lord  Keeper  there  cited  a  case  of  Frier  v.  Peacock  (4)i 
where  the  testator  devised  a  surplus^or  the  good  of  poor  people  Jbr  eocff 
and  the  charity  was  established.  As  the  want  of  the  paper  was  supplied 
in  the  case  of  Syderfen^  so  here  the  death  of  the  person  to  appoint,  shall 
not  defeat  the  gift.  In  the  Attorney  General  v.  Hickman^  2  Eq.  Cas. 
Abr.  193.  [vide  7  Ves.  79,  80.]  it  was  a  gift  to  B.  for  the  use  of  non- 
conforming ministers,  at  the  direction  of  C.  and  D.  At  the  deatli  of  the 
testator,  JS.  C.  and  /).  were  all  dead,  yet  the  Court  sustained  the  legacy. 
In  IVhite  v.  JVhite,  (ante,  vol.  i.  p.  12.)  the  gift  was  to  such  lying-in  hos- 
pital as  his  executor  should  appoint ;  the  testator  afterwards  struck  oat 
the  name  of  the  executor,  yet  the  legacy  was  sustained.  In  Doyley  y. 
the  Attorney  General  (5),  4  Viner,  48.5.  plea  16.  it  was  a  gift  to  trustees 
to  certain  uses,  and,  subject  to  them,  to  dispose  of  the  real  and  personal 
estates,  to  such  of  testator's  relations  of  tne  mother's  side,  who  were 
most  desenring,  and  in  such  manner  as  they  thought  fit ;  and  for  such 
charitable  uses  and  purposes  as  they  should  think  proper  and  con- 
venient: one  of  the  trustees  declining  to  act,  was  decreed  to  assign 
over ;  and  the  Master  of  the  Rolls  held  clearly,  that  the  limitation  over 
of  the  personal  estate  was  good;  and  that  the  power  given  to  the 
trustees,  of  distributing  the  testator's  estate,  was  at  an  end,  and  could 
not  be  assigned  over ;  and  that  therefore  the  power  of  distributing  the 
same,  devolved  on  the  Court.  In  Widmore  v.  Woodrqffe,  (ante,  vol.  i. 
p.  13.  n.)  there  was  a  gift  of  one-third  part  to  ^*  some  public  charity  ^ 
this  was  held  to  be  sufficiently  certain,  and  the  legacy  good ;  but  the 
executors  were  to  dispose  of  it  under  the  eye  of  the  Court,  and  there- 
fore were  to  propose  a  charity  to  the  Master.  Here  the  testatrix  has 
pointed  out  poor  clergymen,  having  lar^e  families,  and  good  characters, 
as  the  [*j  objects  of  her  bounty,  which  is  a  very  sufficient  object ;  and 
it  is  fuUy  established,  that  where  the  object  is  sufficiently  pointed  out, 
though  the  person  who  is  to  administer  the  charity  is  removed,  the 
charity  must  be  appointed  by  the  Crown. 

Mr.  Solicitor  General,  Mr.  Mansfield^  Mr.  Mitford,  Mr.  Preston,  and 
Mr.  WUson,  for  the  next  of  kin,  and  persons  in  the  same  interest. 

The  circumstances  of  this  case  vary  from  any  of  those  in  the  books. 
It  is  a  gift  of  real  and  personal  estate  to  Moggridge  and  Vaston,  subject 
to  certain  trusts,  appointing  them  executors,  and  desiring  certain  persons 
to  assist  those  executors.  The  gift  of  the  residue  of  the  personal  estate, 
is  not  to  the  same  persons,  but  to  Vaston,  his  executors  and  admi- 
nistrators, desiring  him  to  dispose  of  the  same  in  such  charities  as  he 
should  think  Jit ;  recommending  poor  clcrg3rmen,  who  have  large  families, 
and  good  characters. 

'  Where  the  charity  intended  by  a  testator,  is  clearly  defined,  it  is  true 
the  death  of  a  trustee  will  not  prevent  the  cestui  que  trust  from  taking. 
Here,  Vaston  died  in  1781,  the  testatrix  died  in  1790.  Upon  her  death, 
two  questions  arose;  1st.  Whether  she  had  given  this  residue  to  any 
charity :  2d.  Whether  the  codicils  have  given  double  legacies.  Witn 
respect  to  the  first,  none  of  the  cases  are  like  the  present.  The 
distinction  in  this  case  is  the  same  as  was  in  view  in  White  v.  White, 
{ante,  vol.  i.  p.  12.)  that  the  person  entrusted  with  the  execution  of  the 
legacy,  not  having  lived  to  perfect  it,  the  legacy  falls  to  the  ground.  In 
tluit  case,  it  was  a  gift  to  such  lying-in  hospital  as  his  executor  should 
appoint,  and  an  executor  was  named ;  afterwards  the  testator  struck  oat 
the  name  of  the  executor,  and  did  not  appoint  any  other :  It  was  argued, 

(4)  See  jyer  Lord  Eldon  C.  7  Ves.  69,  70.,  (sub  nomine  AUornft/-GenenUr.MaUke»s,) 
where  his  Lord&hip  observes  it  is  more  fully  suted  iu  2  Levinz.  5.  167.  'See  also  7  Vci. 
61.  note  [b). 

(5)  Suted  fn>m  R.  L.  7  Ves.  38.  note. 

that 
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that  this  was  not  a  gift  to  any  lying-in  hospital ;  but  there  being,  in  tluMt 
case,  a  specific  kind  of  charity  pointed  out,  the  Court  sustained  it. 
Here  the  gift  is  general,  to  such  charities  as  he  shall  think  fit;  and 
though  he  would  have  been  obliged  to  give  it  to  some  charity,  he  had 
it  fully  in  his  power,  to  give  it  to  what  charity  he  pleased ;  and,  being 
dead,  it  is  wholly  uncertain  to  what  charity  he  would  have  given  it.  In 
Wheeler  v.  Shere^  Moseley,  288.  301.  there  the  executors  were  to  employ 
the  residue  to  such  charitable  uses  [*]  as,  by  codicil,  the  testator  should 
appoint :  The  testator  made  several  codicils,  but  never  appointed  any 
cnarities ;  and  Lord  Chancellor  said,  that  '*  where  a  man  devises  to  such 
**  charitable  uses  as  he  had  appointed,  that  supposes  he  had  made  an 
*^  appointment,  though  it  coula  not  be  found :  but  here  it  was  plain,  the 
^*  testator  had  made  no  appointment ;  by  the  codicil,  he  confirmed  his 
*^  will,  and  made  the  trust  of  the  surplus  more  extensive  ;  it  was  to  be 
*^  in  trust  for  a  charity,  if  he  directed  any  ;'*  and  the  Court  there  would 
not  make  an  appointment  of  the  charity.  It  is  difficult  to  distinguish 
that  case  from  this.  Here  the  testatrix  did  not  give  the  legacy  to  any 
particular  charitable  purposes,  but  left  it  to  the  executor  personally  to 
make  the  appointment.  Then  she  must  have  it  in  contemplation  that 
he  must  either  survive  her,  or  die  in  her  life-time ;  and  although  he  dies 
in  her  life-time,  and  she  had  notice  of  it,  she  still  leaves  the  power  of 
wpointment  personally  in  him^  who  she  knew  could  not  execute  it; 
therefore  it  does  not  appear,  that  she  died  with  the  intention  that  it 
should  be  so  distributed.  The  gift  of  the  power  lapses  by  his  death,  as 
much  as  an  estate  given  to  him  would  have  done ;  because  it  has  become 
impossible  he  should  appoint,  and  she  did  not  mean  the  confidence  to  go 
to  his  representatives. 

The  case  of  the  Attorney  General  v.  Syderfen,  also  admits  of  a  dis* 
tinction.  That  was  the  cake  of  a  charge.  We  admit  it  to  be  a  strong 
case,  but  in  the  original  gift,  nothing  was  left  incomplete ;  it  does  not 
appear  what  bad  become  of  the  writing,  but  there  is  not  the  least 
evidence  that  the  testator  had  destroyed  it ;  as  his  destroying  it,  would 
have  been  a  revocation.  All  the  Court  said,  was,  that  where  the 
testator  has  given  to  charitable  uses,  the  gift  shall  be  supported;  but 
they  did  not  say  this  shall  be  the  case  where  there  is  no  ^ifc.  The 
Attorney  General  v.  Hickman,  2  £q.  Cas.  Abr.  193.  is  also  distinguish- 
able from  the  present  case ;  that  was  a  gift  to  B.  for  the  use  of  non- 
conforming ministers,  with  the  advice  of  C.  and  1).  It  was  contended^ 
that  it  was  a  personal  trust,  and  had  failed  by  their  deaths ;  but  Lord 
Chancellor  said,  the  charity  was  still  subsisting.  But  in  that  case,  the 
objects  were  defined  by  the  testator.  In  Doyley  v.  The  Attorney  Ge- 
nerb/,  the  Court  held  the  new  trustee  to  be  within  the  directions  of  the 
will.  But  it  is  very  different  where  tlie  trustee  survives  the  testator, 
from  the  case  where  he  dies  in  the  testator^s  life-time,  and  with  his  full 
knowledge  of  tlie  [*]  fact.  In  the  present  case  there  is  no  designation 
of  any  charity,  to  which  the  executor  would  be  bound  to  apply  this  fund, 
as  there  has  been  in  all  the  other  cases.  It  is  to  Vaston,  to  such 
charities  as  he  should  think  fit ;  so  that  the  first  question  is  whether 
there  is  any  trust  at  all ;  for  although  a  recommendation  will  raise  a 
trust,  it  will  only  do  so  where  the  subject  to  be  applied  is  certain,  and 
the  object  to  which  it  is  to  be  applied,  is  certain  also.  Though  the 
legacy  is  given  to  him,  his  executors  and  administrators,  that  only  shews 
their  interest,  it  will  not  carry  the  power  to  the  executors  and  admi- 
nistrators ;  there  is  nobody  but  he  himself  can  execute  the  trust.  It 
would  be  impossible  he  should  have  exercised  it  if  he  had  survived  her, 
but  had  died  immediately  after,  and  she  meant  to  take  the  chance 
whether  he.  would  survive  her  or  not.  With  respect  to  the  objects 
pointed  out,  they  arc  poor  clergymen  ;  it  is  by  no  means  so  clear  as  non^ 
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1792.  ca$!ftrmUi  miniilers  ;  and  although  she  recomrnends  poor  clSTgysKa,  lie 
^  1-^  ]_  ^  might  hare  applied  it  otherwise,  without  being  guilty  of  a  breach  of  lus 
MoooMDox  trust ;  the  words  are  not  imperative,  or  sufficiently  certain  to  create  s 
flg«*K  trust,  within  the  requisitions  of  the  case  of  Harding  t«  Glyn^  1  Atk.  469. 
TWacswui.  im^  |]|^  other  cases  on  the  subject ;  not  being  giyen  to  particular  per- 
sons, but  to  such  persons  as  he  should  appoint,  who  can  now  make  no 
i^pointmenty  and  could  make  no  appointment  many  years  before  the 
testatrix's  death.  In  Duke  of  Marlborough  v.  Lord  Godolpkinf  2  Ves.  61* 
there  was  no  gift  but  through  the  medium  of  Lady  Sunderland:  sohcie 
there  was  no  gift  but  through  the  medium  of  Vatton.  In  the  case  of 
Widmore  t.  Woodrqfft^  the  gift  was  to  tome  wbUc  char^f  it  was  said, 
that  was  a  gift  to  all  pubfic  charities,  ana  the  election  only  in  the 
executors.  In  the  Attorney  General  y.  Crleggf  Amb.  584.  two  of  the 
executors,  to  whom  the  choice  of  objects  was  givjcn,  were  dead ;  and 
though  the  gift  was  supported  in  that  case,  it  should  seem,  that  if  the 
third  had  b^n  dead  also,  that  the  trust  would  have  been  at  an  end ;  yet 
the  direction  in  that  case  was  not  so  large  as  in  the  present.  In  HMiari 
▼•  Lamhe^  Amb.  909.  where  new  trustees  were  appointed  to  sustain  the 
duffitles,  it  was  laid  down^by  Lord  Hardwicke^  tnat  only  the  surviTing 
executor  could  appoint  the  objects;  so  that,  had  he  been  dead,  the 
whole  must  hare  railed.  In  Broton  v.  Yeall^  the  residue  was  to  be 
Implied  to  the  purchasing  of  such  books,  as  **  disposed  of  ^  under  die 
**  following  dUurection  might  have  a  tendency  to  promote  the  interests  of 
[  *52i]  **  virtue  and  religion,  and  [*]  the  happiness  of  mankind  ;''^  and  then 
directed  this  charitable  design  to  be  executed  under  the  direction  of 
such  persons,  and  under  such  rules,  as  by  any  decree  of  the  Court  of 
Chancery,  should  be  directed  :*'  your  Lordship  held  this  gift  to  be  vend, 
for  uncertainty.  The  gift  here  being  to  Vaston  himself,  who  is  dead, 
and  to  be  distributed  in  uncertain  charities,  must,  upon  the  whole,  be  void. 
Then,  with  respect  to  the  several  codicils,  whether  they  are  duplicsr 
tlons  of  the  legacies,  or  mere  repetitions.  The  two,  upon  which  the 
difficulty  arises,  are  those  of  the  12th  of  Aprils  and  the  10th  of  May^ 
1780 ;  that  of  the  10th  of  May,  seems  to  be  a  mere  substitution  of  tbk 
of  the  l£th  of  April :  that  of  the  12th  of  AprUy  is  the  original  codidl*  it 
is  in  her  own  hand-writing ;  the  corrections  and  interlineations  are  in  the 
hand*%rriting  of  Mr.  Woodford^  in  whose  hand  the  second  codicil  also  is. 
What  is  laid  down  in  the  cases  on  the  subject  of  duplicated  legacies,  ooly 
applies  where  lliere  is  no  evidence  of  the  testator's  intention ;  the  rule 
laid  down  by  Mr.  Justice  Astouy  in  Hooley  v.  Hatton^  (cited  in  the  note 
to  Ridges  v.  Morrison,  ante^  vol.  i.  p.  389.)  is,  that  where  there  is  a  gift 
of  two  legacies,  without  any  evidence  of  the  testator's  intention ;  the 
presumption  is,  that  they  were  intended  to  be  doubled.  But  here,  the 
will  and  codicils  afford  evidence  to  the  contrary.  The  will  gives  Elkn 
Pheasant  15/.  a-vear;  she  is  not  mentioned  in  the  first  codicil:  the 
second  codicil  gives  her  51.  a  year  more  than  I  have  given  her  by  the 
will.  She  had  by  will  given  George  Elliot  200/. ;  by  the  first  codicil 
she  gives  him  100/.  more  than  she  had  given  him  by  the  will :  by  the 
second  codicil,  she  repeats  the  gift,  100/.  more  than  she  had  given  him 
by  the  will ;  she  could  not  mean  more  than  she  had  given  him  bythe 
will  and  codicil.  The  same,  with  the  gifts  to  the  ThackwMs*  xhey 
seem  little  more  than  repetitions.  In  short,  except  the  500/.  given 
by  the  former  codicil  to  Mr.  Woodfordy  which  is  not  in  the  second,  the 
second  is  nearly  a  copy  of  the  first.  The  omission  might  be  a  delicacy 
in  Mr.  Woodford^  who  might  not  chuse  to  insert  that  legacy  in  a  codidi 
drawn  by  himself,  but  to  leave  it  in  her  hand-writing.  It  seems  as  if  he 
had  begun  altering  the  former  codicil,  but  had  found  tlie  paper  woukl 
not  admit  of  it ;  and  had  therefore  drawn  the  second  codicil. 
^  The  matter  of  the  codicils  afibrds  evidence  that  she  did  not  mean  to 
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duplicUte  thie  IcMGies.  Where  one  codicil  is  so  mere  a  [*]  repetitioo  tf 
diO  former,  it  has  been  held  not  to  be  a  duplication  of  the  legacies;  as 
in  the  case  of  the  Duke  of  St.  Albant  t.  Miss  Beauderk^  S  Atk.  6S6.» 
where  the  fourth  codicil  was  held  to  be  a  mere  substitution  for  the  first; 
and  lately,  in  Caote  Y.Boyd^  (ante^  vol.  ii.  p.  521.)  where  your  Lordship 
held,  that  one  legacy  having  been  inserted,  did  not  show  that  the  re* 
mainder  of  the  second  codicil  was  not  intended  as  a  repetition  of  the 
first.  That  case  is  so  similar  to  the  present,  that  it  is  hardly  to  be  dis* 
tinguished  from  it.  Under  the  authority  of  the  cases  therefore,  these 
are  not  accumulative  legacies. 

Mr.  Seh^i^  and  Mr.  SuUon^  for  the  defendant  PaUockf  who  claimed 
lOOl.  under  each  of  the  codicils. 

It  is  admitted  in  this  case,  that  there  is  a  rerj  large  residuary  fund. 

But  it  is  suggested,  that  the  second  codidf  is  a  substitution  for  the 
first.  The  first  codicil  b  in  the  testatrix's  own  hand;  and  it  seems  to  l>e 
as  eood,  in  point  of  form,  as  that  drawn  by  Mr.  Woodford^  He  has 
made  several  alterations  in  the  first  draught,  but  he  certainly  did  not 
mean  the  second  as  a  substitution ;  for,  by  that,  he  would  have  de< 
prived  himself  of  the  legacV)  and  if  he  had  so  intended,  he  would  have 
mstructed  the  testatrix  to  have  destroyed  the  former ;  instead  of  whidi, 
they  were  all  found  tied  up  together  with  the  will,  which  shows  her  in^ 
tention  that  they  should  all  have  their  efiect. 

The  general  rule  is  quite  clear  in  the  Roman,  the  canon,  and  the  com** 
mqn  law,  that  if  the  legacy  be  repeated  in  the  same  instrument,  it  is  not 
doubled ;  if  in  different  instruments,  it  is  a  duplication  of  the  legacy, 
unless  the  same  reason  is  siven  for  the  second  legacy.  The  rule  is  so 
laid  down  by  Godolphin  in  his  Orphan's  Legacy^  p.S.  c.26.  s.46.  Smnn- 
hmm^  526.  In  the  present  case,  no  reason  is  given  for  the  legacies.  In 
WaUopyf.  HewU, 2  Ch.  Rep.S7.,  and  in  Foy  v.Foy,  Ist  n^Februaryy  1795, 
(anief  vol.  i.  p.  S90.  n.)  it  was  held  that  the  repetition  of  the  legacies  in 
the  codiciUi,  were  duplicative  of  the  legacies.  The  case  of  Cooie  v.  Bo^ 
went  upon  the  singular  circumstances  of  the  case,  which  your  Lordsmp 
thought  sufiicient  to  show,  that  it  was  not  the  intention  of  the  testator  to 
double  the  legacies ;  and  that  the  codicil  was  only  made  for  the  purpose 
of  introducing  Miss  Monckton's  [*3  l^g^y  >  <^d  your  Lordship  particu<* 
larly  relied  on  the  repetition  of  the  residue.  The  case  of  the  Duke  of 
iSf.  Albam  v.  Beauderk^  is  very  different  firom  the  present.  There,  specific 
things  were  given  twice,  which  showed  the  last  codicil  ih  be  meant  only 
as  a  repetition  of  the  former.  Lord  Hardwicke  went  upon  that  ground^ 
and  upon  the  residuary  legacy  being  repeated.  The  circumstance, 
principally  relied  upon,  on  tlie  other  side,  is,  the  repetition  of  the  legacy 
to  Eiiioi  in  both  codicils  in  nearly  the  same  terms ;  but  it  does  not  fol- 
low that  if  it  is  a  repetition  with  respect  to  Eiiiofs  legacy,  that  it  is  so 
as  to  the  whole. 

Mr.  Burton,  for  Brooks  and  Elizabeth  his  wife,  (late  Elizabeth  Thack^ 
well,)  others  of  the  Thackwellsy  and  George  Elliot. 

That  the  presumption  is  in  favour  of  double  legacies,  where  they  are 
in  diflerent  instruments,  and  wttliout  a  particular  cause  appears  by  the 
citations  from  Smnbume  v.  Godolphin,  and  the  other  cases  cited.  Ad-* 
mitting  that,  where  the  codicils  are  particularlv  alike,  tliey  may  be 
deemed  repetitions,  it  is  not  improbable  here,  that  with  the  large  pro- 
perty of  the  testatrix,  and  that  the  Thacknell  family  were  her  next  of  ki% 
she  might  mean  to  give  1200^.  to  the  eldest  two  daughters,  and  4900^ 
to  the  others.  The  legacies  are  given  differently ;  under  the  first  codicil, 
if  the  eldest  died  under  21,  the  legacy  would  lapse ;  under  the  second  it 
would  survive.  With  respect  to  ElUfd^  he  has  200^  under  the  will ;  by 
the  first  codicil,  he  has  ]0(M.  given  him  over  and  above  what  was  gLwea 
by  the  will ;  in  the  second  codicil,  he  has  also  100/.  given  him  over  «id 

above 
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17M.        liMKre  #hBt  was  given  him  in  the  wiil«   In  the  will,,  a  {MVtieiiiftr  tttettk* 

^  1-^  ]_  ^     is  paid  to  him ;  imd  also  in  the  third  cddtdU,  where  she  wishes  bim  tosts^ 

MoooRiMs     uixMi  the  estate,  at  a  salary  of  50^.  a^year,  which  she  thought  would  be  sf 

tigmMt        i^eat  use  to  the  executors.  Besides  these,  there  are  considerable  varietioiii 

IWcKwxu.    nuiae  b^  the  codicils.    In  the  first  codicil,  Mr.  Woodjwd  has  a  legacy  sf 

SM.\  inthesecondthisisomitted;  yet,  if  he  had  survived  the  ezecutrii, 

he  must  certainly  have  taken  the  GOOL    So,  EUm  Phetuamif  who,  by  the 

will,  was  to  have  15/*  a>vear,  by  the  second  codicil  took  an  additional  5L 

a-year,  which  is  a  mark  of  encrcased  affection.     The  first,  third,  wk 

fourth  codicils,  are  all  of  the  testatrix's  own  hand-writing.  If  Mr.  IFos^ 

Jard  was  entitled  to  his  legacv,  it  does  away  the  objection  of  the  second 

codicil's  being  a  mere  repetition  of  the  first. 

[  *527  ]  [*]  Lord  Chancellor  expressed  himself  to  the  foUowii^  effect  (6) : 

The  question  is,  whether  these  legacies  given  by  the  eecond  coidici], 
are  additional  legacies ;  or  merely  a  repetition  of  those  before  given  by 
the  former  codicil. 

The  general  rule  is,  that  where  legacies  are  ^ven  by  two  distinct 
instruments,  they  shaU  be  looked  upon  as  additional  legaciea,  unlets 
there  appears,  upon  the  face  of  the  instrument,  an  intention  of  the 
testator  to  the  contrary.  I  am  sorry  to  say,  that  the  detenninettons 
have  gone  upon  venr  indistinct  principles.  1st.  It  has  been  said,  thil 
the  leeacies  are  adcfitional,  because  there  was  no  reason  for  making  a 
second  instrument,  unless  there  was  an  intention  of  adding  to.  the 
legacies :  but  this  rule  is  subject  to  be  checked,  where  it  appears  that 
the  second  are  mere  repetitions  of  the  first,  and  then  they  shall  not  be 
construed  as  additional.  Where  circumstances  afford  presumption  that 
they  were  mere  repetitions,  it  is  a  stronger  probabili^  that  thev  were 
intoided  as  the  same  legacies.  It  is  proper,  tnerefore,  to  constcier  the 
legacies,  which,  in  the  present  case,  are  repeated,  as  well  as  those  which 
are  added.  The  codicils,  in  this  case,  are  clearlv  different;  because 
there  is  a  legacy  in  the  first  to  Mr.  Woodford^  which  is  not  adeemed  or 
repeated  by  the  second:  which  shows,  that  the  second  codicil  was. not 
intended  as  entirely  a  substitution  for  the  first.  If  it  was  a  repetition,  it 
was  ao  because  it  purported  to  repeat  the  legacies  and  explain  them. 
(His  Lordship  read  the  legacies  as  ffiven  in  the  two  instruments ;  and 
observed  upon  that  to  the  ThackvoelUy  that  in  the  first  codicil  it  was  so 
loose,  60tf.  stock  only  b^ng  mentioned,  that  it  would  be  uncertain, 
unless  you  could  gather  from  some  other  part  of  the  will,  what  stod: 
was  intended ;  and  that  this  was  explained  by  the  second  codicil,  where 
it  was  pointed  out  to  be  three  per  cent*  consols :  he  also  observed,  that 
though  these  legacies  were  the  same  in  effect,  yet  there  was  a  difference 
as  to  accumulation ;  and  the  phrase  in  the  former  codicil,  was  corrected. 
Of  the  legacies  to  Triquet  and  PoUock,  he  observed,  they  were  almost 
exactly  repeated;  and  with  respect  to  Elliot,  that  the  testatrix  bad 
added,  **  provided  he  be  then  in  my  service,"  and  went  on.  It  has  been 
contendea,  that,  by  the  reference  being  to  her  will,  she  meant  the 
legacies  oniy  to  be  added  to  what  she  had  given  by  her  will,  not  by  the 
codicil  also.  1  think  that  if  [*]  she  had  given  different  legacies,  or  had 
assigned  different  reasons  for  them,  they  woulc|  have  been  adiditionsi 
legacies,  both  to  those  given  by  the  will  and  the  codicil  alao;  but  that 
having  given  the  second  legacies  in  such  a  way  only  as  explains  whst 
she  meant  in  the  first  codicil,  it  shows  that  she  meant  them  only  to  bo 
additional  to  what  she  had  given  to  the  same  persons  by  the  wdl.  It 
seems,  by  the  same  hand  that  made  the  interlineations  in  the  fiitt 
codicil  (Mr.  Woodford's)  writing  the  second  codicil,  that  he  had  st« 

(6)  See  the  judgment  much  more  fully  reported,  I  Ves.  Jun.  472.  And  upon  the 
qiiirtinn  reUtirv  to  the  chtritjr  tee  partioalsrlj  the  judgmcot  or  Loid  Sithn  C  iifoa  Ibt 
fi  ImriBf ,  7  Vet.  from  p.  67.  to  p.  88. 

12  tempted 


^K  not  Cbifkt  o¥  CftA^ctttt'.  .  ^IJiift 

telnptedtailtertke'firgt,  but  found  firom  the  paper,  that  he  eotild'liof         tt§i. 
do  It,  and  therefore  wrote  the  second ;  the  omission  of  the  I^gac^ttl      ^smt^sa^ 
liiniself   might  be  from  delicacy,  and  that  he  wished  that  to  rem&      Hooami»(& 
in  her  own  hand-writing.    I  think,  therefore,  npon  the  reasonbg  of        '^^\^^r 
•11  the  cases,  in  which  it  is  argued  upon  the  ground  that  there  is  no     TKACtWMtt. 
ceason  for  the  second  instrument  but  for  the  purpose  of  adding  the 
legacies,  that  in  this  case,  there  being  a  good  reason  (that  of  explainin]^ 
<4he  first)  I  cannot  consider  these  legacies  as  being  additional  ones  id 
'those  given  before.  '^ 

As  to  the  second  question^  If  the  cases  upon  the  subject  toere  ttot  ib 
deoTf  I  think  U  would  bear  same  reasoning  :  it  is  a  gift  of  the  ^*  residuW* 
^*  to  Vaston^  desiring  him  to  dispose  of  it  in  such  charity  as  he  should 
'*  think  fit,  recommending  poo^  cierg3rmen,  who  have  large  families  and 
'^  good  characters."    There  has  been  some  argument  upon  the  effect  of 
-these  words,  and  whether  they  are  precatory  or  jussory,  btit  H  is 
perfectly  clear  that  Vaston  could  net  claim  this  property  for  his  ow%' 
use*    All  the  rules  both  of  the  civil  or  common  law  would  repel  him 
•from  taking  the  property  in  that  way.    He  could  take  it  only  for  thir 
purpose  of  charity.     Then,  he  must  be  a  trustee;  it  is  the  same  as  if 
«he  had  given  it  to  a  certain  charity^  naming  him  as  a  trustee :  then^  X\iy 
circumstance  of  his  being  dead  in  the  life-time  of  the  testatrix,  or  the 
ieagth  of  time  that  he  had  so  been  dead,  cannot  govern  the  effect  of  the 
will;  if  it  could,  there  might  be  a  total  end  to  dispositions  by  will.  (T)'^ 
This  reduces  it  to  the  common  case  of  the  death  of  a  trustee:  wMeh' 
<»nnot  defeat  the  effect  of  a  legacy.  (8)    Then  can  I  say,  that  Ihtir^ 
legacy  is.  not  sufficiently  distinct  to  bind  the  property  ?    The  vMHStf 
general  gifl  to  charitable  purposes  has  been  decreed  to  be  cari^ied  ititb' 
•execution,  and  the  trustee's  not  beine  alvoe  io  administer  the  charity ^  cafi* 
not  de/eai  the  intention.  (7)    Here  she  has  pointed  out  clergymen,  as  the' 
•objects  [*]  of  bounty,  which  is  sufficiently  distinct ;  but  it  must  be  re- 
ferred to  the  Master,  to  whom  a  scheme  must  be  proposed  for  the  ek'^ 
cutioB  of  the  charity.  (9) 


'."M 


(7)  See  also  per  Lord  Eidon  C.  on  llie  re-hearing,  7  Ves.  ffi.  &c.,  wbAhk'MB^t* 
Fwrmer,  I  Merivale,  94,  95.  99,  lOa  v  .      :  i  » 

(81  But  see  per  Lord  Eldon  C.  in  1  Merir.  8S.  99,  100.  &e.  -     i  v  «";  •. 

(9;  **  And  let  all  poitiet  have  their  costs  out  of  the  estate,  and  as  betwaaa  uttorq^ 
and  client ;  since  it  is  a  cause  between  relations.**  (a)   From  Mr.  Vesey,  junior's,  reporu 


1  , ■         r       -  »t 

(a)  l%is  direction,  and  the  re-hearing  before  Lord  TlAmi  nrjgingrinjg  in  an  infhn/itiipn. 
from  the  Court,  led  bis  Lordship,  as  of  coarse,  to  give  the  costs  of  the  re-hei|iifigin  tht» 
•HOC  suiMier.    Vide  7  Ves.  ^.  ■         ^uj  . 
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(Reg.  Lib.  1791.  A.  fol.  297.  b.)  r,  :  [S.  C.  1  Ves. 

•^    .  jun.  476.  J 

"OT  indenture  of  the  25th  of  August^  1789,  between  the  baiMB^^anS^  Under  a  co- 
-■^  ^'capital  burgesses  of  the  borough  of  Leominster,  of  the  pne  pirt^I^^g^  ^*°^*  "* »  ^'- 
Pisnelope  Bangham,  of  the  other  part :  the  bailifi  and  burgossesi^  in  pop-,  toren^,  upon 

the  idling  in  of  one  life  Jar  etfer:  there  b  no  equi^  to  extend  it  to  the. case  irhere:^K>e.  sre  suffered  to  fall 
in,  alth^gh' a  compensation  is  offered.  (1) 

'■■  \  '^* 
.  (I)  See  the  doctrine  stated,  with  the  autboritMs,  in. iS!pm0f:«iUc  ▼.  Chaprnm, ><iwHPlip 
I  vol.  91.,  andTriitony.  Foote,  Svol.  6^6,  637. '&c  iirith.the  )(Ui^pr's  nqte%ji9Mii#Xt 
more  espedallj  the  references  to  9  Ves.  325.,  14  Ves.  41.  58.,  16  Ves.  72.  84.^c. 

'  Vol.  Ill,  C  c  sidctatlow 


^t» 
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1793,  tideration  of  the  surrender  of  a  former  lease  of  the  tame  premiaes  for 
three  lives,  and  also  in  consideration  of  4/.  paid  by  the  said  Pcndope^ 
demised  certain  premises  therein  mentioned,  unto  the  said  PemdopCf  bar 
executors,  administrators,  and  assigns,  from  the  day  of  the  date  tnereaf, 
for  the  term  of  99  years,  if  the  said  Penelope  BanghoMf  and  Merof 
Bangham  her  daughter,  and  George  KarveVf  or  either  of  them  ahoiild  so 
long  live,  at  the  rent  of  12«.  a-year;  and  the  bailiff  and  bargesMS 
covenanted,  **  that  they  and  their  successors,  when  and  aa  often  as 
**  either  of  the  said  three  lives  should  die,  and  there  should  be  o»fy  fws 
V  Uves  remaining  in  the  premises,  if  the  said  Penelope  Bangham^  her 
<'  executors,  administrators,  or  assigns,  should  within  the  space  of  six 
*'  months  next  ensuing  the  decease  of  such  life,  or  at  the  first  or  second 
«<  chamber,  which  should  be  held  afVer  the  expiration  of  the  said  six 
"**  months,  apply  for  a  new  lease  ol£  the  said  premises,  and  pay  the  sum 
"  of  4/.  to  the  bailiff,  Sfc.  with  six  months'  interest  for  die  said  4/.  afler 
*<  the  rate  of  5/.  per  cenU,  the  said  bailiff,  S^.  should  add  a  third  life  in 
**  the  said  premises,  and  grant  to  her  or  them  a  new  lease  of  tibe  said 
"^^  premises,  to  commence  from  the  time  of  such  pajrment  if  the  two 
**  other  lives,  and  such  third  life  as  should  be  nominated  by  the  said 
**  Pendope  Bangham^  her  executors,  S^.  or  either  of  them  should  lo 
**  long,  under  the  like  rents,  covenants,  and  agreements,  and  to  the 
**  several  uses  and  trusts  thereinbefore  declared,  and  so  from  time  to 
**  time  for  ever  afler,  as  often  as  the  case  should  so  happen."  In  1745, 
■this  lease  was  made  the  subject  (>f  a  settlement  on  the  marriage  of  AdeM 
Wmrd^  with  Mercy ^  the  daughter  of  Pendope  Bangham^  and  was  thereby 
conv^ed  to  uses,  which  have  long  since  determined.    There  were 

[  ^530]  several  renewals,  in  consequence  [*]  of  the  desth  of  persons  on  whose 
lives  the  said  lease,  and  the  renewed  leases  were  made.  Some  tisne 
before  1764,  Penelope  died  intestate,  and  administration  of  her  persoasl 
estate  was  granted  to  her  daughter  Mercy  Ward.  In  1768,  there  wai  a 
new  lease,  on  the  decease  of  one  of  the  lives,  and  the  lives  for  which  the 
lease  was  then  granted,  were  Adam  Ward,  Mercy  his  wife,  and  the 

Elainti£& :  and  in  1764,  Adam  Ward  and  Mercy  his  wife,  assigned  the 
eneficial  interest  in  the  lease  to  the  plamtiff,  in  consideratidn  of  the 
sum  of  SI 2/.  and  their  trustees  conveyed  to  him.  TTie  pluntiff  entered 
*  under  the  assignment,  and  has  considerably  improvea  the  premisei. 
Adam  Ward  died  in  1781,  but  no  new  life  was  added  in  his  room,  or 
new  lease  executed  by  the  corporation,  no  application  being  made  bj 
the  plaintiff  for  that  purpose ;  Mercy  Ward  died  in  1789,  or  the  begin- 
ning of  1790,  and  after  her  death  (there  being  Uien  only  his  owa  life 
remaining  in  the  lease)  the  plaintiff  applied  to  the  corporation  for  a  aeir 
lease  for  99  years,  determinable  on  the  death  of  die  survivor,  of  the 
plaintiff,  and  two  other  persons  to  be  appointed  by  him,  j^^erii^  to  pay 
to  the  defendants  4^.  \joith  interest  from  the  death  o/*  Adam  Ward,  and  also 
4/.  as  CL  fine  for  renewal,  on  the  death  of  Mercy  Ward,  and  ajiuiierstm 
of  4/.  upon  a  supposition  that  if  plaintiff'  had  renewed  said  leau  on  ike 
death  of  said  Adam  Ward,  hy  nutting  in  another  lifcf  such  other  life  might 
haveJaUen  in  between  the  deatn  o/*  Adam  Ward,  and  of  said  Mercy  Wm> 
This  the  corporation  refused,  insisting  they  were  not  bound  by  tbe 
covenant,  to  renew  upon  the  falling  in  of  tVDO  lives;  but  offinred  to  ersnt 
to  the  plaintiff  a  new  lease  for  99  years,  or  three  lives,  upon  his  payiag  > 
fine  of  100/.  for  such  new  lease,  and  a  fine  of  34/.  10s»  upon  the  deaAof 
'  one  life ;  which  terms  the  plaintiff  not  choosing  to  conqily  with,  ha  fled 
the  present  bill,  praying  that  the  defendants  might  be  decreed  to  grsat 
him  a  new  lease  of  the  premises  for  99  years,  or  three  livea^  iqpon  tbe 
terms  of  his  offer. 

The  defendants,  by  their  answer,  admitted  the  facts,  and  the  tender 
of  16/.  \6s.  as  a  fine  tor  renewal,  and  insisted  that  no  iqppUcatioD  beiag 

made 
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tHl  after  &e  falling  in  of  the  second  life,  though  the  pluntiff  must        1792. 

raown  of  several  corporation  meetings,  they  were  not  bound  to  re-  \\m' 

ut  upon  their  own  terms.  Batut 

SoUdtor  General  and  Mr.  Ainge^  for  the  plaintiff,  contended,  that,  ,      agahui 

gh  the  covenant  was  only  to  renew  upon  the  falling  [♦]  in  of  one     The  Co^h 

biat  the  spirit  of  the  covenant  extended  to  the  case  of  two  lives    Ljomwiw*. 

^  in  —  that  the  case  lay  in  compensation,  and  that  no  forfeiture  is      r  #53  ^  n 

incurred  when  compensation  can  be  made. 

d  Chancellor  said,  the  cases  upon  Irish  leases  in  the  House  of 
went  the  whole  length  of  this  case ;  that  the  plaintiff  was  not 
to  renew  upon  the  falling  in  of  one  life ;  he  had  his  election^ 

er  to  renew  or  not  and  has  made  that  election ;  the  corporation 

ore  are  not  bound,  now  to  renew.  It  has  been  determined  over  and 

1  the  Iriik  cases. 

Dismissed  the  bill.  (2) 

91tk  eoitt,  R.  L.  But  the  cause  being  heaid  only  on  Ml  and  antwer,  Hr.  Vesey 
bat  the  Court  aAerwiwds  reduced  the  ccMts  to  40t.  under  the  discretion  Tested  in 
Old  Mardwicke's  order,  ^  Atk.  ffSS.  end  Mr.  Beemes*  Ord.  Ch.  ^5a 
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jun.  477.,  and 
*  affirmed  on  re- 

(Reg.  Lib.  1791.  B.  M.  881.)  hearing,  potlea, 

4  voL  421.] 

indenture  bearing  date  ISth  diJune^  1782,  previous  to  the  mar-  A  covenant  to 
Sge  of  the  defencUmts,  Anthony  Hodges  and  Anna  Sophia,  his  wife,  apjiropHate  one- 
Anna  Sophia  Astony)  and  made  between  Henry  Aston  Esq.  de-  ^j^^f^^ 
I,  only  son  and  heir  at  law  and  devisee  named  m  the  will  of  the  es^e  to  noMem 
table  Catharine  Aston,  deceased,  of  the  first  part;  the  defendant  sum  of  money, 
Sophia  (by  her  then  name  of  ^nna  Sophia  Aston)  youngest  daughter  is  not  a  mere 
I  said  Henry  Aston,  of  the  second  part ;  the  defendant  Anthony  personal  co- 
w  Esq.  of  tiie  third  jmrt;  and  the  plainUffs  of  the  fourth  part;  ^^^'bu? 
g  the  intended  marriage,  and  that  Henry  Aston  had  agreed  to  crg^et  a  Hen 
Ke  the  power  vested  in  him  by  the  will  of  said  Catharine  Aston,  and  ^pon  the  Umd, 
urge  certain  manors  with  the  sum  of  4000/.  as  the  portion  of  the  and  the  coven- 
[fwtf  Sophia  Aston,  it  was  agreed  the  said  sum  should  be  paid  into  "Jtces  are  en- 
nds  of  the  plaintiffs,  and  that  the  said  Anthony  Hodges  should  pay  f^^  ^^[* 
tie  hands  or  plaintiffii  the  sum  of  10,000/.  makmg  together  14>,00u.  ^^^^ed.  (i) 
ind  for  the  jointure  of  the  said  Anna  Sophia,  and  for  portions  for 
er  children  of  the  marriage :  the  said  Henry  Aston,  charged  his 
8  with  the  said  sum  of  4000/.  and'said  Anthony  Hodges  covenanted, 
A  case  the  marriage  took  effect  "  he  toould,  after  three  years  from 
lemnization  of  the  marriage,  set  apart  and  appropriate  as  a  frmd 
U  raising  said  10,000/.  one  third  part  of  the  clear  yearly  rents 
rfrom  his  several  estates  in  Berks  and  Oxford,  [•]  and  the  several     [  *532  ] 
r  qf  iSr.  Christopher's  iiftfi/  Montserrat,  and  would  yearly  pay  the 
to  the  plainti£&,  or  the  swrvivor  of  them,  his  heirs  or  executors, 
he  said  10,000/.  should  be  paid,  and  in  case  of  his  death,  leaving 
'd  Anna  Sophia,  or  any  daughter  or  younger  children  of  the  mar^ 
tken  the  hesr,  Sec.  of  said  Anthony  Hodges  should,  toithtn  tix>o  years 
Ms  deaths  pay  to  plaintiffs,  or  the  survivor,  the  said  10>000/«  or  so 

tins  case  was  affirmed  on  a  re-bearing  by  Lord  Loughborcnigh  C.  posiea,  4  toI. 
Upoa  tte  point,  see  also  Pifwer  ▼.  BaiUy,  1  Ball.  &  Beatt.  49.  62, 

C  C  2  much 
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1792.         much  as  should  remain  unpaid^  toUh  interest  at  5l.  per  cent,  Jr&m  the  death 
Niii*y»»'^      of  the  said  Anthony  Hodges,  upon  the  trusts  of  the  settlement.     And  it  was 
Legard        agreed,  that  the  plaintiffs  should  stand  possessed  of  the  said  4000^.  and 
agdhisr        lO^QOOl.  in  trust,  to  pay  the  dividends  thereof  to  the  said^n^Aoiiy  Hodges 
HoixsKs.        £^^  |j£g^  jyjj^  ^^^  jjjg  (fecease  (among  other  things)  to  pay  the  said  AnfOi 
Sophia,  during  her  hTe,-  5001.  a-year,  as  her  jointure,  in  bar  of  dower, 
and  isubject  thereto,  in  trust  for  daughters  or  younger  sons  of  said  mar- 
riage, and  in  default  of  issue,  in  trust  for  Anthony  HodgeSf  his  execu- 
tors, Sfc. 

The  nmrriage  was  solemnized  about  16th  of  June^  1782,  but,  at  the 
time  of  the  biil  filed,  there  had  been  no  issue. 

By  indenture  of  7th  April,  1784<,  made  between  the  defendant  Anthony 
Hoages  of  the  first  part ;  and  the  defendants  Johnson  and  Turner  of  the 
other  part ;  reciting  the  deed  of  settlement,  and  that  defendant  Hodges^ 
being  considerably  indebted,  was  desirous  to  go  abroad,  and  had  re- 
quested the  trustees  to  take  the  management  of  his  estates ;  said  Anthony 
Hodges  demised  to  Johnson  and  Turner,  all  his  estates  in  Great  Britain 
and  the  West  Indies,  to  hold  the  same  for  twenty-one  years,  in  case  the 
said  Anthony  Hodges  should  so  long  live,  (suDJect  to  the  mortgages 
thereon,)  in  trust,  to  receive  the  rents,  Sfc.  of  said  estates,  and  to  pay 
and  apply  the  same  for  the  year  1783  unto  the  said  Anthony  Hodges, 
or  as  he  should  appoint,  afterwards  in  pajring  their  own  costs,  and  in  the 
next  place,  to  pay  said  Anthony  Hodges  lOOOl.  a-year,  and  the  residue  io 
the  payment  of  the  debts  of  the  said  Anthony  Hoages* 
'Johnson  and  Turner' entered  into  possession,  under  this  deed. 
Afterwards,  differences  arising  between  Mr.  and  Mrs.  Hodges,  they 
'  [  *5SS  ]      agreed  to  live  separate;  and,  thereupon,  by  articles  of  separation [^] 
. '  diated  8th  of  August,  1785,  and  made  between  Anthony  Hodges  of  the 
"first  part;  Anna  Sophia  Hodges  of  the  second  part ;  the  plaintifi  of  the 
third  part;  Johnson  and  T^imer  of  the  fourth  part;  and  the  plaintiff 
Henry  Hervey  Aston,  brother  of  the  said  Anna  Sophia  Hodges,  of  the 
fifth  part ;  reciting  the  settlement  of  16th  o^  June,  1782,  and  £e  said  ia- 
denture  of  7th  of  April,  1784.    It  was  witnessed  and  agreed  between  the 
said  Anthony  Hodges  and  Anna  Sophia  his  wife,  that  they  should  live 
separate,  and  that  said  Anthony  Hoages  should,  yearly,  for  the  space  of 
three  years  next  ensuing,  in  case  they  should  both  so  long  live,  pay  to 
the  plaintiff  Henry  Hervey  Aston,  his  executors,  Sfc.  the  yearly  sum  of 
500/.  and  after  the  said  three  years,  the  yearly  sum  of  600/.  in  trust,  for 
the  sole  use  of  the  said  Anna  Sophia  Hodges,  for  her  maintenance ;  an' 
for  securing  the  same,  the  said  Anthony  Hodges  assigned  to  the  said 
Henry  Hervey  Aston,  his  executors,  Sfc.  all  the  dividend  and  interest  of 
the  said  sum  of  4000/.  and  such  part  of  the  said  1000/*  per  <snnum,  s): 
lowed  to  the  said  Anthony  Hodges  by  the  said  indenture  of  7th  of  April, 
1784,  as  would  be  sufficient  with  the  dividends  of  the  said  4O00L  to 
answer  the  respective  sums  of  5001.  and  6001.  as  they  should  become 
due. 

Hodges  and  his  wife  have  ever  since  lived  separate. 
Plaintiff,  Henry  Hervey  Aston,  only  son  and  heir  of  Henry  Aston,  the 
settlorr  paid  the  sum  of  4000/.  to  the  trustees,  who  laid  the  same  out  b 
the  purchase  of  5451/.  8^.  lOd.  Sper  cent,  consol.  annuities,  and  the  plaio- 
ti&,  by  deed  poll  on  the  back  of  the  settlement,  declared  the  trusts 
thereof. 

'   No  part  of  the  10,000/.  covenanted  in  the  said  settlement,  to  be  paid 

by  Hodges  to  the  plainti&  Sir  John  Legard  and  Henry  Hervey  Astw, 

the  trustees  in  that  settlement  being  paid,  they  filed  the  present  bill 

^  against  Hodges  and  his  wife,  and  Johnson  and  Turner  the  trustees  in  the 

indenture  of^th  of  AprU,  1784,  charging  that  the  produce  of  the  estates 
ought  to  be  accounted  for  to  them,  and  one  third  part  thereof  applied 
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for  the  purpose  of  raisiDg  the  said  10,000/.  and  praying  an  account  of        1792. 
rents  and  profits  received  from  the  estates,  and  of  receipts  arid  payments      v.i«-^/«^./ 
[Bade  by  defendants  Hodges^  Johnson,  and  Turner,  and  that  a  full  third        Lkgard 
fiart  since  the  15th  of  t^ne,  1785,  may  be  paid  to  the  plaintiffs  on  the         against 
[•3  trusts  of  the  settlement,  and  a  thirdf  part  of  the  future  rents,  profits,        r  ♦  kqa  i 
frc  may  be  paid  to  theodTor  the  same  purposes,-  until  the  10,000/. ^hall  be        *-  -* 

paid  accordmg  to  the  covenant  of  the'^defendant  Hodges,  and  that  the 
laid  covenant  may  be  specifically  performed,  and  that  a' receiver  may  be 
ippointed  of  the  real  estates  in- England f  and  a- consignee  of  the  produce 
of  the  plantations  in  the  fVest  Indies.- 

To  this  bill  the  defendants  put  in  answers,  by  which  they  admitted  the 
facts  stated  in  the  bill,  and  notice  of  the- settlement ;  but  the  defendant 
Johnson  said,  that  the  plaindiTs  had  notice  of  the  trust-deed,  and  farther^ 
said,  that  the  1000/*:  a-year  bad  been  paid  to  the  defendant  Anthony 
Hodges ;  and  he  and  Turner  stated,- that  Johnson  had  p^d  several  mort- 
gages and  other  debts,  and  was  entitled  to  stand  lA  the  place  of  the 
'■ortgageeSy.  and  is  a  creditor  of  the  defendant  Anthony  Hodges  in  2750/.; 
Johnson  further  insisted,  that  he  was  not  bound  to  appropriate  the  third. 
part  of  the  produce  of  the  estates  to  the  pajnnent  of  the  l5,000/.  till  the 
plaiutifis  made  application  to  him,  which  they  had  not  done,  and  that 
bhey  having  induced  him  to  pay  the  debtS)  he  is  not  liable  to  account 
finr  the  same, .  and  •  denied  having  in  his  custody  any  money  arising 
from  the  plantations,  and  says  he  is  in  advance  on  account  of  the  fund. 
.  The*  defendant  Annti  Sophia  Hodges,  disclaimed  any  interest  in  the 
10,060/.. further  than  she  was  entitled'under  the  settlement  and  articles, 
o£  separatioOi. 

It  TBaaargued  the  SGth  of  April  and  8th  of  May. 

Ma  Mansfield,  Mr.  Hardinge,  and  Mr.  Alexander  for  the  defendants, 
EH^ed  that  the  trustees  in  the  indenture  of  7th  of  AprU,  1784*,  are  not 
liable  to  account  for  any  thing,  no  demand  having  been  made  by  the. 
plainti&,  as  trustees  in  the  settlement,  till  the  filing  of  the  bill ;  that  the 
plaintifis  are  not  entitled  to  a  specific  performance.  The  covenant  is 
merely  a  personal  covenant  by  Hodges,  to  appropriate  the  third  part  cf . 
the  produce  to  the  payment  of  the  10,000/.  An  action  would  lie  for 
tlie  breach  of  it,  and  in  such  action  damages  to  the  amount  of  the. 
third  part  might  be  recovered :  but  the  estate  itself  is  not  bound  .by  the 
covenant ;  there  is  no  lien  upon  the  estate  itself.  There  is  no  [*}  casq  [  *535  ] 
precisely  like  this  f  but  that  of  Collins  v.  Plummer,  1  Wms.  104-.  applies 
to  the  principle  of  this,  there  the  tenant  in  tail  covenanted  not  to  suffer  a 
recovery,  he  did  sufier  one,  and  the  covenant  was  held  to  bind  the  per- 
■oaal  assets,  but  not  to  affect  the  land.  The  parties  in  this  settlement 
knew  the  covenantor  might  break  his  covenant.  It  is  a  covenant  to  set 
aside  so  much  of  the  produce,  but  it  is  Hodges  who  is  to  appropriate, 
and.  before  he  can  do  so,  the  produce  must  come  into  his  possession,  it 
cannot  be  stopped  before  it  comes  to  his  hands  —  he  must  receive  the 
rents,  he  must  divide  the  funds.  In  cases  where  persons  covenanting 
to  pay,  have  been  decreed  to  stand  seised  to  the  use  of  the  covenantee, 
the  management  has  not  been  reserved,  as  in  this  case  to  the  covenantors. 
most,  the  trustees  under  the  deed,  cannot  be  liable  till  they  had  notice 
from  the  plaintiff,  who  stood  by  and  saw  Mr.  Johnson  paying  the  debts, 
without  calling  upon  him  to  appropriate  the  third  part  of  the  property  to 
the  uses  of  the  settlement. 

Mr.  Solicitor  General  and  Mr.  Stanley  for  the  plaintifi&. 

If  the  covenant  does^  not  give  a  lien  upon  the  land  itself,  it  is  only  a 
personal  covenant,  and  the  trustees  in  the  settlement  can  only  bring  an 
action  at  law,  and  can-  here  only  have  a  bill  of  discovery  in  aid  of  that 
action :  in  this  case  they  must>  bring  an  annual  bill  for  an  account,  in 
CM-der  to  bring  an  annual  action  for  the  sum  discovered ;  but  we  insist 
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1792.        they  are  entitled  to  a  specific  execution  of  this  trust.    The  priDciffc  s( 
vjiJ^i— /      the  case  of  CoUim ▼.  Plummer  would  put  an  end  to  idl  cases  ti  lien ; 
Lkoaro       but  the  Court  has  said  over  and  over,  that  covenants  like  these  GOBSt»* 
ogahut        tute  specific  liens,  and  that  parties  are  not  bound  to  brvoc  actioBS  so 
HofiOBi.       iii^  covenant.    Notwithstanding  what  Is  said  in  Lord  JVinrrv^fUm  r. 
Langham,  Pre.  Ch.  89^  the  Court,  in  Flight  r.  Cooky  2  Ves.  6ia,  cor- 
rected the  doctrine  before  laid  down :  where  there  is  a  coveiunt  not  to 
pay  money,  but  to  set  aside  a  part  of  the  produce,  the  party  nay  daiai 
a  specific  performance.    It  is  within  the  case  of  a  oovenaot  to  pay  the 
profits ;  the  trustees  have  a  right  to  come  into  eqmly,  for  an  accooat, 
to  have  the  profits  applied  according  to  the  covenant,  Bottilr*  Brmnder^ 
1  Wms«  458.    Assignments  of  ch(ne$  in  action  are  supported  upon  the 
ground  that  they  amount  to  covenants  to  assign  2  here  it  is  a  oovensBt, 
that  the  asngnor  will  not  receive  the  riiooey,  or  wiM  hold  it  as  a 
[  *5S6  3      [*}  trustee.    The  doctrine  of  lien  has  been  of  late  years  much  ca^ 
tended :  in  Somden  v.  Soimden  (ante^  voL  i.  p.  582.),  where  Samden^  by 
marriage  settlement,  covenanted  to  pay  a  sum  of  money  to  trusSees,  to 
be  laid  out  in  land,  to  be  settled  to  uses,  he  did  not  par  the  money, 
but  vurchased  a  freehold  estate,  the  daughter,  who  would  hatve  been 
entitled  to  the  estate  purchased  by  the  trustees,  if  any  had  been  so  par* 
diased,  was  decreed  to  have  a  real  lien  on  the  estate  j^urdiased  by  the 
fiither.    B099U  V.  Brander  was  decided  on  another  pomt,  but  the  wifii 
was  held  to  have  a  specific  lien  upon  the  note.    The  only  diference  be* 
tween  that  case  and  this  is,  that  oere  k  is  a  third  part  of  the  prodnesr 
there  it  was  a  specie  sum«    So,  whilst  seamen's  wages  were  assignriiiey 
l(A.y  a  seaman,  indebted  to  A,  assigned  his  wages,  a  bill  by  the  as* 
signee  would  be  allowed.    In  tins  case  it  is  in  the  form  of  a  covensat, 
not  of  an  ass^pment :  but  wherever  the  thing  bound  is  certain,  then 
may  be  a  specific  performance.    Here  the  parties  did  not  tely  en  the 
general  covenant  of  Hodgis,  but  took  a  special  covenant  to  approprisSe 
one-third  part ;  it  is  impossible,  therefore,  for  him  to  put  himsecf  in  such 
a  situation  as  diall  disable  him  from  performing  the  contract*    In  Dwm* 
Jord  V.  Lant  (anU,  vol.  i.  p.  106.)  the  principle  of  the  detennination  wai^ 
'     that,  although  the  wife  might  not  be  bound,  yet  the  husband  harjag 
entered  into  a  covenant,  it  was  against  conscience  for  him,  br  making 
die  mortgage,  to  put  himself  into  a  situation  in  which  he  coold  not  per- 
form  his  covenant ;  therefore  he  could  not  give  a  title  to  the  mortgagees. 
Here  Hodges  has  covenanted  to  set  aside  one-third  of  the  produce  for 
a  particular  purpose,  he  therefore  covenanted  to  keep  himself  in  a  situ- 
ation to  do  so.    A  covenant  to  set  aside  a  certain  part  for  a  particukr 
purpose,  does  not  give  a  remedy  against  the  general  property,  but  is  a 
lien  on  the  specific  property. 
Mr.  MamJUldf  in  reply. 

The  doctrine  maintained  is,  that  any  thii^  amounting  to  an  agree- 
ment to  asngn,  will  be  equivalent  to  an  actualassignment.  The  question 
is,  whether  Hodges  has  made  himself  a  trustee  as  to  these  rents  sad 
profits ;  if  so,  at  the  end  of  the  three  years  the  plaintifis  might  file  their 
bill  and  pray  a  receiver,  or  that  Hodges  might  be  dedarai  to  be  a 
trustee  for  them.  It  is  impossible  to  construe  this  covenant  in  that 
[  *dd7  J  manner ;  the  fair  construction  is,  [*]  that,  after  the  end  of  three  yeais, 
Hodges  should  pay  the  10,000^.  at  a  rate  equal  to  the  third  part  ef  the 
proouce  of  the  estate :  on  account  of  the  fluctuating  nature  of  the  pro- 
perty, no  specific  annual  sum  could  be  ascertained,  therefore  this  sum 
was  taken  that  it  should  be  the  third  part  of  the  produce.  Without 
violence  to  these  words,  the  estate  could  not  be  taken  out  of  the  hands 
of  Hodges  ;  if  it  was,  it  became  impossible  for  him  to  perform  his  con- 
tract. The  only  decree  that  can  be  made  is  a  discovery  of  the  quaniMnh 
in  order  that  the  plaintifi  may  sue  at  law.    With  respect  to  the  cases 
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eited  on  the  other  side,  S&wden  ▼•  Sowden  b  only,  that  the  father,  by 
laying  out  money  in  pttrchasing  a  freehold  estate,  intended  to  perform 
his  covenant,  as  much  as  if  he  had  expressly  laid  it  out  in  performance* 
BoroU  ▼•  Brander  does  not  apply  to  the  present  case.  Flight  ▼•  Cooke 
18  not  intelligible ;  it  only  shews  that  the  Court  will  secure  a  contingent 
interest.  So  in  the  case  of  seamen's  wages,  that  is  applicable  to  a  con- 
veyance of  any  thing  assignable.  In  all  the  cases  there  is  an  agreement 
to  assign,  which  is  equivaJent  to  an  assignment ;  but  here  i§  nothing  in 
this  case  equivalent  to  an  agreement  to  assign.  Durnford  v.  LanenoB 
no  application  to  the  present  case.  The  only  question  was,  whether 
the  wife  was  bound  by  the  covenant ;  your  Lordship  held,  whether  she 
was  bound  or  not,  the  husband  was  bound. 

The  only  remedy  here  is  a  personal  remedy  against  Hodges.  At  all 
events,  the  account  cannot  go  against  the  trustees  further  back  than  the 
time  when  the  plaintifis  called  upon  tliem  to  appropriate. 

On  the  13th  of  May,  Lord  Chancellor  pronounced  judgment  to  the 
following  effect :  -— 

This  bill  was  filed  by  the  trustees  in  the  marriage  settlement,  praying 
an  account,  and  that  they  may  be  declared  entitled,  as  trustees^  to 
«  third  part  of  the  produce  of*  the  estate  of  the  defendant  AiUhony 
Hodges. 

In  order  to  raise  the  sum  of  10,000{«,  to  be  added  to  400Q{.9  the  wife's 
portion^  the  defendant  Hodges  covenanted  that  he  would  appropriate 
ene-third  of  the  produce  of  estates  in  this  kingdom  and  in  the  West 
Indies.  He  afterwards  conveyed  his  estates  to  other  trustees,  to  raise 
lOOM.  »-year  for  himself,  and,  with  the  [*]  residue  of  rents  and  profits, 
to  pay  debts :  that  settlement  takes  notice  of  the  former  deed^  so  that  all 
pmrties  had  notice  of  it,  and  the  only  question  is,  as  to  the  operation  of 
the  first  deed. 

It  is  argued  on  one  side,  that  it  is  a  mere  personal  covenant  on  the 
part  of  Hodges,  upon  which  the  plaintiffis  might  bring  an  action  against 
him,  but  that  it  did  not  create  any  trust  of  the  estate  ;  and  for  this  tliey 
cited  a  case  from  Peere  Williams  (2),  where  the  party  covenanted  not 
to  suffer  a  recovery,  the  consequence  of  which  would  be,  that  the  estate, 
of  which  he  was  tenant  in  tail,  would  descend  to  his  issue:  it  was 
argued,  that  it  was  a  mere  personal  covenant ;  and  it  was  held,  in  that 
CBBe,  to  be  so.  That  case  gave  countenance  to  the  argument,  that,  in 
this  case,  it  was  a  mere  personal  covenant.  It  was  impossible,  in  that 
case,  to  make  the  doctrine  apply,  that  where  parties  come  to  an  agree- 
ment relative  to  any  subject,  the  subject  itself  is  bound  by  the  agree- 
ment (2) ;  but  I  take  the  doctrine  to  be  true,  that  where  parties  come 
to  an  agreement  as  to  the  produce  of  land,  that  the  land  itself  will  be 
a^cted  by  the  agreement.  In  that  case,  the  effect  of  the  agreement 
was  to  restore  the  estate  tail ;  and  the  consequence  would  be,  to  leave 
the  party  the  whole  power  which  he  had  before.  There,  in  form,  it 
was  a  personal  covenant,  and  it  was  held  it  could  not  be  corrected  by 
the  intent ;  there  were  not  termini  habiles  for  that  purpose. 

^But,  except  that  case,  there  are  none  to  derogate  from  the  gene- 
rality of  the  doctrine,  that  where  a  man  makes  an  agreement  relative  to 
any  subject,  it  will  bind  the  subject  itself. 

In  this  case  it  is  merely  a  trust  estate  as  to  one-third.. 

(8)  CoUmt  ▼.  Flummery  I  P.  W.  104.  Il  seems  that  cue  turned  on  the  distup^tion 
diat  tm  achud  conveyance  had  been  executed  s  the  covenants  o(  which  were  mereltf  personal  f 
and  in  that  case  the  veri/  distinction  was  taken  between  a  deed  executed  and  complete  in 
itself,  and  an  agreement,  which  being  merely  executory,  would  be  construed  according  to 
the  intention  of  the  (parties  at  the  time,  and  may  be  moulded  accordingly.  Vide  Forr.  SO* 
and  the  cases  in  Mx,  Cox'»  note  to  H^est  v.  Erissey,  2  F.  W.  556, 
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1792.  In  Broughton  v.Lan^  (2  Salk..679.)  it  was  held,  that  thoueh  the 

^■Mv  tm^  estate  was  to  remain  in  the  covenantor,  there  was  a  trust  for  the  benefit 

'ExiAto  of  the  covenantee. 

tgainu  The  plaintifi,  therefore,  must  be  declared  trustees  as  to  one-third  of 


[  ♦539  3  [•]  PiooTT  against.  Bu£Xx>CK.. 

[Vide  8.  C.  . 

iv«.jun.479.]  (Reg. Lib^  1791.  B.fol.  524.  b.) 

^i^^Jt^  JOHN  PIGOTT  Esq.  bein^  seised  of  real  estate  at  IMUmUII^  is 

Teitiaoit  do.  '    ^^  county  of  BuclUf  by  will,  devised,  the  same  to  Ckrist^beUm  his 

viMd  hi»estate  ^^^>  ^^'^  ^^^^*  ''  ^^^  ^^  fi&?rfy  to  cut  timber  and  ufuigndoodf  for  r^fti'h 

to  hit  wife  for  "  orjbr  her  oton  usci  injkel  or  otherwiiei  but  not  to  sell  the,  same;    r^ 

life*  "  with  ipainder  to  the  plaintiff  for  life ;  remainder  to  his  ohildrei^  ip>  tail.    Tbe 

^5^^  jut  testator  died  in  175h;  ChrisiobeUa  the  widow,  entered  upoa  the  estate^ 

Sw  forh*'  *°?  ^^^  ^®  P'®^^  ^^  ^®  *®*"®-    ^^®  afterwards,  in  1754,  married 

awnmae,lmi^  AMr/can/,  the  late  Lord  Visoount  Sav  and  Sek,  who  died  in  1781. 

noi  to  tOl"  Between  the  death  of  the  testator  and  ner  second  marriage,  duong  the 

alio  eat  under-  second  coverture,  and  after  the  death  of  Lord  Say  and  Sde,  she,  (with 

J«w^"^»yld  her  husband  Lord   Say  and  Sde^  during  the  coverture,),  cut  large 

h  *f!rti!^'  quantities  of  underwood,  more  than  was  necessary  for  repairs,,  or  ha 

not  accountable  ^^°  ^^'  ^^  '^^^  ^^  same  to  a  considerable  amount ;.  she  died  in  I789# 

foe  the  money  having  made  the  defendants  her  executors.    The  plaintiff  filed  the 

produced  to  the  present  bill,  for  an  account  of  underwood  cut,  between  the  death  of  the 

n£xt  taker  for  lestator,  and  the  second  marriage;  and,  from  the  death  of  Lord  Say 

Me  Xru^*  '^^  ^^^  ^^  ^^^  ^^  ^^  widow ;  admitting  that  his  remedy  for  that  cut 

[he'£^ne  no  ^urin^  the  second  coverture,  was  against  the  assets  of  Lord  Say  and 

property  in  the  '^^y  m-the  hands  of  his  executors.. 

underwood  till  >    Mr.  Lloyd  and  Mr.  Alexander,  for  the  plaintiff,  said,  it  was  understoodf 

bis  estate  comes  that  it  would  be  argued  on  the  other  side,  that  this  restriction  was  void; 

intoponeasion.]  i^y^  ^]^^  ^{^  n^^  g^^  j^^^  l}^^  argument  could  be  supported ;  as  the 

giver  or  any  benefit  might  prescribe  conditions  or  restrictions  to  his. gift. 
That  it  is  true  where  the  restriction  is  inconsistent  with  the  gift,  as  a  gift 
in  tail,  with  condition  not  to  suffer  the  recovery,  it  is  void ;  but  here,  the 
,  restriction  is  consistent  with  the  gift,  and  is  good.  Then  the  first 
question  will  be,  who  is  entitled  to  the  value  of  the  timber  and  under- 
wood which  has  beeh  cut ;  whether  the  plaintiff,  as  the  next  tenant  for  life, 
or  the  next  owner  of  the  inheritance.  If  the  latter,  that  is  the  plaintiff's 
son,  and  it  must  stand  over  to  make  him  a  plaintiffl  The  plaintiff,  ss 
being  the  next  taker. for  life,  would  be  entitled  to  the  underwood  if  now 
standing,  and  would  be  entitled  to  cut  it,  and  put  the  money  into  his 
([  *540  3  C^  j  pocket ;  therefore,  as  the  injury  is  done  to  him,  he  is  entitled  to  the 
account.  There  was  no  intention,  on  the  part  of  the  testator,  to  make 
this  underwood  part  of  the  inheritance.  No  restriction  was  laid  upon 
the  first  taker  for  life ;  therefore  he  could  do  every  thing,  which  a  tenant 
for  life  impeachable  for  waste,  could  do;  and,  of  cousse,  could  cut. and 
sell  the  underwood.  It  is  true,  that  in  Whitfield  v.  Bewit,  2  Wms.  240. 
(?  Wms.  267.)  it  was  held,  that  timber  fallen  by  wrong,  or  accideot,  be- 
longs to  the  first  owner  of  the  inheritance ;  and  that  it  has  been  held  ui 
Gaiih  v.  Cotton,  3  Atk.  751.  that  tlic  tenant  for  life,  and  tenant  in  tail 
in  remainder,  cannot  cut  timber  by  collusion,  before  the  tenant  in  taiT 
comes  into  possession ;  and,  that  in  such  cases,  the  Court  will  take  the 
money,  and  lay  it  out,  till  it  sees  who  will  ultimately  be  entitled  to  tlic 

inheritance ; 
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inheritance ;  and  that  in  the  case  of  fViUiams  v.  The  Duke  of  BoUon,        1792* 
(Mr.  Cox*8  Note  on  d  Wms.  268.)  the  Court  did  the  same  thing,  where      v  ■■^■— / 
the  tenant  for  life,  having  the  next  inheritance  in  himself,  cut  timber;  it        Pioon 
will  not  do  so,  where  the  next  tenant  for  life  would  himself  have  a  right        againM 
to  cut  the  timber,  and  put  the  money  in  his  pocket,  as  the  plaintiff  might       Bullock. 
do  in  this  case.    Here  the  underwood  is  wrongfully  cut  down,  and  Lady 
Sai^  and  Sele  was  answerable,  to  somebody,  for  the  money.    In  Garth  v. 
Cotton,  the  trustees  would  have  had  the  right  of  action.     Here  the  right 
to  the  money  is  in  the  plaintiff;  suppose  a  bill  had  been  brought  by  the 
heir,  the  money  must  have  been  brought  into  Court,  and  if  he  survived 
Lady  Sai^  and  Sele,  the  monc^  must  have  been  paid  to  him.    There  is 
QO  case  in  the  books  exactJy  uke  this ;  the  nearest  is  in  2d,  Croke,  688. 
Here,  the  injury  being  done  to  the  plaintiff,  he  must  have  the  remedy. 

Mr.  Solicitor  Genrnd,  Mr.  Mitfrrdy  and  Mr.  HoUist^  for  the  de- 
fendants. 

.  The  bill  seeks  for  an  account  of  underwood  cut  down  at  two  different 
periods.  With  respect  to  the  former  period,  it  is  a  sufficient  answer, 
that  it  is  for  an  account  of  underwood  cuf  thirty-eight  years  ago ;  and 
though  the  statute  of  limitations  \s  not  pleaded,  a' court  of  equity  will 
not  give  an  account  upon  a  stale  demand.  If  she  had  posisessed  an 
estate  by  wrong,  the  remedy  by  ejectment  would  have  been  nearly 
doubly  barred.  With  respect  to  the  latter  period,  the  question  is,^ 
whether  Lady  Say  and  Sele  was  so  restrained  firom  cutting  the  under- 
wood, that  [*]  if  she  did  cut  it  down,  the  property  in  it  would  be  in  any  [^*541  ] 
other  person;  and  if  so,  whether  there  is  any  pretence  for  asserting, 
that  the  property  was  in  the  present  plaintiff,  as  the  next  person  entitled 
to  an  estate  for  hfe. 

The  persons  interested  in  contending  against  Lady  Say  and  Sele*s 
rights  ought  to  be  before  the  Court.  But  without  contending  on  the 
want  of  parties :  —  This  is  not  a  reservation ;  if  it  was  a  reservation  of 
the  timber  and  underwood,  the  property  of  the  timber  and  underwood 
would  be  in  the  person  for  whom  reserved,  or  the  owner  of  the  inherit- 
ance. It  is  not  a  condition ;  if  it  was  a  condition,  it  would  be  void,  as 
being  repugnant  to  the  gifl ;  and  a  gift  cannot  be  qualified  by  a  condition 
repugnant  to  it.  Co.  Litt.  There  might  as  well  be  a  condition  not  to 
cut  grass  for  sale,  as  such  a  condition  as  the  present ;  it  would  be  to 
restrain  a  fruit  of  the  tenancy  for  life.  Neither  can  it  be  a  condition ; 
because  nobody  can  take  advantage  of  a  condition  but  the  heir,  and  here 
the  heir,  on  taking,  would  avoid  M  the  limitations.  Neither  is  it  a  con- 
dition, for  the  want  of  a  gift  over ;  a  condition,  of  which  no  one  is  to 
take  the  benefit,  is  of  itself  void.  Here  it  could  not  be  the  property  of 
the  plaintiff;  a  tenant  for  life,  impeachable  for  waste,  has  no  property  in 
the  timber  [unsevered].  Even  a  tenant  for  life  unimpeachable,  has  no 
property  in  the  timber.  Lewis  Bowles  %  case,  shews  that  the  clause 
*^  without  impeachment  of  waste,"  gives  him  no  property ;  it  only  gives 
bim  the  privilege  of  cutting  it ;  but  if  he  does  not  cut  it,  it  goes  over 
with  the  estate.  If  the  present  plaintiff  had  a  title,  when  did  it  accrue  ? 
At  the  time  of  cutting,  he  had  none ;  she  was  at  liberty  to  cut.  No 
claim  could  arise  till  the  sale.  Where  timber  is  cut  by  wrong,  trover 
wUl  lie  for  it ;  the  first  tenant  of  the  inheritance  may  bring  trover,  though 
be  cannot  bring  waste,  where  there  is  an  interveiung  estate.  But  here 
was  a  gifl  to  the  wife  for  life,  and  therefore  it  was  a  gifl  to  her  of  the 
profits  of  the  estate  for  life,  and  the  underwood  is  one  of  the  profits ; 
which,  if  not  given  to  somebody  else,  is  given  to  the  tenant  for  life.  I 
adroit  the  case  of  the  gifl  of  a  house,  with  the  exception  of  a  room  Q) ; 
but  this  is  more  like  the  gift  of  a  house,  with  the  exception  of  the  rigiit 

(I)  Stonum  V.  Walter f  antea,  I  voL  418. 

of 
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1792L        of  sleeping  in  the  second  floor  of  it.    It  is  a  frukless  denoUtioo  of  the 

*^in  ,^  __'      testator's  intention,  and  no  claim  of  forfeiture  or  gift  over.    This  is  not 

FiGon        like  the  case  of  Williams  v«  The  Duke  of  Bokon  (S),  or  any  of  those 

agpintt        where  the  Court  [*]  will  take  the  money.    It  is  a  mere  ineiectual 

i^#^^o^      restraint :  and  the  underwood  heing  cut  before  the  plaintiff's  title  com* 

L    ^^"  J      mencedy  he  can  have  no  right  to  recoirer.    In  ail  cases  where  there  is 

no  gifl  over,  the  restraint  is  fruitless ;  as  in  the  case  of  a  legacy  with  a 

condition  that  the  party  shall  not  marry,  or  shall  not  marry  a  particular 

person ;  without  a  gift  over,  the  restraint  is  void.    So  of  a  lease  declaring 

diat  the  lessee  shall  not  assign,  it  will  have  no  effect,  without  a  provisioB 

of  forfeiture,  though  it  is  a  case  of  contract. 

.  Mr.  Uoyd^  in  reply.  With  respect  to  the  first  period,  if  we  are  ri|^ 
the  cutting  the  unaerwood  was  a  fraud  m  Lady  iSoy  and  Seie^  and  coa« 
sequently,  the  statute  of  limitations  is  out  of  the  case;  and  aldiOugh  the 
action  at  law  for  the  tort  is  gone  by  her  death,  a  court  of  equity  will 
give  a  remedy  a^nst  her  personal  assets.  3  Atkjms,  757.  GaHS4  v. 
Cotton*  (3)  Then  it  is  argued,  that  the  present  plaintiff  is  not  the  peraoQ 
entitled  to  the  remedy,  or  that  he  has  forfeited  it  by  not  coming  sooner. 
With  respect  to  the  latter  objection,  it  is  not  necessary  that  a  person 
entided  to  the  benefit  of  a  forfeiture,  should  daim  it  immediately ;  it  is 
sufficient  for  him  to  do  so,  when  he  comes  into  possession.  He  did  not 
come  into  possession  till  the  death  of  Lady  Sou  and  Sde  in  1789;  and 
in  the  year  1790  he  filed  the  present  bill.  With  respect  to  die  re- 
striction, I  admit  that  a  restriction  repugnant  to  the  gift,  is  void ;  but  in 
this  case,  there  is  nothing  repugnant.  There  is  no  case  to  prove,  ihst 
a  testator  may  not  give  an  estate,  or  any  other  thing,  with  a  restrictien 
of  the  use  of  it.  In  the  case  of  the  Chapter  Coffee-'house^  {Slmnanw. 
WaUer^  ante,  vol.  i.  p.  418.)  where  the  house  was  let  with  the  reservatioD 
of  a  room ;  nobody  doubted  that  the  reservation  was  a  ^ood  one.  Here, 
the  reservation  is,  that  she  shall  not  cat  for  sale;  had  it  been,  that  she 
should  not  cut  at  all,  there  is  no  doubt  that  would  have  been  good. 
Tliere  is  not  a  doubt  that  the  testator  might  restrain  cutting  for  botes, 
although  they  are  incident  to  the  life  estate,  if  not  excepted :  they  may 
be  severed  from  it.  So  a  reservation  not  to  cut  underwood  in  apv- 
ticular  close,  or  not  to  plow  up  a  particular  field,  woidd  be  valid.  Tnere 
IS  nothing  clearer  than  that  Uie  mtention  of  the  testator  was,  that  his 
widow  should  not  cut  either  timber  or  underwood  for  sale.  If  she  had 
threatened  to  cut  underwood,  the  Court  would  have  granted  an  is- 
[  *543  ]  junction  to  restrain  her.  Suppose  a  man  in  his  [*]  will,  fint,  to  give 
an  estate  without  impeachment  of  waste,  and  then  to  say,  I  mean  thst 
he  should  not  commit  voluntary  waste,  the  restriction  would  be  good, 
and  the  party  would  be  restricted  to  permissive  waste.  Nothing  is  said 
as  to  the  consequence  of  cutting ;  the  money  produced  by  the  under- 
wood must  be  part  of  the  estate. 
Mr.  Justice  BuUer^ 

The  first  point  is,  whether  there  is  any  ground  of  distinction  with 
respect  to  the  different  periods  for  which  the  account  is  scftigbt.  It  is 
insisted,  on  the  part  of  the  defendants,  that  it  is  against  conscience  to 
call  for  the  value  of  what  was  cut  during  the  first  period :  but  if  she  cut 
the  underwood  and  sold  it  wrongfully,  her  estate  has  been  increased  by 
it,  and  therefore  there  is  no  reason  why  the  account  should  not  extend 
to  that. 

Upon  the  merits,  there  are  two  questions.    First,  whether  her  repre- 

(2)  Mr.  Co9*s  note  to  Bewkk  v.  Whitfield,  5  P.  W.  268. 

(3)  Vide  S.  C.  1  Yes.  524.,  and  the)  judgment  from  Lord  Hardwkke"%  notes,  1  I>id(' 
182,  ICfJ.,  with  the  decree  from  Reg.  liU  Supplement  to  Vesey,  2JJ. 

sentatiTes 
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tentaiives  are  accountable  to  aayiiody:  Secondlyy  whether  they  ne        1792. 
accountable  to  the  preaent  plamtifi  ^_  \wt  ^ 

The  first  question  depends  on  the  words  of  the  will,  by  which  she  it        PiaoR 
at  "  full  libeity  to  cat  timber  or  underwood  for  repairs,  or  for  her  own  '      agpma 
use,  for  fuel  or  otherwise,  but  not  to  selL"    It  seems  as  if  he  meant  not      Bulukk. 
to  restrain  any  power  which  she  had  as  tenant  for  life,  but  to  give  her  a 
further  rieht*    He  meant  she  should  have  timberyor  her  tmn  use^  which 
ahe  would  not  be  entitled  to  as  bare  tenant  for  life ;  and  so  far  the 
clause  is  sensible ;  but  die  same  reasoning  does  not  hold  with  regard  to 
the  underwood ;  because,  as  to  that,  she  would  have  a  right  to  it  from 
the  nature  of  her  estate.     He  meant  to  enlarge,  not  to  diminish  her 
interest.    There  is  no  provision  as  to  the  consequence  of  her  cutting,  so 
that  it  amounts  only  to  a  recommendation  to  her  not  to  cut  for  sale.    I 
therefore  conceive  her  estate  not  to  be  accountable  to  any  body,  for  the 
underwood  cut  and  sold.     \_But  it  is  not  neceuary  to  decide  that,  if  the 
second  point  is  against  the  plaintiff;  and  that  pomt,  I  think,  is  against 
him.  (4)] 

But  the  second  question  is  perfectly  clear,  that,  if  accountable  at  all, 
she  is  not  so  to  the  present  plaintiff:  he  is  not  entitled.  To  say  that  the 
Court  would  have  granted  an  injunction  to  restrain  her  from  cutting,  at 
his  suit,  is  begging  the  question.  Mr*  Lloyd  puts  the  case,  that  the 
testator  had  given  an  estate  for  [*]  life,  votthaut  impeachment  of  waste^  [  ^544  j 
and  had  afterwards  excepted  voluntary  xoaste ;  but  uiat  is  not  like  this 
<»se,  because  giving  the  estate  tvithout  impeachment  qfxoaste^  was  an 
addition  to  the  estate  for  life,  which  might  be  restrained  as  to  the  extent 
of  it.  Here,  the  words  added,  do  not  increase  the  interest  as  to  the 
underwood,  but  leave  that  as  it  was.  The  heir,  in  this  case,  never  could 
have  a  right  to  recover  for  a  breach  of  the  condition ;  for  all  the  interest 
IS  disposed  oi*  Then  the  question  is,  vohether  theplaintiffl  tvho  is  tenant 
Jbr  life  toithout  a  potoer  of  committing  toaste,  has  a  right  to  underwood 
cut  before  his  estate  commenced*  The  lam  is  dear,  that  a  tenant Jor  If/e 
wthout  impeachment  of  naste,  cannot  maintain  an  action  of  trover  jor 
timber  cut  before  his  estate  came  into  possession.  Then  how  will  it  be,  as 
to  underxvoodf  during  the  life  of  a  tenant  Jor  life  impeachable  for  waste  f 
The  tenant  for  life  has  a  right  to  cut  underwood ;  but  if  he  leaves  it 
uncut,  it  goes  with  the  inheritances.  Here  the  plaintiff'  had  no  interest 
in  the  timber  or  underwood  during  the  life  of  Lady  Say  and  Sele*  If 
there  is  any  title  to  the  account,  it  must  be  in  the  owner  of  the  inherit- 
ance. 

Bill  dismissed  with  costs. 

(4)  From  the  Report  1  Ves.  jim.  485. 


Daniel  against  Mitchell. 

(Reg.  Lib.  1791.  A.  fol.  297.)  [S-  C.  i  V«. 

^      **  '  484.] 

npO  this  bill,  the  defendant  pleaded  a  former  suit  depending  for  the  Praedc^— 
'■-    same  matter;  Before  the  plea  was  set  down  to  be  argued,  Mr.  Steele  ^^  C^* 
moved,  on  the  part  of  the  plaintiff,  that  it  might  be  referred  to  one  of  ^^^^^ 

need  not  be  set  down  for  argument:  but  the  plaintiff  may  move  for  a  reference  to  the  Master,  ae  to  the 

truth  of  the  fact.  (1)] 

(I)  This  practice  is  enjoined  by  the  ancient  orders  of  the  Court,  of  which  Lord 
Thurhw  seems  not  to  have  been  aware.  See  Beames*  Ord.  Ch.  170,  177.,  and  the 
reason  given  is,  that  it  is  to  be  verified  subpcds  stgUk^  See  slao  Beames'  £L  Pleas,  144. 
€i  «€f •  with  the  wtfioiM  stttboritieii 

the 
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Cases  Argded  and  Determined 

the  Masters  of  the  Court,  to  look  into  the  bill,  and  into  the  defendantV 
plea,  and  the  bill  in  the  said  plea  mentioned  to  have  been  exhibited  by 
the  plaTntiff  against  the  defendant,  and  the  proceedings  therein,  and  to 
certify  whether  the  said  bill,  formerly  exhibited,  is*  for  the  same  matters 
as  the  complainant's  bill  in  this  cause ;  and  whether  the  same  is  now  de- 
pending ;  and  he  cited  in  support  of  his  motion,  I  Vern.  3S2. 

hora  Chancellor  at  first  thought  the  plea  ought  to  haj^e  been  set- 
down,  but  Mr.  Steeh  observing,  that  setting  the  plea  down  would  have 
been  an  admission  that  the  former  bill  was  for  the  same  matter.  His* 
Lordship 

Granted  the  motion*. 


1*54^2 
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Huiband  and 
wife  levy  a  fine 
of  the  m£<B*B 
eitate,  and 


[*]  AsTLEY  against  The  Earl  of  Tankerville* 

Between  Francis  Dugdale  Astley,  Esq.  and  John  FLSTCHERr. 
Clerk,  John  Bridgwood,  Gent  (surviving  Executors  of  the 
Inte  Sir  John  Astxey,  Bart  deceased)  and  John  Carr,  Esq. 

Plaintifls,, 

and 

The   Right  Honorable   Charles    Earl  of  Tankerviixe,    and 

Charles  Augustus  Bennet,  commonly  called  Lord  Ossuls-^ 

TON,        --------     Ddiendants^ 

(Reg.  Lib.  1791.  A.  fol.  411.  b.) 


DY  indenture  tripartite,  dated  2Sd  o£  October,  1716,  Sir  John  AtUe^ 
-^  for  himself  and  Lady  Astley,  covenanted  with  trustees  to  levy  a  fine 

^ (which  was  afterwards  levied)  and  to  settle  estates  in  Abbey  ForegaUSf 

wttle'tbe  Mine  Longdon,  Sfc.  (which  were  estates  held  in  right  of  Lady  Astley,)  to  the 

with  a  power  use  of  Sir  John  for  life,  remainder  to  trustees  to  preserve,  SfC. ;  re- 

to  Uiemtore-  mainder,  as  to  part,  to  Lady  AsUey  for  life ;  remainder  as  to  other  part, 

yoke,  and  de-  iq  trustees  for  a  term  to  pay  Lady  Astley  an  annuity ;  remainder  to 

^i^f^ja^na^  trustees  for  a  term,  to  raise  portions  for  younger  children ;  remainder  to 

jom  in  a  moit-  ^^^  ^^^  Other  sons,  (with  Other  intermediate  remainders)  ;  remainder  to 

gage  term,  to  Sir  John  and  Lady  Astley  in  fee,  with  a  power  to  Sir  JiJin  and  Lady 

secure  a  sum  Astley ,  to  revoke  the  present  and  limit  new  uses.     On  the  23d  of  June, 

redeemable  1725,  Sir  John  and  Lady  Astley  joined  in  a  conveyance,  by  way  of 

Ae  hSwl  mortgage  for  500  years,  of  the  premises,  to  Holden  for  3000/.  with 

or^he  persons  P^viso  of  redemption,  on  payment  by  Sir  John  Astley,  his  heirs,  exe- 

to  whom  the  cutors  or  administrators,  or  such  other  persons  to  whom  thejreehold  and 

freehold  should  inheritance  of  said  premises  shotdd  belong.     On  the  24th  of  September, 

belong:  the  1734,  the  mortgage  was  paid  off,  and  the  term  assigned  hy  jf olden  to 

"2?*^  ^"^  Cotes  in  trust,  for  such  uses  as  Sir  John  Astley  should  by  deed  appoint, 

and  the  term  assigned  to  a  trustee,  to  such  uses  as  the  husband  should  appoint:  he  afterwards  (without  the 
wife)  borrows  a  further  sum,  and  makes  the  term  a  security,  and  the  trustee  joins  in  tlie  assignment :  the 
husband  by  wUl,  orders  his  personal  estate  to  be  applied  in  pa3rment  of  debts,  except  those  secured  upon 
mortgaged  estates :  this  is  the  husband's  debt,  and  shaU  be  paid  by  his  personal  estate,  not  by  the  moiv 
gage.temu(l) 

Devise  of  copyhold  suhjecl  to  a  mortgage j  not  sufficient  to  exonerate  the  personal  estate  from  the  pay- 
ment of  the  mortgage  money.  (2) 

(1)  Sec  Clinton  v.  lioojper,  antea,  201.  with  the  Editor's  note,   1  Roper  on  Bar.  & 
Feme,  142,  145,  et  tcq.  , 

(2)  Sec  Mr.  Cvx's  elaborate  and  u^ful  note  to  Evcli^n  v.  Mvd^^n,  2  J^.  W.  664.  a^f^ 

^  and 


IN  THE  Court  of  Chahcsry* 

and  for  want  of  such  appointment,  [*]  to  attend  the  inheritance.  (Ladv 
Astley  was  not  a  party  to  this  deed.)  On  the  12th  o^  May  174*7»  Sir 
John  AsHey  borrowed  of  Messrs.  Hoare  and  Co.  3000^.  on  this  estate,  and 
Cotes^  by  his  appointment  assigned  the  term  to  them  as  a  security,  and 
Sir  John  Astley  covenanted  to  pay  the  money. 

•In  1753,  Sir  John  and  Lady  Astley  having  several  children  (and 
among  them  Alicia^  Countess  of  Tankervilley  mother  of  the  defendant) 
they  by  indenture  4tli  of  June^  revoked  the  uses  of  the  former  settle- 
ment, and  limited  the  estates,  afler  the  death  of  Sir  John  Astley,  to 
Lady  Astley  for  life,  remainder  to  Richard  Philip  Astley,  their  eldest 
son,  for  life,  remainder  to  trustees  to  preserve,  S^c.  remainder  to  his  first 
and  other  sons ;  remainder  to  secure  to  Alicia^  Countess  of  TankervUle^ 
a  sura  of  500/.  a-year ;  remainder  to  defendant  the  Earl  of  Tankerville 
for  life ;  remainder  to  his  first  and  other  sons ;  remainder  to  the  second 
and  other  sons  of  Lady  TankervUle  ;  remainder  to  Sir  John  and  Lady 
Astley  in  fee. 

-8ir  John  A siley  afterwards  bought  in  several  copyhold  estates,  held  of 
the  manor  of  Longdon,  of  which  he  was  lord,  which  were  surrendered  to 
kim,  and  afterwards  conveyed  them  to  Edward  Lloydj  as  a  security  for 
1000/.  borrowed  of  hinu 

Richard  Philip. Aslley  and 'Lady  Astley  both  died  in  the  life-time  of 
Sir  John  Astley.  The  8000/.  continued  unpaid  to  Messrs.  Hoare*  Sir 
John  Astley  the  18th  of  May^  1781,  made  his  will,  and  therein  ordered, 
that  his  personal  estate  not  otherwise  disposed  of,  should  be  applied  in 
payment  of  his  funeral  expenses,  -debts  and  legacies,  except  sucn  debts  at 
tvere  secured  upon,  and  might  effect  any  of  his  estates  in  Abbey  Foregates, 
Longdon,  &c.  luhereofhe  tvas  not  seised  mjee^simple  (meaning  the  estate 
in  mortgage  to  Hoare)  and  devised  the  copyhold  estate  he  had  purchased 
in,  subject  to  a  mortgage  for  1000/.  and  interest  for  the  same  to  Edward 
Lloyd,  to  defendant  the  Earl  of  TankervUle  in  fee,  and  gave  the  residue 
of  his  personal  estate  to  his  executors,  to  be  laid  out  in  the  purchase  of 
lands  for  the  benefit  of  the  plaintiff  Astley  and  his  issue  male.  \ 

The  executors,  after  the  death  of  Sir  John  Astley,  paid  off  the  mort- 
gages to  Hoare  and  Lloyd,  and  took  assignments  to  Carr,  as  a  trustee 
for^hem. 

[*]  Sir  John  Astley  dying  without  issue  male,  Lord  TankervUle,  un- 
der the  limitations  in  the  settlement  of  1753,  took  possession  of  the 
estates  settled  thereby,  and  also  of  the  copyholds  as  'devised  ander  Sir 
John  Astley  B  will. 

Plaintiff  Astley  brought  ejectments  on  the  demise  of  Carr,  in  order  io 
get  possession  of  the  premises  contained  in  the  500  years  term,  and  of 
the  copyhold  estates.  The  cause  came  on  to  be  tried  before  Mr.  Justice 
Bnller,  at  the  Summer  assizes  1780,  for  the  county  of  Salop,  when  the 
judge  was  of  opinion,  that  Sir  John  Astley  had  no  right  to  charge  the 
freehold  estate  with  the  3000/.,  and  therefore  it  ought  to  be  paid  out  of 
his  personal  estate ;  and  being  also  of  opinion  that  plaintiff  Carr  had  no 
legal  title  to  the  copyhold,  he  was  non-suited. 

And  the  plaintiffs  filed  this  bill,  insisting  that  the  testator  had  mani- 
fested his  intention  that  the  3000/.  should  not  be  paid  out  of  his  personal 
estate,  but  remain  a  charge  upon  the  freehold  lands ;  and  that  he  had 
devised  the  copyhold  to  defendant  Lord  Tankerville,  subject  to  the 
mortgage  of  1000/.,  and  therefore  that,  having  paid  the  mortoages, 
they  ousht  to  be  repaid  by  Lord  TankervUle,  or  to  have  a  satismction 
out  of  the  copyhold ;  and  prayed  that  he  might  elect,  either  to  pay  the 
said  two  sums  oT3000/*  and  1000/.  or  give  up  the  copyhold  premises. 

Lord  TankervUle,  by  his  answer,  insisted  that  Sir  John  Astley,  being 

seised  only  in  right  of  Lady  Astley,  had  no  power  to  charge  the  free* 

hold  with  the  3000/.  borrowed  of  HoarCf  without  h^dy  jWiey  joii^g 

in 


54<f 


1792. 


AsiXICT 

affxmst 

The  Earl  of 

TavcbrtilucJ 

[*546] 


[•547] 


ff4? 


Cisu  Anot^o  An  OaTSBMiVBo 


179S; 


AsTLBT 


T1i«£arlof 

TAllXBftTXLU* 


[•5*8] 


[•549] 


in  the  deed,  and  therefore  the  GBtate  ought  not  to  be  charged  with  the 
aame  under  the  will,  and  that  the  testator  did  not  mean  to  make  the 
copyholds  liable  to  the  debt  to  Lloyd;  and  therefore  submitted  that, 
if  pfaintiff  Adley  had  paid  off  the  same,  he  ought  not  to  be  reimbursed. 

The  cause  came  on  to  be  heard  11th  M«^,  17S4. 

Mr.  Man^fiddf  for  the  plaiutiffii,  contended,  that  Sir  John  Asiley  had 
a  right  to  charge  this  freenold  estate ;  and  having,  by  his  will,  made  it 
liable  for  the  mortgage  money,  his  personal  estate  was  thereby  exo- 
nerated* The  estate  was  not  liady  Ama^a ;  he  was  more  owner  of  tiie 
estate  than  she  was.  He  was  tenant  (/^]  for  life  unimpeachable  for 
waste,  and,  as  sudi,  midht  cut  timber,  and,  under  the  power,  ke  oodd 
mortgage  the  estate.  By  the  will  he  has  charged  the  Longdan  estate; 
otherwise,  the  exception  means  nothing.  With  respect  to  the  copy- 
holds, they  were  given  subject  to  ike  mortgagesy  and  therefore  ought  to 
be  charged  with  them,  and  not  paid  out  m  Sir  John  AeUe^u  personal 
estate. 

Mr.  ScoU  and  Mr.  Partridge  for  the  defendant.  Lord  TtmhrgSk ; 
and  Mn  Attorney  General  (Arden)  for  Lord  OssuUton^ 

The  intention  of  Sir  John  Astley  in  the  wiU  was,  to  diarge  the  aetded 
estate  with  the  mortgage  mon^ ;  but  that  he  could  not  do.  Where  a 
husband  and  wife  levy  a  fine  of  die  wife's  estate,  and  raise  money  for 
the  use  of  the  husband,  though  the  estate  is  a  pledge  for  the  debt,  yet 
the  husband's  personal  estate  is  liable,  and  the  estates  pledged  is  ae 
further  liable  than  as  such.  Lord  Huniin^on*9  case,  8  Vem.  4S7. 
IBro.  P.C.1.  Tate  Y.  Austen,  I  Wnm.  W^  BagatY.Ou^UoHtlWmm. 
d4?.  Here,  by  the  payment  of  the  ordinal  mortgage,  the  chaiwe  was 
at  an  end,  and  die  assignment  to  Coies  was  in  trust  to  attead  &e  in* 
heritaiioe.  The  term  was  then  completely  at  an  end,  and,  ia  eider  to 
revive  it.  Lady  Asiley  must  join  in  the  instrument.  ThifteiB  yeMS 
after  Sir  Jt^  Astley^  widunit  the  intervendon  of  Lady  Asitw,  borrows 
50002.  of  the  Hoares,  upon  the  security  of  this  estate,  and  Sie  trastee 
joins  in  the  conveyance ;  but  this  assignment  was  not  a  good  execution 
of  the  power.  Then  the  personal  estate  must  pay  it  as  Us  persoosl 
dd>t. 

With  regard  to  the  copyholds,  they  contended  that  the  words,  <id- 
jeetto  a  mortgagef  would  not  prevent  them  from  being  exonerated  by 
the  personal  estate ;  such  woros  do  not  shew  that  die  devisee  tt  to  be 
liable  to  pay  the  mortgage  money.  Serle  v.  8t.  Eloy,  SWma.S86. 
There  is  no  pretence  for  the  plaintiff  Astley,  who  is  to  taJce  ao  large  sb 
interest  in  the  lands  to  be  purchased,  to  insist  ^t  the  oop^old  ttodd 
bear  the  SOOO^.  charge,  and  that  he  should  bear  no  share  m  reqpect  of 
the  estates  devised  to  him. 

Lord  ChanceUor,  during  the  argument,  seemed  strongly  of  ophuoa 
that,  notwithstanding  Lady  Astley  joined  in  the  mortgage,  [*3  ^^  ^^ 
continued  to  be  the  debt  of  Sir  John  Astley,  but  oidered  the  cause  to 
stand  for  judgment,  which  it  did,  till  24th  Mayy  179S,  just  previous  to 
his  Lordship's  resignation,  when  he  ordered  the  bill  to  be 

Dismissed  without  costs. 
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ChAMBERL  [a]  YNE  Ogainst  DuMMER*  (1)  in  Court,  aa. 

1785. 

(No  Entry  on  this  occasion.)  Lmeoht't  hm 
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other  things)  "  devised  his  real  estates,  situate  at  Cranouryj  WoU'  t    vf 

**  ston^  and  Baddesly,  in  the  county  of  Southampton^  to  the  defendant,  wi^^Sbw  to* 
**  his  wife,  Harriot  Dummer,  for  life ;  and,  in  case  of  her  death,  to  cut  tiiblM^i 
**  Elixabeth  Holland,  for  Hfe,  remainder  to  Uie  plaintiff,  WUUam  Ckam^  seasonaNetimeM 
•*  berime,  in  fee.*'  i«  not  to  cut 

The  testator,  just  before  his  death,  made  two  codicils  to  his  will :  the  ^'^P^onud 
words. of  the  first  codicil  were,  ^*  It  is  my  request  that  my  dear  wife  '^SiJterto^e^ 
**  should  keep  up  and  occupy  my  several  mansion-houses,  Sfe.  in  the  mansion  home, 
**  county  of  Southampton^  in  such  manner  as  we  have  hitherto  done."  or  saplin  trees 
The  words  of  the  second  codicil,  dated  12th  of  February,  1781,  and  not  fit  to  be 
which  was  the  most  material  to  the  present  suit,  were  these :  "  Whereas  *?**,^^fff^  ^"'^ 
**  I  have  devised  my  estates,  b v  my  last  will  and  testament,  as  therein  *'™''^'  (  ^ 
*^  mentioned,  and  my  dear  wife,  Harriot  Dummer,  has  no  power  to 
**  cut  down  any  timber;  now,  I  give  unto  mf^  said  vdfe for,  and  during 
'^  so  long  time  as  she  shall  continue  my  tvidoxo,  fvM  pofmer  and  authoriif 
^  to  cut  timber  upon  any  part  of  my  estate,  for  her  own  use  and  benefit, 
**  aiall  seasonable  times  in  the  year ;  any  thing  in  my  said  will  notwith- 
**  standi^." 

Mr.  Dummer  died  in  June  following,  1781,  seised  of  the  said  estates 
devised  as  aforesaid,  to  the  amount  of  5000/.  per  annum,  and  upwards. 
He  had,  in  the  county  of  Southampton,  three  several  mansion-houses ; 
ttidy  upon  the  estate  where  he  chiefly  resided,  called  Cranbury,  there 
were  several  large  plantations  of  trees  about  the  house,  in  pleasure- 
gardens  and  Unions,  consisting  of  200  acres.  He  had  another  mansion, 
called  fVoolston,  a  less  house  than  Cranbury,  (in  which  he  occasionally 
featded, )  about  which  were  some  small  plantations.  And  a  third  house, 
called  Baddesly,  which  he  rarely  or  never  inhabited  himself,  the  tes- 
tator having  [* J  lent  it  to  the  plaintiff,  Chamberlyne :  it  was  burnt  down,  [  *550  ] 
but  afterwards  rebuilt  upon  a  less  plan ;  and  about  this  house  were  some 
'aoaail  plantations  of  elms,  Sfc. 

The  plaintiff  filed  the  present  bill  against  Mrs.  Dummer,  charging  that 
^ehad  cut  down  a  great  many  trees  which  had  been  planted  for  shelter 
and  ornament  to  the  mansion-houses,  and  which  stood  in  the  lawns, 
gardens,  and  pleasure-grounds  belonging  to  the  testator ;  and  also  great 
numbers  of  saplins  and  timber  trees  unnt  to  be  cut ;  and  prajring  an  ac- 
count of  such  timber  so  cut,  and  satisfaction  for  the  same,  and  an  in- 
junction to  restrain  the  defendant  from  committing  waste  and  destruction 
upon  the  estates. 

Soen  after  the  filine  of  the  bill,  the  plaintiff  moved  for  an  injunction. 
The  proceedings  on  Uiat  application  are  reported  vol.  i.  p.  166. 

The  defendant,  Mrs.  Dummer,  had  since  married Dance  Esq. 

who  had  been  properly  broueht  before  the  Court. 

The  cause  came  on  to  be  heard  in  Hilartf  Term,  1785. 

Mr.  Mansfield,  on  the  part  of  the  plaintiff,  insisted  that  the  power 
given  by  the  codicil  was  not  an  absoiute  power,  much  less  expressed  in 
such  general  terms  as  ivithout  impeachment  of  noaste  ;  but  that  it  was  a 
Umited  power,  so  long  as  she  should  remain  ms  widow,  to  cut  timber  for 
her  use  and  benefit,  and  won  this  power  her  right  was  founded. 

That  Mrs.  Dummer ,  unocr  diis  power,  in  the  sup^^  after  the  tee- 

(1)  Utms^ut,  imktiflf^  ice,  167, 16S.  VfUhihe  M^afswtHs. 

tator's 
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1792.        tator*8  death,  as  the  evidence  shews,  sent  for  her  surveyor^  and  directed 
V  —  ^  ,_-*     him  to  mark  timber  for  cutting,  so  low  as  four  feet  cubic  of  timber,  to 
CHAMBVRLrm   the  airrbunt  of  12,000^.     She  ordered  timber  to  be  cut  roand  the  man- 
against        sion-house  at  Cranbury,  except  such  trees  as  were  close  to  the  house. 
DuicxKE.       That  Mrs.  Dummevy  according  to  the  evidence,  understood  this  to  be 
a  full  and  absolute  power  to  cut  down  every  tree,  except  what  was 
close  to  the  house ;  and  that,  pursuant  to  her  orders,  trees,  not  merely 
timber  trees,  but  those  standing  in  avenues,  walks,  pleasure  grounds, 
gardens,  and  lawns,  have  been  cut  down,  to  the  amount  of  11,000/., 
[  *551  ]      aiid  some  of  [*]  which  were  young  oaks,  not  worth  more  than  S«.  per 
tree;  and  much  more  would  have  been  cut,  had  she  not  been  restrained 
by  the  injunction  of  this  Court.     Mrs.  Dummer  derives  no  such  power 
under  this  will,  and  the  decree,  in  this  case,  should  be  similar  to  that 
in  Aston  and  Aston^  1  Vesey,  264.,  for  satisfaction  for  those  trees  which 
ought  not  to  have  been  felled,  and  had  been  so  in  an  unreasonable  and 
unhusband-like  manner :  that  was  a  case  stronger  than  the  jpresent,  be- 
cause the  party  was  tenant  for  life,  without  impeachment  of  waste. 

In  order  to  support  Mrs.  Dummer  b  right,  it  must  be  contended  that 
this  power  during  her  widowhood,  meant  no  limitation,  but  that,  if  she 
remained  a  widow  for  six  months,  she  might  have  stripped  the  estate: 
but  it  is  only  a  potioer  qf  cutting  in  a  reasonable  tvoy,  timoer  which  is  fit 
to  becui^ 

Lord  ChanceUor.  The  question  ought  to  be,  whether  the  tenant  for 
life  has  cut  down  timber  which  a  tenant  in  fee  would  have,  thought  it 
unreasonable  to  do ;  so  as  to  shew  that  the  timber  has  been  cut  down  in 
an  unhusband-like  manner,  as  in  Aston  and  Aston  /  therefore  I  must 
bear  the  evidence  for  that  purpose. 

Mr.  Mansfield.  There  is  another  case  material  to  be  stated.  Locd 
CasHemain  v.  Craven^  2  Eq.  Abr.  758.  (also  22  Viner,  523.>  the  decree 
there  was,  that  Lord  Craven  should  account  to  the  plaindff  as  tenant 
in  tail.  - 

Mr.  Scott  on  the  same  side. 

The  interest  Mrs.  Dmmmer  had  under  the  will  and  codicil,  does  not 
amount  to  the  same  interest  as  tenant  for  life  without  impesichment  of 
waste  (since  Leujis  Bottdes's  case,  1 1  Coke's  Rep. )  His  first  codicil,  con^ 
taining  a  special  direction,  that  she  should  keep  up  and  occupy  the  houses 
in  the  same  manner  as  the  testator  had  done ;  a  testator  leaving  sudi  s 
direction  could  not  mean,  she  should  strip  the  house  of  such  trees  as 
were  for  shelter  or  ornament ;  which  he  intended  she  should  keep  up,  as 
he  had  done  in  his  life-time :  he  has  not  made  her  absolute  tenant  for 
Ufe  without  impeachment  of  waste,  for  he  has  used  these  words,  *'  at  all 
**  seasonable  times  in  the  year.**  Supposing  the  testator  to  have  omitted 
r  #552  1  "  at  seasonable  times,"  could  Mrs.  Dumm^,  [*]  intending  to  marry  within 
one  week  afterwards,  cut  down  every  piece  of  timber,  as  tenant  for  life 
without  impeachment  of  waste  could  have  done  ?  Supposing  her  to  be 
tenant  for  life  without  impeachment  of  waste,  Sfc.  she  would  not  Uien 
have  had  the  power  to  cut  unthriving  timber;  though  a  person,  having 
such  an  interest,  mieht  have  cut  what  was  thriving.  The  testator  meant 
the  reversioner  should  have  a  chance  for  those  trees,  and  that  his  widow 
should  only  cut,  at  what  the  reversioner  might  deem  seasonable  times* 

Lord  Chancellor.  Do  you  mean,  by  seasonable  times  of  Ae  year^  that 
particular  period  at  which  you  might  make  the  best  advantage  oi  the 
timber,  or  any  thing  more  ? 

Mr.  Scott.  That,  and  something  more ;  for  that  e^qpreanon  must  mean, 
not  merely  the  cutting  at  a  proper  time,  but.  the.  cutting  it  at  iucha  time» 
in  such  ouantities,  and  in  such  manner,  as  not  to  injure  the  grcwMg 
timber.    Mrs.  Dummer  must,  according  to  the  testator  s  intention,  have 

had  such  a  power  as  that  in  Lord  CoMemainyi*  Cntoen:  that  was  % 

power. 
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l)Cwcr,  with  consent  of  trustees,  to  fell  timber;  it  was  as  large  a  power        1792, 

as  can  be  insisted  on  the  part  of  Mrs, Dummer;  and  consequently  the     ^ v  ■^ 

liavlng  such  a  right,  and  abusing  that  right,  by  injuring  the  estate,  a   Chambkrlthk 
court  of  equity  will  repair  that  injury,  by  an  account  of^  and  uatisfaction       ^^""^^ 
for,  the  damnification,  or  some  remedy  in  that  form.     This  ai)pears  from 
the  tenor  of  former  decrees,  and  the  terras  in  the  orders  m  the  old 
books  ;  in  which  it  appears,  that  the  Court  satisfied  themselves  with  a 
great  latitude,  in  framing  such  orders. 

From  Sir  H.  Packingtons  case,  3  Atkyns,  215.  it  appears,  if  a  single 
tree  is  cut  down  in  lawns,  pleasure-grounds,  or  gardens,  (which  equity 
will  protect,  though  the  law  does  not,)  it  is  a  sufficient  ground  for  an 
enquiry  before  the  Master,  as  to.  the  value,  ^c.  It  is  stated,  that  in 
that  case,  there  were  only  three  oaks  cut :  (this  appears  otlierwise  by 
the  Register's  booky)  but  in  the  present  case,  a  large  number  has  been 
cut  down.  An  intention  of  waste  appears  Jrom  the  evidence  ;  and  that 
many  more  would  have  been  cut,  had  not  tlie  injunction  of  this  Court 
prevented  it.  There  must  be  another  point  of  enquiry  before  the 
Master,  as  to  what  trees  have  been  cut  down,  which  were  for  shelter  or 
ornament.  [*]  In  the  case  of  Lord  Cardigan  v.  the  Duke  o£  Mounta^ue,  [  *553  ] 
before  Lord  Northinglon,  it  was  held,  that  suppositig  U  to  be  an  antique 
laxvHy  yet  the  Court  must  protect  the  trees  in  tne  shape  the  testator  left 
them,  though  ever  so  contrary  to  the  present  taste ;  and  notwithstanding 
it  18  proved  in  evidence,  that  the  cutting  or  removing  them  is  an  improve- 
ment, yet  such  an  act,  in  this  Court,  shall  be  considered  as  waste. 

Lord  Chancellor.  The  reference  to  the  Master  should  be  confined 
merely  to  the  timber  trees ;  that  must  have  been  the  utmost  extent  to 
which  the  Court  has  gone. 

Mr.  Scott.  The  cases  are  material,  and  we  must  apply  the  principles 
of  them  to  the  present  instance ;  that  equity  will  give  an  account  of  the 
value  of  the  timber  trees,  and  a  satisfaction  for  the  damnification  suffered 
upon  the  estate ;  if  the  plaintiff  is  entitled  to  a  satisfaction,  he  must  be 
80,  to  have  an  account  of  the  value  of  the  trees  cut  down.  In  Packing- 
tons  case,  lavonsy  avenues^  and  ridings,  are  mentioned. 

Lord  Chancellor.  I  would  not  send  a  loose  reference  to  the.  Master, 
It  ought  to  be  as  precise  as  possible ;  I  should  wish  to  relieve  the  Master 
from  the  necessity  of  construing,  what  is  meant  by  unhusbandMkc 
manner. 

Mr.  Scott.  Suppose  the  enquiry  was  to  be  confined  to  what  timber 
was  thriving  or  unthriving,  as  in  Castleniain  v.  Craven  ;  in  that  case,  the 
Court  held,  that,  notwithstanding  the  consent  of  the  trustees  had  been 
gfven,  the  party  had  no  power  to  cut  thriving  timber ;  and  directed  an 
account,  considering  the  reversioner  entitled  in  equity,  to  the  value, 
which  was  to  be  paid  accordingly ;  so  that  the-  principle  nmst  be  this* 
that  the  tenant  for  life  has  a  power  to  cut  down  unthriving  timber,  but, 
in  respect  to  what  is  thrivi?ig,  the  tenant  for  life  shall  not  have  the 
benefit  before  the  reversioner :  and  it  appears  that,  ujjon  a  direction  to 
take  an  account  of  thriving  timber,  it  is  a  fact  sufficient  to  be  ascer- 
tained by  th^  Master,  or  a  jury,  as  a  matter  competent  for  either  to 
judge  of. 

Lord  Chancellor,  Suppose  the  trustees  had  consented,  in  Castlcmain 
V,  Craven,  the  question  would  have  been,  as  such  timber  [*]  has  been  C  *554?  ] 
cut  down  by  their  consent,  is  it  not  a  breach  of  trust  to  consent  to  the 
cutting  of  timber,  which  tends  to  the  destruction  of  the  estate,  and  not 
suffering  the  timber  to  grow  to  a  proper  maturity  ?  There  may  be  doubts 
'  as  to  which  is  thriving  and  unthriving,  and  that  is  a  singular  case,  and 
by  no  means  a  guide  as  to  the  present  instance.  It  is  not  sufficient  to 
establish  a  rule ;  for  the  Master  of  the  Rolls,  there,  w<;nt,  not  upon 
general  principles,  but  upon  the  terms  of  the  trust.     As  to  the  term 

Vol.  Ill,  D  d  husband-like. 
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nS2*         husband-like y  though  I  know  its  meaniDg  when  applied  to  agricukure,  1 
v^ly««M^      confess  I  do  not,  when  applied  to  the  felling  of  Umber. 
Chambrrlyki        Mr.  Scott,    If  a  charge  is  carried  in  to  the  Master,  the  plaintiff  must 
against        support  it  by  evidence  of  persons  skilled  in  the  knowledge  of  timber. 
DiiMMFR.  ^Q^j  Chancellor.    What  is  in  law  held  timber,  is  what  is  deemed  so 

by  the  custom  of  the  country;  which  must  appear  from  evidence.  By 
husband-like  manner,  do  you  mean  what  part  of  the  timber  it  would  have 
been  of  advantage  to  the  tenant  in  fee  to  cut  down,  ibeaning  to  make 
use  of  it  in  an  useful  manner  ?  Supposing  a  tree  of  improper  growth  for 
building  a  house,  is  the  cutting  of  that  waste  ?  If  you  tate  th^  word  in 
that  sense,  its  meaning  must  be  construed  according  to  the  juogment  of 
builders. 

Mr.  Scott.  The  terms  of  the  injunction  granted  by  your  Lordship  are 
these,  to  restrain  from  cutting  any  timber  or  trees,  which  were  planted 
for  shelter  or  ornament  to  tlie  houses ;  which  were  the  terms  used  m 
Obrien  v.  Obrien. 

Mr.  HoUist  on  the  same  side.  There  is  sufficient  evidence  to  support 
a  reference  to  the  Master.  There  are  two  points,  first,  as  to  the  cutdng 
down  trees  about  the  houses,  or  which  were  planted  in  pleasure-grounds, 
gardens,  or  lawns.  Secondly,  as  to  the  general  cuttmg  timber  off  the 
estate.  According  to  the  n)rmer  authorities,  the  Court  is  not  to  be 
guided  by  their  judgment,  in  respect  to  what  is  ornamental  or  not,  as  to 
tiie  taste  of  the  times,  but  what  was  deemed  and  preserved  as  such  by 
the  ancestor;  and  which  ought  to  be  continued  in  the  same  style  and 
situation  as  he  led  them :  as  in  the  old  cases  Williqms  v.  Day^  2  Chan. 
[  *555  ]  Cas.  32.  and  Vane  v.  Lord  Barnard,  2  Vern.  738.  and  [♦]  the  modem 
ones  of  Obrien  v.  Obrien,  and  Cardigan  v.  Duke  of  MofUague.  As  to 
the  question  of  cutting  timber  generally,  Mrs.  Dummer  has  misused  her 
power,  which  is  not  so  full  a  power  as  that  of  a  tenant  for  life  without 
impeachment  for  waste,  being  only  during  xvidotohood,  and  at  seasonable 
times  of  the  year ;  it  was  tlie  testator's  intention  that  Mrs.  Dummer 
should  cut  timber  in  a  Jair  manner,  as  he  himself  would  have  done. 
With  respect  to  a  reference,  the  burthen  lies  upon  the  plaintiff;  he 
must  produce  evidence  sufficient  to  support  the  charge  before  the 
Master ;  and  if  he  fails  in  that  respect,  the  reference  will  be  useless. 
In  Aston  v.  Aston,  an  account  was  directed  of  all  trees.  The  profits  of 
the  thriving  timber  ought  to  go  to  the  plaintiff,  as  in  Garth  y.  Cotton 
3  A tk.  75 1 .  and  Williams  v.  Duke  of  Bolton ,  ( Cox's  note  on  3  P.  Wms.  268.) 
in  the  latter  case,  the  Court  would  not  suffer  the  Duke  to  profit  by  his 
own  wrong,  but  ordered  the  money  arising  from  the  sale  of  such  timber 
to  be  paid  into  the  Court  for  the  benefit  of  the  remainder-man,  if  one 
should  come  in  esse. 

^rl  Attorney  General,  (Arden,)  for  Mrs.  Dummer. 
The  question  is,  what  power  Mrs.  Dummer  derived  under  her  husband's 
codicil ;  the  meaning  of  which,  though  it  is  inaccurately  penned,  is  ex- 
tremely clear.  If  she  has  not  exercised  that  power,  m  any  instance, 
wrongfully,  the  bill  should  be  dismissed  with  costs.  By  adding  this 
codicil,  the  testator  meant  to  prevent  litigation  ;  and  this  power  ia  ade- 
quate to  that  of  a  tenant  for  life  without  impeachment  of  waste.  The 
testator  intended  to  give  her  a  power  of  cutting  timber,  so  long  as  she 
should  continue  a  widow ;  which  shows  that  he  left  the  exercise  of  this 
power  to  her  discretion,  and  that  she  should  not  be  restrained,  till  after  t 
future  marriage.  It  has  been  ^aid  by  Lord  Hardwicke,  that  when  a  tes- 
tator leaves  an  estate  to  one  tenant  for  life,  with  remainder  over,  hb 
intention  is  to  leave  the  thing  he  himself  enjoyed ;  and  all  the  benefits 
which  the  testator  held  with  it,  would,  of  course,  belong  to  such  person, 
from  the  nature  of  the  thing  itself;  and  therefore,  in  Aston  v.  Asion, 

Lord  Hardtoickc  made  the  distinction,  and  he  has  never  used  the  word 

saplins 
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«ftpliiM  89  bein^  unfit  fat  Umbet.    Notwifhstaiklitig  what  has  been  8u<r.        1792, 
gesied  6n  the  other  side,  the  Court  have  never  gone  so  far  as  to  restrain     »^    ^   -  ^ 
UMf  party  from  cutting  trees,  which  were  standing  in  lawns  or  pleasure-   CHAi^isiiLYirK 

S rounds  ^at  large) ;  but  the  injunction  has  been  confined  [*]  merely  to  agamtt 
lose  which  served  as  shelter  or  ornament  to  the  house ;  equity  has  Dummke. 
never  enjoined  a  tenant  for  life,  without  impeachment  for  waste,  from  C  *^^  1 
exercising  that  power  in  the  fullest  extent,  in  respect  to  all  trees  that 
conld  be  called  timber,  and  has  only  prevented  the  party  from  doing 
what  would  destroy  the  thing  devised,  and  hinder  its  being  enjoyed  as 
the  testator  intended  it  should  be.  It  never  was  Mr.  Dumme/s  intention 
that  the  plaintiff  should  have  all  the  timber  which  at  that  time  wits 
growing  to  maturity:  if  he  had  so  meant,  the  instructions  given  tb 
Mr.  Chamb^lyne,  for  his  codicil,*  and  which  were  pTored  in  the  cause, 
would  have  been  to  that  effect.  In  Piers  v.  Pkrsy  I  Ve^ey,  521 .,  Lord 
Hatdtbicke  said  the  Court  would  not  interfere,  but  in  the  case  of  spo* 
iiaiion  or  destructwn  •*  where  thinga  have  been  destroyed  which  wei'e 
necessary  for  the  enjoyment  or  the  existence  of  the  thmg  devised,  the 
Court  has  hiterposed,  aa  in  Lord  Barnard's  case*  The  party  shall  not 
nie  that  power  wantonly  or  maliciously  without  benefit  to  himself,  or  ^ 

with  benefit,  if  it  tends  to  the  destruetion  of  the  thing  itself.  As  to 
Packingicn'n  caife.  Lord  Hardmcke  left  out  that  part  of  the  order  which 
mentioned  trees  o^  an  improper  growth,  because  of  disputes  :  —  the  law 
would  not  permit  him  to  make  such  order.  Mrs.  Dummer  has  a  right  to 
ctit  any  thing  that  is  timber.  A  tree  containing  4  cubic  feet  of  solid 
timber,  is  generally  called  a  timber  tree. 

Lord  Chancellor.  In  the  old  books  the  distinction  taken  is  between 
twenty  years  growth  and  what  is  stflva  cadua  (or  under  twenty  years) ; 
for  when  twenty  years  growth  it  was  deemed  timber.  i 

Mr,  Attorney  General.    In  Leighton  v.  Leighlon,  in  1747,  (cited  ante, 
▼ol.i.  p.  167<)  the  mansion  house  being  out  of  repair,  the  father  cut 
down  all,  or  the  greatest  part  of  the  timber  upon  the  estate,  or  such 
fKirt  as  was  become  a  shelter  or  ornament  to  the  mansion :  the  order 
Was,  that  the  defendant  should  be  restrained  from  committing  any  waste 
e«  spoil  upon  the  estate,  S^c.  there  was  no  order  to  restrain  the  party 
IVom  cutting  thriving  timber.  Aston  v.  Aston  is  a  strong  case  in  favour  of 
Mrs.  Dmrmer ;  the  circumstances  of  it  were  extraordinary :  where  the 
party  cuts  down  so  much  timber,  that  there  would  not  be  sufficient  for 
the  repairs  of  the  estate,  there  the  Court,  will  interfere  and  consider  it, 
aoi  waste  committed  in  an  unreasonable  and  unhusbandlike  [*  j  manner :      [  *557  J 
in  that  case  Lord  Hardmcke  went  upon  the  settlement.    In  the  next  case 
of  Obrien  v.  Obrien  (cited  antea,)  which  toas  only  vpon  an  injunction  and 
not  upon  the  hearing,  it  was  confined  to  trees  intended  for  shelter  or 
ornament,  and  to  prevent  the  cutting  saplins  not  proper  to  be  felled. 
CaMlemain  v.  Craven^  was  a  case  of  a  trust  and  not  analogous  to  the  pre- 
sent instance,  as  it  was  determined  upon  the  ground  of  its  being  a  parti- 
cular trust.— As  to  satisfaction  for  what  has  been  cut,  in  respect  of 
belter  or  ornament^  it  is  an  unwarrantable  request  on  the  part  of  the 
^a»Miff,  and  no  case  to  toarrant  such  a  demand.     There  is  no  proof  of 
MtH.  Dummer  cutting  any  sapliTis ;  as  to  the  trees  upon  the  lawns  which 
have  been  cut,  they  did  not  constitute  a  part  of  the  shelter  or  ornament. 
If  there  ia  toy  doubt  as  to  evidence,  the  parties  must  have  an  issue. 
Mr.  Morris  on  the  same  side. 

This  ia  a  special  grant,  and  not  like  the  case  of  tenant  for  life  without 
hupeac^ment  of  waste.  Supposing  the  party  had  cut  down  timber  not 
fit  for  repairs,  and  hnproper  to  be  cut ;  if  no  injunction  had  been  applied 
for,  coukl  a  bill  have  been  sustained  in  equity  for  an  account  of  the  - 
▼ahie  and  satisfaction  for  such  timber?  Consider  the  effect  of  the  statutes 
of  waste,  the  Statutes  of  Marlbridge  and  Gloster^  and  the  Slalide  of 

D  d  2  WesiminsteY. 
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1792.       .  Westminster.    In  this  case  the  trees  so  cut  by  Mrs.  Dummer  were  her 
.V—  y  ■/      property,  and  no  more  tlian  a  prudent  owner  would  cut.    The  term 
Cfl»niKRLTMK   "  thriving'*  is  a  vague  term.     What  is  meant  by  "  all  seasondUetimef 
against         Qp  ^^e  year,  is,  that  the  party  should  not   cut  when  the  sap   is  ud; 
DuMMM.       ^g  ^j.ggg  being  firmer  and  better,  when  the  sap  is  down.     She  mi^t 
have  cut  the  whole  in  the  next  winter,  under  tlus  power.    Every  thing 
must  be  timber  which  can  be  applied  to  the  use  of  building  of  houses  or 
ships,  Sfc.     A  party  has  been  restrained  from  cutting  saplins,  as  destroy- 
ing the  thing  itself;  no  case  can  be  produced,  where  tenant  for  ISfe 
without  impeachment  of  waste  has  been  restrained  from  cutting  thriving 
timber.     Castlemain  v.  Craven  does  not  apply :  the  word  unthriving  b 
there  used  with  reference  to  the  consent  of  the  trustees.    There  is  no 
case  where  the  Court  has  decreed  a  satisfaction  ;  though  the  Court  will 
grant  its  injunction,  it  will  not  direct  an  account  of  the  damages  done : 
and  though  the  Court  might  have  restrained  the  party  from  cutting,  it 
will  not  oblige  the  party  to  pay  for  what  has  been  cut*    No  man  hai 
[  *558  ]      [*]been  compelled  by  this  Court  to  account  for  what  was  his  own.  BiAop 
of  London  v.  Webby  1  P.  Wms.  527.-    As  to  Cardigan  v.  Montague^  that 
was  a  matter  of  partition  between  two  tenants  for  life,  and  remainder- 
men in  tail,  where  they  held  in  moieties ;  a  bill  not  merely  for  an  injunc- 
tion, but  to  prevent  an  alteration  in  the  estate.   [Lord  CAaitce^fer  held  it 
did  not  apply.] 

Mr.  Serjt.  JtooJce  on  the  same  side. 

This  is  rather  a  question  of  satisfaction  for  damages  done  upon  the 
estate,  than  of  prevention  ;  Mrs,  Dummer*B  power  became  extinguished 
on  her  marriage  with  Mr.  Dance.  By  the  proofs  in  the  cause,  it  appears 
there  is  a  large  number  of  trees  still  remaining  upon  the  estate,  tnere  is 
no  authority  whatsoever  to  say  that  Mrs.  Dummer  has  gone  to  the  ex- 
tremity of  her  power,  there  will  be  a  considerable  quantity  of  timber 
upon  the  estate  before  Mr.  Chamberlyne  can  have  the  property  in  his 
possession.     As  to  the  words  '<  all  seasonable  times  in  the  year'*  they  are 
nugatory  words,  for  ij'the  timber  is  not  cut  at  a  seasonable  period^  it  will 
not  fetch  its  proper  value ;  and  whether  cut  at  seasonable  times  or  not, 
the  remainder  man  is  in  the  same  situation ;  the  words Jidl  po/wer  and 
authority  imply,  that  the  testator  meant  to  leave  her  to  her  own  discre- 
tion, to  sell  or  convert  the  timber  to  any  use  she  pleased :  as  to  the 
words  timber y  we  claim  nothing  but  what  is  timber.    The  word  timber 
may  be  used  in  several  senses,  as  between  vendor  and  vendee,  just  ts 
the  parties  shall  construe  ;  or,  as  in  a  legal  one,  in  opposition  to  the  s^va 
ccedua  ;  and  though  the  distinction  may  hold  as  to  twenty  years  growth, 
between  ecclesiastic  and  layman,  it  does  not  between  timber  merchants; 
for  they  regard  the  size,  as  much,  if  not  more  than  the  growth  of  timber: 
the  size  of  old  timber  ought  to  be  the  criterion  to  decide  by,  and  thou^ 
a  tree  may  be  of  twenty  years  growth,  if  under  size,  it  is  not  deemed 
timber  ;  four  feet  solid  is  a  timber  tree,  and  so  it  is  proved,  and  there  is 
no  contradictory  evidence  as  to  that  point,  on  the  part  of  the  plaintiff; 
all  the  books  upon  the  subject  agree,  that  two  feet  circumference  and 
six  inches  and  i  girth  constitute  the  proper  dimensions.     This  appears 
by  Iluiion  and  Ro^inson*^  books  of  mensuration.     As  to  what  the  party 
has  cut  under  those  dimensions,  it  is  very  trifling,  not  amounting  to  ten 
ash,  or  so  small  a  number  as  not  to  be  worth  a  reference  to  the  Sfaster; 
the  trees  that  she  has  taken  away,  which  have  been  but  very  feir,  were 
for  the  sake  of  improvement.     She  cannot  be  compelled  to  pay  the 
r  tij^g  T      plaintiff  [*]  for  them.     She  has  as  full  a  power  as  a  tenant  for  life  with- 
out impeachment  of  waste,  and  such  a  tenant  may  cut  down  the  trees, 
eioen  in  lavons  and  pleasure  grounds,  which  are  not  ornamental.   No  tiHii^ 
or  spoil  has  been  committed  by  Mrs.  Dummer,  but  on  the  contrary,  it  is 
proved  she  has  improved  the  house  and  gardens  by  cutting  away  sodm 
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trees,  which  made  the  house  damp,  and  obstructed  the  h'ght,  Sfc.    No        1792. 
canton  spoil  has  been  doncy  and  she  ought  not  to  account.     As  in  tlie      y  ,       ,v 
Bishop  of  London  v.  fVebbj  and  Rolt  ▼.  Somerville  no  satisfaction  was   Chambkrltmx 
decreed  to  the  remainder-men,  for  what  had  been  cut  down ;  only  an         agaifui 
injunction  from  further  cutting,  granted ;  so  far  from  having  cut  the  trees       Dummk*. 
in  an  unhusbandliJce  manner  ttie  evidence  speaks  the  contrary',  and  that 
no  toanton  toilful  waste  or  unnecessary  damage  has  been  done :  she  has 
acted  in  the  most  cautious  manner,  particularly  in  respect  to  those  trees 
which  were  omamentaly  as  appears  by  her  direction  to  the  surveyor. 
As  to  Aston  V.  Aston^  that  was  a  case  where  a  tenant  for  life  had  abso- 
kitelif  stript  the  estate^  Packington's  case  was  of  threats  so  to  do,  by  the 
&ther  to  the  son.     There  is  nothing  in  this  case  to  keep  Mrs.  Dummer 
in  a  state  of  litigation. 

Mr.  Mitford  on  the  same  side. 

The  question  is,  as  to  the  power  Mrs.  Dummer  derived  under  her 
husband's  codicil ;  and,  in  order  to  understand  the  extent  of  such 
power,  Mrs*  Z)ttmmer*s  situation,  previous  to  his  addinvr  this  codicily 
must  be  considered.  By  tlie  will,  the  testator  had  made  her  barely 
tenant  for  life ;  no  freedom  from  in^)eachment  of  waste,  or  any  such 
privilege,  was  given  her  by  the  will.  By  the  common  law,  tenants  in 
dower,  and  guardians  in  socage,  though  they  had  an  interest  in  the 
estate,  had  not  the  privilege  of  waste ;  and  a  writ  o£ prohibition  of  waste 
Is^y  SLgainst  such  parties:'  as  to  all  other  persons,  except  in  those  cases, 
no  distinction  was  made  by  the  common  law  between  an  absoli^te  fee 
and  a  limited  estate,  in  respect  to  waste,  till  tlie  law  interfered,  when 
the  statutes  of  Marlbridge  and  Gloster  gave  a  remedy  against  the  lessee 
for  life,  or  for  years.  In  Levois  Botvles's  case  it  was  held,  that  tenant 
for  life,  without  impeachment  of  waste,  had  a  full  power  over  tlie 
estate  and  entire  property  during  life.  (3)  The  stutute  oi' Marlbridge , 
only  gave  single  damages,  that  of  Gloster  treble,  against  the  lessee  ior 
life,  years,  and  by  the  curtesy  :  the  only  remedy  before,  against  tenant 
by  curtesy,  was  by  a  writ  of  [*]  prohibitioa;  and  no  damage  could  be  r  #550  ] 
recovered  prior  to  the  statutes.  Upon  a  doubt  whether  the  party  was 
answerable  for  waste  till  after  the  writ  of  prohibition  was  delivered, 
the  statute  of  fVest,  2.  gave  damages  for  waste,  before  tlie  writ  de- 
livered. By  Mr.  Dummer  8  will,  Mrs.  Dumjner  was  tenant  for  life 
only,  and  therefore  impeachable  for  waste;  but,  by  the  codicil,  she 
has  power  to  cut  timber,  and  with  no  restriction,  except  such  as  tlic 
words,  *<  at  seasonable  times,*'  Sfc.  may  impose  upon  her.  The  only  doubt 
is  as  to  the  meaning  of  the  word  timber,  and  what  trees  she  lias  autho- 
rity to  cut  under  this  clause.  To  construe  this  word,  we  must  revert 
to  the  case  of  a  tenant  for  life  without  impeachment  of  waste.  Respect- 
ing the  power  such  a  person  has  to  cut  timber,  and  what  kind  of  timber 
such  person  ftiay  cut, — such  a  tenant  might  cut  trees  which  are  not 
denominated  timber.  The  a^e  of  trees  is  not  always  to  be  regarded ; 
for  if  the  trees  are  a  seasonable  wood,  they  may  be  cut  as  timber  under 
twenty  years  growth,  as  is  said  in  the  old  books.  Brooke's  Abridgment, 
tit.  Waste.  Fitzherbert's  Nat.  Brev.  59.  Custom  may  determine  it. 
By  the  will,  Mrs.  Dummer  had  power  to  cut  down  all  coppice  and  tvood 
usually  cut.  She  had  a  right  to  cut  seasonable  wood,  and  such  only  has 
she  cut ;  but  no  power  to  cut  down  trees  which  were  commonly  called 
timber  trees,  and  which  a  tenant  for  life  cannot  cut.  By  the  codicil 
she  has  a.  power  to  cut  every  thing  which  she  had  not  power  to  cut  by 
the  will.     Notwithstanding,  the  plaintiff  contends  she  is  only  to  cut 

(3)  Sec  this  subject  much  discussed  in  the  recent  case  of  Williams  v.  WVliams,  15  Ves. 
419.  rt  icq.,  and  12  Bast,  209.  &c.,  where  it  was  determined  that  the  wife,  who  was  to 
be  considered  as  tenant  in  tail  of  the  husband's  estate  ajlcr  possibility  of  issue  extinct, 
bad  a  coiuequent  privilege  of  legal  waste,  and  property  m  th«  timber  when  severed. 
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1792.        tome,  and  not  all.    If  she  is  to  cut  some,  where  is  die  Un£  to  ie  drawn  f 
^_  ^    V      It  is  a  matter  of  di£Sculty  to  do  that ;  it  is  a  general  power,  aod  tlie  us0 
CRAxvxEiYirs  of  the  word  timber  implies  that  she  may  cut  down  every  thing  whidi 
against        [g  timber.    Supposing  the  testator  not  to  mean  all  timber ;  Ae  supposed 
DuMiufe      sense  must  be,  such  trees  as  tenant  for  life,  not  impeachable  for  wa8le» 
is  commonly  supposed  to  have  a  right  to  cut.    It  is  to  be  preaumed  that 
the  testator  used  the  word  timber  in  the  vulgar,  and  npt  in  the  lef^ 
tense,    (Mr,  Miiford  then  observed  upon  Uie  evidence,  much  to  the 
same  purpose  as  the  counsel  before  him.)    If  the  tenant  for  life,  without 
impeachment  of  waste,  clears  the  wood  of  the  rottieo  timber,  it  is  ^ood 
husbandry,  as  it  promotes  the  growth  of  the  other  trees.— There  is 
evidence  to  that  purpose.    The  power  of  Uiis  court  is  discnHonary^  and 
must  be  applied  to  former  cases.    The  first  case  is  Abrahal  ▼•  BuUf 
2  Freem.  53.     2  £q.  Ca.  Abr.  757.,  it  shews  only  that  mitchiemms 
paste  ought  to  be  restrained,  and  the  Court  might  nioderate  that  power 
[  *561  3      which  the  law  gives ;  [*]  no  very  precise  rule  is  laid  down,  which  dievs 
that  the  Court's  interference  is  purely  a  matter  of  discretion.    There  is 
another  case  before  Lord  Nottingham,  1701,  Cook  v.  Whak^t  Eq.  Abr. 
400.,  and  another  case  of  Wuliams  v.  Day,  2  Ch.  Ca.  S3.,  a  woman 
tenant  in  tail,  after  possibility  of  issue  extinct,  restrained  from  cuttiag 
in  particular  parts  of  the  estate,  because  it  seemed  malicious.    Ikma 
these  cases,  it  seems,  the  Court  will  never  interfere,  unless  a  malicioos 
intention  appears  in  these  cases.    But  still  the  timber  cut  was  not 
treated  as  tne  property  of  the  remainder-man ;  there  was  nothing  moie 
than  an  injunction.     The  next  case  is  Vane  and  Barnard,  1  Salk.  161. 
2  Vernon,  738. ;  it  is  considered  as  a  leading  case :  it  is  there  said,  the 
clause  without  impeachment  of  toaste  is  never  extended  to  the  destnio- 
tion  of  the  thing  itself,  but  only  to  a  &ir  enjoyment  of  it ;  and  in  Sal" 
held,  it  is  said,  an  injunction  was  granted,  because  of  the  abuse  of  the 
power,  and  derogatory  to  the  grant.    In  Lord  Somervile'B  case,  S  Eq. 
Abr.  ffroves  of  trees  were  cut  down,  but  the  result  of  the  case  was,  that 
the  plaintiffs  could  not  have  the  value  of  the  timber ;  but  the  Court 
would  restrain  such  practice.     Sir  Herbert  Packington*8  case  was  the 
case  of  an  injunction  merely.    It  was  admitted  by  the  answer,  that  numy 
trees  had  been  cut  down,  though  the  reporter  erroneously  statea  only 
two  or  three  oaks.    No  claim  was  made  of  the  trees  so  cut  down. 
Leighton  v.  Leighton  was  an  injunction  merely  to  restrain  the  defendant 
from  waste  or  spoil,  and  not  from  cutting  the  trees.    (Lord  Chamcelkr 
observed,  that  injunction  was  very  much  at  large.)    Then  came  Astom  v. 
Aston,  before  Lord  Hardmche,  who  considered  the  former  cases  as 
voluntary,  malicious,  or  intended,  or  extravagant,  or  humorous  waste. 
Obrien  v.  Obrien  is  matter  of  injunction  only.    Piers  and  Piers  is  per- 
fectly distinguishable  from  the  present ;  as  is  CasUemain.  and  Crmeen, 
Aston  V.  Aston  is  not  applicable,  as  the  Court  went  upon  the  situation  ef 
the  jointress,  and  that  the  trust  term  was  only  to  raise  so  muoh  monev 
by  sale  of  the  timber,  as  was  necessary  for  repairs  of  the  estate ;  aad, 
from  the  nature  of  the  settlement,  the  Court  held  she  should  nqt  have 
the  benefit  of  the^erm,  without  making  a  satijfactian  for  the  injurj  done 
to  the  estate  by  cutting  the  timber.    Lord  Cardigan  v.  Duke  of  Mm^ 
tague  was  a. case  of  partition,  and  not  Uie  least  applicable.    FVwns  the 
result  of  the  cases  it  appears  that,  where  the  Court  interflNred  ob  the 
ground  of  ornamental  tunber,  it  has  been  the  mtention  of  the  tenant 
lor  life  to  destroy  the  estate,  and  to  make  it  no  longer  a  phioe  of  efuat 
[  *^62  ]      enjoyment :  and  the  [*]  Conrt  has  not  considered  merely  the  maaosr 
of  plantation  of  the  trees.    If  parties  were  always  prohibited  from  cat- 
ting avenues,  rows   of  limes,  Sfc,  in  some   counties,  such  prohibitioo 
would  prevent  the  party  from  cutting  any  timber.     No  case  has  war- 
ranted an  account.     According  to  the  authority  of  I^enis  JSiAdu*  ceMt 
the  property  is  not  in  the  plaiutiflT.  but  in  Mrs.  Dummers  as  tenant  for 
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lift,  she  has  the  legal  right  to  the  property,  and  the  Court  can  only         1792; 
restrain  the  party  abusing  that  property,  ^    -^  lu^ 

Lord  Chancellor.     If  the  Court  restrains  the  cutting,  it  goes  upon    Cuamberltmk 
the  idea  that  the  timber  is  not  conveyed  by  the  grant.  agaifist 

Mr.  Mitfbrd.     Suppose  the  trees  not  to  be  ornamental,  the  property       Dumm**. 
is  Mrs.  Dummer's ;  if  they  are  ornamental,  the  plaintiff  has  a  right  to 
protect  them. 

Lord  Chancellor.  This  is  not  within  the  idea  of  waste,  but  destruc- 
tion. Lord  Co^e  lays  it  down  that*  if  trees  are  not  timber,  yet,  if  they 
afibrd  shelter,  it  will  be  waste  to  cut  such  trees. 

The  operation  of  law  preserves  timber  upon  tlie  inheritance,  as  part 
of  such  inheritance ;  and  where  it  is  not  an  actual  spoiling  of  the  estate, 
it  shall  not  be  deemed  a  destruction,  but  the  property  be  considered  as 
that  isi  a  tenant  for  life.  This  is  a  question  as  to  the  extent  of  the  grant ; 
for  if,  by  law  she  has  a  ri^ht  to  cut  the  timber,  it  is  a  gift  to  her  of  ' 
such  timber ;  but  if,  according  to  equitable  construction,  she  has  not 
the  grant  to  cut  timber,  the  consequence  of  the  grant  not  extending  to 
it  is,  that  it  will  remain  as  if  it  had  not  been  inserted.  That  seems  to 
be  the  point  where  the  difficulty  arises,  whether  this  grant  extends  to 
trees  which  are  novjor  profit*  As  to  the  case  of  RoU  v.  Somerville, 
it- came  on  upon  demurrer,  which  was  entirely  over-ruled,  so  that  no 
judgipent  proceeded  upon  it. 

'  In  the  case  of  The  Bishop  of  London  v.  JVebSy  tliere  was  not  a  word 
of  an  account  in  the  prayer  ot  the  bill :  the. question  was  not  agitated ; 
no  enquiry  before  the  Master  was  asked  for.  If  this  case  came  within 
the  description  of  tenant  for  life  without  impeachment  of  waste,  trees 
which  were  cut  down  cannot  be  replaced;  and  though,  as  trees  af- 
ford shelter  or  ornament,  they  might  be  valuable  in  ihemsclvesy  and 
therefore  the  party  answerable,  [*]  yet  as  to  what  are  cut  in  pleasure-  [  *563  ] 
grounds  and  gardens,  they  cannot  come  within  the  description  of  orna-- 
ment  or  shelter.  (4) 

Mr.  Morris's  description  of  the  power  is  too  general :  he  says  she 
niight  cut  every  thing.  The  codicil  must  be  coupled  with  the  words- 
**  of  the  want  of  power  ;*  and  the  fair  construction  is,  that  she  might  cut 
down  timber  in  a  hushandAike  manner  for  her  use  and  benefit ;  aiid  had 
no  further  power.  The  common  law  knows  of  no  distinction  but  under 
twenty  years,  or  above  that  period ;  but  the  dealers  in  timber  understand 
four  feet  solid  timber ;  but  it  is  questionable  whether  so  in  all  situations,, 
and  that  a  tree  of  such  a  description  is  to  be  cut  down  as  a  timber  tree. 
An  estate  may  be  perfectly  stripped  if  there  are  no  other  trees  lefl 
upon  it ;  and,  if  so^  the  estate  might  be  left  without  timber.  The  mosi 
reasonable  case  is  Castteniain  v.  Craven ;  though  different  in  point  of 
circumstances,  it  shows  what  the  Court  has  done  in  respect  to  cutting 
timber,  and  that  it  has  made  a  distinction  between  thriving^  and  un- 
thriving  timber ;  though  the  word  timber  is  used  in  such  a  general  way, 
yet  the  Court  will  put  such  a  reasonable  construction  upon  it  as  the  case 
will  bear.  The  words  husband4ike  and  reasonable  used  in  Aston  v. 
A  stony  though  perhaps  vague  and  general  in  their  meaning,  yet,  ac- 
cording to  the  judgment  of  persons  skilled  in  timber,  are  easily  defined. 

Here,  Mrs.  Dummer  had  no  thought  of  abusing  or  destroying  the 
property,  she  meant  to  occupy  it  as  a  person  wishing  to  reside  in  the 
place,  would  desire  to  occupy  it. 

If  it  does  not  appear  there  has  been  destruction,  it  would  be  pre- 
niature  to  refer  it  to  a  Master's  office ;  if  any  enquiry  is  necessary,  it 
would  be  proper  to  send  it  to  a  jury  to  enquire  whether  there  has  been  ^ 

(4)  See,  however,  the  order  in  tfte  principal  case,  stated  from  R.  L.  atUea,  1  vol.  1$S., 
and  t/u  Editor's  note,  UtkL  1^6, 
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I7d3.         any  de9tr^ctlon  committed.    In  Lord  Castlemain  v.  Craven^  the  Court 

^^^ym^      sent  it  to  issues  to  try,  1st,  the  value  of  the  thriving,  2d,  of  the  un- 

CuAMBEELTi«K  thriviog  timber.    In  the  present  case  the  proper  issues  would  be; 

ag(Utui        1st,  Whether  Mrs.  Dummer  has  cut  down  any  trees,  by  which  she  has 

DuMMCR.       deprived  the  mansion  house  of  Cranbury  or  fVoolston,  of  any  ornament 

'  or  shelter ;  2dly,  Whether  she  has  cut  down  any  trees  not  commonly 

esteemed  timber,  and  not  usually  cut  down  by  tenants  for  life  without 

impeachment  of  waste,  as  such. 

t  *S64  2  [*]  ^^'-  Mansfield  in  reply. 

It  is  a  point  of  discretion,  and  difficult  to  fix  a  precise  rule  by  which 
the  ludgment  of  the  Court  is  to  be  governed :  but,  considering  the  nature 
of  the  case,  and  the  power  under  which  Mrs.  Dummer  has  acted,  the 

'^  direction  must  be  similar  to  that  in  Aston  v.  Aston.    The  consequence 

of  the  preventive  jurisdiction  must  be  to  give  an  account*     Mr.  Mitford 
is  mistaken  as  to  the  ancientlaw.    Till  the  stat.  2d  of  Westminster,  tnere 
was  no  remedy  but  the  writ  *of  prohibition.     An  action  on  the  case  for 
'"  damages  would  lie  for  waste,  after  the  writ  served.     Westm.  2.  ^ve  the 

account  of  waste,  and  in  analogy  to  it  this  Court  has  exercised  its  juris- 
diction, by  injunction ;  and,  consequently,  it  gives  an  account.  Under 
this  known  power  Mrs.  Dummer  has  committed  legal  waste.  Mrs. 
Dufnmer  his  a  limited  and  special  power ;  very  unlike  to  that  of  a  tenant 
for  life  without  impeachment  of  waste ;  yet  as  she  has  cut  a  great  number 
of  trees,  some  of  them  extremely  small:  a  number  of  oaks,  250  of  which 
werd  v^ued  only  at  3^.  and  2s,  a  tree. —  The  testator's  object  was 
merely  to  give  her  a  potoer  of  cutting  timber  for  profit^  and  not  ex- 
travagantly: not  to  cut  down  all  the  timber,  at  one  season^  but  sue- 
cessiiely.  As  to  trees  for  ornament  and  shelter,  she  had  no  authority  to 
cut  them,  as  this  power  extended  only  to  trees  for  profit.  As  to  the 
I  •  ^  "  "  issues,  no  such  were  ever  directed :   the  former  is,  whether  she  has 

deprived  the  houses  of  ornament  or  shelter ;  which  would  be  an  extra- 
orainary  question  to  be  sent  to  a  jury  :  the  real  question  is,  whether  the 
pbssessor  who  lefl  them,  lefl  them  as  ornamental.  The  second  issue, 
whether  they  were  such  trees  as  are  usually  cut  by  tenant  for  life  with- 
out impeachment  of  wastCy  is  a  question  of  law  and  not  of  fact,  fit  only 
for  a  jtiry  of  conveyancers :  there  must  be  such  a  reference  as  that  rs 
Aston  V.  Aston. 

Lord  Chancellor  said,  this  was  a  very  unusual  application.  The  right 
is  of  as  loose  a  form  as  any  known  in  this  Court;  every  diligence  should 
be  applied  by  the  Court,  to  direct  the  enquiries  in  such  a  way  as  to  give 
the  least  nbssible  expence  and  difficulty  to  the  parties.  He  therefore 
directed  the  cause  to  stand  over  till  the  first  day  of  causes  after  the 
t^rm,  and  desired  that,  in  the  mean  time,  he  might  be  attended  widi 
copies  of  former  decrees,  and  injunctions  in  cases  of  waste. 

[  *565  ]  C*],'^'^^  cause  accordingly  stood  over,  and  no  judgment  was  given 

till  the  21'th  of-iVf(fl^,  1792,  when  a  trial  at  law  was  directed  upon  the 
following  issue,  whether  the  defendant  Harriot^  now  wife  of  ■ 
Dance,  had  cut  any  timber  or  other  trees  which  had  been  placed,  or 
designcdJy  Icfl  for  the  ornament  or  shelter  of  the  mansion  house, 
gardens,  and  pleasure-grounds  at  Cranbury^  and  at  Woolston  (5) ;  and 
also  whether  the  defendant  had  cut  any  saplins  or  young  trees  down 
which  are  not  proper  to  be  felled  as  timber  (5),  and  what  damage  had. 
been  sustained  thereby:  and  the  plaintiff  was  to  be  plaintiff  at  law,  and 
the  defendants,  Dance  and  his  wife,  to  be  defendants,  and  the  usual 
directions  were  given,  and  the  consideration  of  costs  and  further  di- 
rections reserved  till  after  the  trial. 

{3)  Sec  the  extract  from  U.  L.  of  the  order  originally  made  in  this  matter,  aniea^ 
1  vol.  168.  note  (3),  The  Editor  has  observed,  ibid,  166  note  (l),  that  it  has  serfcd 
ai  a  general  precedent  for  injunctions  in  similar  cases. 
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IN  THE  Court  of  Chancery.  56d^ 

1792. 
Ellis  and  Wife  against  Atkinson  and  Another. 

®  In  Court, 

Matter  snd 

(Rdg.  Lib.  1791.  A.  fol.  711.  b.)  TrvUfy,  1789. 

24th  A/oy,  1792. 

L AINTIFF,  Thomas,  the  husband,  being  entitled  to  a  sum  of  4000/.  Hiuband  and 
secured  on  a  mortgage,   and   it  being  intended  previous  to  the  wife  agrw  that 
marriage  between   plaintiffs,   to  settle  2000/.,  the  moiety  of  the  said  ^^^'^^ 
sum,  and  the  interest  thereof,  upon  plaintiff,  Susannah,  for  her  sole  and  jfg^^jf^^ 
separate  use,  and  to  be  at  her  disposal  notwithstanding  her  coverture,  [and  alio  ba- 
by indenture  of  lease  and  release,  d[ated  7th  and  8th  of  February ^  1787>  cotumgent  i«. 
Thomas  assigned  to  the  defendants,  their  executors,  Sfc.  the  said  prin-  ▼enioiiary  in- 
cipal  sum,  and  the  interest  thereof,  and  the  security  for  the  same,  in  **"^  *^l^ 
trust,  after  the  solemnization  of  said  marriage  as  to  20001.  one  »"oicty  J^JJ^j^ 
thereof,  and  the  interest  attending  the  same,  for  plaintiff,   Thomas,  his  ^^  (in  gbaii 
executors,  ^c,  and  as  to  the  other  moiety  ''  in  trust  that  tliey,  during  be  pM  to  the 
"  the  joint  lives  of  plaintiffs,  pay  the  mterest  of  said  last  2000/.  to  huibend:  the 
"  plaintiff  Susannah's  proper  hands,  or  to  such  person  or  persons^  and  ^Jl^^* 
for  such  purpose  as  plaintiff,  Susannah,  notwithstanding  her  coverture,  execution*by 
by  any  writing  or  writings  under  her  hand,  should  yrom  time  to  time  decree  of  thk 
direct  and  appoint,  to  the  intent  that  the  same  might  be  for  her  8ole>  Court. (l) 
separate,  and  peculiar  use  and  benefit,  and  might  not  be  subiect  to 
the'debts,  control,  disposition,  or  engagements  of  plaintiff,  Thomas  i 
'<  for  which  purpose  the  receipt  of  plaintiff,  Susannah,  or  of  such  person 
"  or  persons  as  she  should  direct  or  appoint  to  receive  such  interest, 
should,  alone,  be  a  sufficient  discharge  for  the  same,  to  the  said  de- 
fendants; [*3  and  in  case  Susannah  should  happen  to  survive  the  said      r  #555  ] 
plaintiff,  Thomas,  then  the  said  last  mentioned  sum  of  2000/.  should 
*'  immediately  ajler  his  decease,  be  in  trust  for  said  Susannah,  her  exe- 
cutors, Sfc.  (2)  .*  but  in  case  said  Su^annan  should  happen  to  die  in  his 
life-time  (3),  then  the  same  should,  from  and  immediately  after  her 
decease,  be  upon  such  trusts,  and  for  such  purposes,  and  in  such 
manner  and  form,  either  absolutely  or  conditionally,  as  she,  notwith- 
standing her  coverture,  by  any  deed  or  deeds,  writing  or  writings,  by 
her  signed,  sealed,  and  delivered  in  the  presence  of  two  or  more 
«<  credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or  any 
**  writing  in  the  nature  of  her  last  will  by  her  signed  in  the  presence  pi* 
a  like  or  greater  number  of  such  witnesses  as  aforesaid,  should  direct 
or  appoint :  and  in  default  of  such  direction  or  appointment,  or  until 
such  direction  or  appointment,  having  been  so  made,  should  take 
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( 1 )  This  deciiion  seenis  clearly  wrong,  in  so  Jar  as  related  to  the  vi^es  contingent  interest  in 
the  event  of  her  survimng  the  husband :  though  her  power  was  absolute  as  to  the  interest  of 
the  fund;  and  also  as  to  the  principal  of  it,  as  with  reference  to  her  death  in  his  life-time: 
agreeably  to  Hulnxe  v.  Tenant,  atUea,  I  vol.  16.,  Gorges  v.  Fettijtlace,  and  JPi/bus  v. 
Smith,  antea,  6.  &  340.  Qud  vide  the  notes  j}assini.  Sir  Lloyd  Kenyon%  decision  in  the 
cose  of  Mrs.  John  BuUery  cited  in  the  principal  case,  p.  567.  >  and  which  seems  to  have 
had  great  effect  upon  it,  has  been  held  decidedly  erroneous.  It  is  the  case  called  Mem  Car^ 
mick  V.  BuUer,  in  1  Cox,  Ch.  Ca.  557.,  and  is  much  observed  upon  and  disapproved  by 
Liord  Eldon  C,  8  Ves.  174.  et  seq.  See  also  10  Ves.  583,  584.  et  seq,;  and  in  parti- 
cular the  Editor* s  notes  to  Frasery.  BaiUie,  antea,  1  vol.  518.  519.,  and  Mr.  Roper*s 
1  vol.  Bar.  &  Feme,  p.  243.  et  seq.,  more  especially  251,  252. 

(2)  The  decision  seems  quite  erroneous  as  to  this  contingent  interest.     Vide  note  (1). 
(3 j  The  appointment  would  have  been  good  to  this  extent :  but  it  seems  the  Courft 

went  to  a  greater  extent  than  the  parties  themselves  had  contemplated.  The  appointment 
seems  to  have  specifically  executed  the  power  she  had  to  dispose  in  the  event  of  her  death  m 
the  life-time  of  her  husband.  Whereas  the  decree,  by  directing  a  transfer  of  the  funds, 
stripped  the  wife  of  her  reversionary  interest  in  the  event  of  survivorship,  which  she  had 
not  specifically  passed,  and  could  not  have  effected  if  ^e  bad  attempted  it. 

"  effect. 
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'^  effect,  and  when  the  trusts  or  interests  thereby  directed  or  appointed 
^*  should  respectively  end  or  determine,  and  as  to  such  part  of  me  said 
*^  sum  of  2000^.  whereof  no  such  direction  or  appointment  should  be 
^'  made,  in  trust  for  the  executors  or  administrators  of  said  Susannah^ 
^<  as  part  of  her  personal  estate/'— The  marriage  afterwards  took  effect, 
and  the  interest  accruing  oA  the  2000/.  was  paid  to  Susannah^  up  to  the 
8th  of  August  preceding  the  filing  of  the  bill ;  but  the  husband  and  wife 
having  agreed  that  she  should  give  up  to  the  husband  all  her  interest  in 
the  2000/.  she  by  deed  poll  1st  of  December,  1788,  reciting  the  power» 
**  directed  and  appoiniea  that  plainttff^y  Thomas,  or  his  assigns,  shouldf 
«  thenceforth,  during  the  loint  lives'  of  said  plaintiff,  receive  the  interest 
**  of  said  20001.  for  his  sole  use,  and  that  in  case  she  should  die  in  the 
*^  Ufe-time  of  the  said  Thomas,  the  sum  of  2000/.  should,  immediatdy 
*^  after  her  decease,  be  in  trust  for  the  plaintiff,  Xhwnas,  his  executon, 
*<  administrators,  and  assies  (4) ;  and  she  (so  far  as  she  was  in  law,  or 
*^  equity  capable  of  so  doing)  assigned  the  said  sum,  to  hold  the  same 
*^  unto  said  plaintiff,  Thomas,  Sfc.**  and  they  applied  to  the  trustees  lo 
assign  the  same  to  plaintiff,  J%omas, .  and  the  trustees  refusing  to  do  soy^ 
without  the  direction  of  this  Court,  they  filed  their  bill  for  that  purpose* 
The  cause  came  on  among  the  short  causes,  the  last  day  but  one  of 
Easter  term,  1 789,  whea  the  wife  attended  in  Court  to  consent  that  the 
sum  of  2000/.  might  be  assigned,  and  the  securities,  Sfc.  for  the  mort- 
gage-money delivered  up,  to  the  plaintiff,  Thomas, 

[*]  Lord  Chancellor,  then,  doubted  much,  whether  he  could  take  the* 
wife's  consent,  but  took  it  as  far  as  it  might  be  available ;  at  the  same 
time  desiring  its  efiect  might  )^  considered. 
It  came  on  again  in  Trinity  Term. 

Mr.  Solicitor  General.      When  this  question  was  on  bef<H^  your 
Lordship's  doubt  was  not  as  to  the  principal  sum,  but  .whether  she 
could  give  the  interest  irrevocably  to  the  husband  ;  the  interest  being  to 
be  paid  to  such  person  or  persons  as  sheyrom  time  to  time  should  appoiot 
K  feme  covert  having  a  separate  property  is,  as  to  that,  sifeme  sole, 
Peacock  v.  Monk,  2  Vesey,  190. ;  and  if  she  borrows  money  and  gives  a 
bond,  that  will  be  the  foundation  of  a  demand  out  of  her  separate  proper- 
ty, ihid.  p.  192.     So  in  Norton  v.  Turvill,  2  P.  Wms.  144.,  the  woman's 
separate  estate  was  held  to  be  liable  to  her  bond.    In  Grigby  v.  Cos, 
1  Vesey,  517v  i^  ^^  held  that  as  to  any  thing  settled  to  her  sole  use,  the 
is  to  be  considered  as  Sifeme  sole.    In  I'haver  v.  Gould  cited  at  the  end 
of  that  case,  money  to  be  laid  out  in  land  to  be  settled  to  husband  for 
life,  then  to  wife  for  life,  was  paid  to  him.    In  Hulme  v.  Tenant,  (ante, 
vol.i.  p.  16.)  the  wife  joining  in  a  bond  with  the  husband  made  her 
separate  property  liable.    In  Biscoe  v.  Kennedy  (cited  in  the  note  there) 
the  wife's  property  so  settled  was  considered  as  the  property  of  ^femt 
sole,  and  liable  to  her  debt  before  the  marriage.    In  Allen  v.  Papooorth, 
1  Ves.  16S.,  (5)  it  was  held  that  the  wife  joming  with  the  husband  in 
bringing  the  bill  that  her  property  may  be  applied  to  payment  of  her 
debts,  is  a  sufficient  appointment.    Here,  the  money  beine  to  be  paid  to 
the  use  of  the  wife  during  the  joint  lives,  a  fine  would  nave  barred  a 
similar  interest  in  lands :  and  if  a  fine  would  have  barred  at  law,  her 
examination  here  is  equivalent ;  then  if  she  dies,  the  husband  has,  by 
this  appointment,  an  interest  in  the  fund,  and  if  she  survives,  she  is  com- 
petent»  by  her  assent  in  Court,  to  bind  herself.    Lord  Kenyon  did  the 
same  thing,  upon  great  consideration,  in  the  case  of  Mrs.  John  BuUer,  (6) 


i; 


!4)  Sec  Uie  preceding  note. 
5)  Stated  fully  ftom  Rc^.  Lib.  in  the  Editor's  Supplement  to  Vesey,  senior,  88, 
etfeq. 

(6)  liac  Carmkk  v.  BuUer,  1  Cox,  Ch.  Ca.  357.;  but  that  case  is  not  law.     See  per 
Lord  EMon  C.  8  Vcs,  174.  ei  seq,,  ct  vide  10  Ves.  583,  584.  &c.,  ti  note  (I)  an/oi. 

•  who 


IN  TH£  Couht  of  Cuamcery*  563r 

10  was  entitled  to  property  for  life,  with  remainder  to  diildren,  he,         1793; 
th  her  consent,  ordered  a  part  to  be  raised  for  the  advancement  of  a      ^  -^        * 
lild*  Et&is 

Lord  Chancellor.      The  question  is,  whether  from  the  peculiarity  of        nt^ainat 
is  trust,  it  did  not  intend  the  whole  to  go  to  her,  if  she  sunrived.    If  it      Awumwi. 
IS  not  to  be  paid  according  to  the  instalments,  [*]  then,  whether  the      [  ^5683 
Ifie  can  dispose  of  her  eventual  interest,  ot  of  the  produce  in  the 
ean  time.     The  case  before  Lord  Ken^on^   was  a  case  of  general 
operty. 

Mr.  HoUist  mentioned  a  case,  8  Atk.  7I->  Pearson  v.  Breretan,  where 
oney  given  to  persons,  in  trust  for  the  wife,  to  be  laid  out  in  land,  was 
dered,  by  her  consent,  to  be  paid  to  the  husband. 
This  cause  stood  over,  and  came  on  again^  when  Mr.  Solieiiat  General^ 
Ided  to  the  cases  he  had  before  cited,  that  of  Ciarke  v.  Putort  RolUp 
itb  Marchf  1778,  f  cited  ante^  S4i6,  note3  where,  by  settlement  8th  Feb* 
76,  2000^.  Bank  stock,  was  covenanted  to  be»  aod  was  transferred  to 
ustees  in  trust  to  pay  the  interest  and  dividends  to  such  persons,  id 
icb  proportions,  and  for  such  purjposes,  and  in  such  manner  and  form 
plamtiff,  Margaret^  should,  mm  time  to  time  during  ber  Iife»notwitb- 
lading  her  coverture,  by  any  note  or  writing  und^  hand,  direct  or  ap* 
»int,  and  in  default  of  such  direction  or  appointment  into  the  proper 
dads  of  plaintiff,  Margaret^  for  her  separate  use,  S^. :  and  after  the 
Ath  of  plaintiff,  Margaret^  to  transfer  th^  Bank  stock  unto  plaintiff  her 
Lsband,  if  then  livin^r  if  not,  to  his  executors,  S^c.  as  part  of  his  own 
irsonal  estate.  On  bill  filed  by  the  husband  and  wife  against  die  trus* 
es,  without  making  any  appointment,  the  Court,  with  consent  of  the 
ife  in  court,  decreed  the  transfer. 

Mr.  HoUist  also  added  the  case  of  Nieman  v.  Cartom^j  24th  April,, 
71}  [cited  anteay  346.  note]  a  legacy  given  to  the  wife  for  her  sole 
a  with  a  power  of  appointment  by  will,  and  in  de&ult  of  appoiotment* 
her  executors ;  ordered,  upon  her  consent,  to  be  paid  to  urn  husband- 
The  cause  again  stood  over,  and  was  said  to  be  compromised ;  but, 
i  the  24th  of  Ma^f  1792,  Lord  Chancellor,  qoade  his  decree.  That  the 
iendants  should  assign  the  sum  of  2000^  the  moiety  of  the  iiOOQl^ 
cured  by  mortgage  on  the  premises  in  question,  and  appointed  by  the 
dentures  of  settlement  of  the  7th  and  8th  da3rs  o^Febru^ru^  1787,  for 
e  sole  and  separate  use  of  the  plaintiff,  Susannah^  and  such  interest  as 
e  Master  shall  find  to  be  due,  m  respect  of  such  2000/.  to  the  f^mntiff^ 
^  virtue  of  and  under  the  deed-poll  and  appointment  dated  Ist  December, 
*88,  (7)  and  that  the  defendants  should  re-convey  the  mortgaged  pre- 
ises,  free[*]  and  clear  of  all  incumbrances,  to  tlie  plaintiff,  Thomas.  Ellis,  [  *$Qg  J 
to  whom  he  shall  appoint,  and  that  the  plaintiff  should  pay  unto  the 
ifeidants  the  costs  of  this  suit. 

(7)  7%tsioai^D»i^6<!y(in^<A«i7H;(^a/yx>in/m<»tr  £/*^e|wr(ii?<«    See  the  appoiotmeiiV 
teth  p*  566»»  8Ih)  note  (3;  thereupon. 
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Woodcock  against  The  Duke  of  Dorset*  [On  a  rebcaringj 

(Reg.  Lib.  1791.  B.  fol.  118.  b.) 

nr^HIS  bill  was  filed  by  the  plaintiff  as  administrator  of  the  late  CouDtetf 
^  of  Thanety  and  stated  that,  by  settlement  dated  BthJtdy^  1744, 
made  between  the  Right  Honourable  John  Earl  G&voer  of  the  first  part ; 
Lord  John  Sackviile^  second  son  of  Lionel  Duke  of  Dorset,  and  the 
Honourable  Lady  Frances  SackviUe  his  wife,  one  of  the  daughters  of 
the  said  John  Earl  Gotoer  of  the  second  part ;  and  trustees  of  the  third 
part ;  recttins  amon^  other  things,  the  provisions  made  by  the  marriage 
settlement  of  the  said  Earl  Goxver  wiUi  Lady  Evdyn  his  first  wife,  and 
that  Mrs.  Gertrude  Tolhursty  by  her  will,  gave  all  her  real  and  pereonal 
estate,  (subject  to  a  legacy  of  1000/.  to  the  said  "LadY  Frances)  to  Earl 
Gonoer,  and  that  the  said  John  Earl  Goxver  had  by  his  former  wife  two 
sons  and  five  daughters,  and  that  by  deed-poll  dated  the  6th  June^  then 
past,  he  had  appomted  5500L  (including  the  said  1000/.)  for  the  provisioQ 
of  the  said  Lady  Frances,  and  also  recitmg  that  Lord  John  SackviUe  was 
desirous  to  make  a  provision  for  himself  and  Lady  Frances  his  wife,  and 
the  issue  of  their  bodies,  and  to  that  end  proposed,  that  the  said  Earl 
G&voer  should  pay  to  him  500/.  part  of  the  said  55O01.  and  should  retain 
the  remaining  5000/.  in  consideration  of  his  making  an  immediate  pro- 
vision for  him  and  his  family :  It  was  witnessed,  (2)  that  the  trusteei 
should,  out  of  the  rents  and  profits  of  the  estate  thereby  conveyed  to 
them,  [or  by  sale  or  mortgage,  Sfc.2  raise  and  pay  the  yearly  sum  of  2O0/. 
to  the  said  Lord  John  and  Lady  Frances,  during  their  natural  lives,  [and 
the  life  of  the  longest  liver  of  them]  and  on  the  further  trust,  that  if  the 
giaid  Lord  John  and  Lady  Frances  should  leave,  (1)  at  the  death  of  the 
survivor  [of  them]  any  child  or  children  of  their  txvo  bodies  begotten,  to 
raise  [and  pay]  the  yearly  sum  of  200/.  for  the  maintenance  of  suck 
child  or  children  [in  such  manner  as  the  said  trustees  should  think  fit] 
until  [such  child  or  children]  should  attain  the  age  of  tvoent^'One  yean, 

(1)  This  seems  to  be  the  strongest  decision  upon  the  snbject,  in  opjMmtim  to  woritm 
**  difficult  to  manage  *'  as  were  here  used:  and  Lord  Eldon  C.  has  repeatedly  stated  dnt 
it  can  only  be  maintained  upon  [the  certainty  that  the  Court  attained]  the  clear  imtentim 
of  the  parties.  See  in  Hope  v.  Lord  O^den,  6  Ves.  508.  509.,  in  Pawis  ▼.  Burddt^ 
9  Ves.  436,  437.  &c  See  idso;>er  Sir  W,  Grant  M.  R.,  in  Howgraee  ▼.  Cartier,  S  V» 
&  Beames,  85,  86,  87.  note  (4)  jwstea.  The  courts  certainly  have  long  inclined,  sod 
do  certainly  lean  strongly  in  favour  of  the  resting  of  portions,  as  between  parent  sod 
ohild;  and  the  genenu  rule  now  existing  is,  that  such  portions  are  to  be  considerid  as 
meant  to  be  vest^  at  21,  or  marriage,  unless  there  be  something  in  the  instrument  utteriy 
iTicamjMUible  with  such  a  construction.  The  Editor  has  already  cited  the  words  of  Lord 
£ldon  C  to  that  effect,  (from  the  case  of  Codrington  v.  Lord  Foley,  6  Ves.  378.  &c), 
in  the  note  to  Conway  v.  Conway,  antea,  267.,  and  cannot,  perhaps,  conclude  here  man 
acceptably,  with  reference  to  the  precise  point,  than  by  an  extract  of  Sir  W.  Grant  llLB.'i 
deduction  of  the  principle ;  thus,  in  Howgrave  v.  Cartier,  3  Ves.  &  Beam.  85,  86. 

**  The  sort  of  question  that  arises  in  this  case  has  so  frequently  occurred  of  latc^  tlist 
**  there  is  no  great  difficulty  in  collecting  the  law  upon  it.  If  the  settlement  deariy  and 
"  unequivocally  makes  the  right  of  the  child  to  a  provision  depend  upon  its  surviving 
*'  both  or  either  of  the  parents,  a  court  of  equity  has  no  authority  to  controul  that 
**  disposition.  If  the  settlement  is  incorrectly  or  ambiguously  expressed,  if  it  contains 
**  conflicting  and  contradictory  clauses,  so  as  to  leave  in  a  degree  uncertain  the  period, 
**  at  which,  or  the  contingency  upon  which  the  shares  are  to  vest,  the  Court  leans 
•*  strongly  towards  the  construction  which  gives  a  vested  interest  to  the  child,  when  that 
**  diild  stands  in  need  of  a  provision ;  usually  as  to  sons  at  the  age  of  21 ;  and  as  to 
'<  daughters,  at  that  age  or  marriage." 

(2)  The  terms  of  &e  settlement  are  stated  from  Reg.  Lib.  in  the  note  to  5  Ves.  & 
Beam.  82. 

then 


IN  THE  Court  ov  Cuamcery, 


£!69 


then  to  raise  the  sum  of  5000^.  and  pay  the  same  to  such  (3)  child  or 
children,  in  equal  shares  upon  their  attaining  their  respective  ages  of 
twenty-one  yearsy  and  if  there  should  be  but  one  {such  (4)]  child,  tm^n  to 
such  child. 

[♦]  Lord  John  and  Lady  Frances  had  issue  two  children,  the  defend- 
ant the  Duke  of  Dorset^  and  the  late  Lady  Thanet,  who  died  in  the  year 
1778,  having  attained  her  age  of  twenty-one  years,  in  the  life-time  other 
mother  the  said  Lady  Frances^  and  having  survived  her  father  Lord  JbAli, 
but  died  in  the  lifetime  of  the  said  Lady  Frances. 

And  the  question  was,  whether  Lady  Thanet  dying  in  the  lifetime  of 
her  mother,  was  entitled  to  a  share  of  the  5000/.  with  the  defendant,  the 
Duke,  or  he  having  survived  his  father  and  mother,  was  entitled  to  the 
whole  of  that  sum. 

Mr.  Solicitor  General  and  Mr.  Campbell  for  the  plmntiff,  contended  that 
Lady  Thanet  was  entitled  to  a  moiety,  notwithstanding  her  having  died 
in  the  life-time  of  her  mother :  that  the  meaning  of  the  settlement  was, 
to  provide  for  the  issue  of  the  marriage,  not  to  give  any  thing  to  Lord 
Gotoer;  if  the  literal  construction  was  the  true  one,  and  both  the  children 
had  died  in  the  life-time  of  the  mother.  Lord  Gotuer  would  have  kept  the 
money,  which  was  part  of  it  the  property  of  Lady  Frances,  and  not  have 
been  bound  to  pay  it  to  any  body. 

Mr.  Mansfield  and  Mr.  Partington  for  the  defendant,  the  Duke  of 
lyorset. 

By  the  terms  of  the  deed,  unless  Lord  John  and  Lady  Frances  letl 
issue,  the  payment  of  the  5000/.  could  never  arise  :  and  there  is  no  doubt 
that  parents  may  make  such  a  provision ;  having  therefore  made  it,  it 
cannot  be  varied.     Wingrave  v.  Palgrave,  1  Wms.  401 . 

Lord  Chancellor.  It  is  impossible  to  say  that  parents  may  not  make 
a  provision  for  children  which  depends  upon  their  surviving  them,  but 
this  is  a  different  case,  here  the  contingency  woUld  be  in  favour  of  Lord 
Gotoer.  So  that  the  construction  would  be,  that  the  Lady  being  entitled 
to  50001.  it  was  to  be  given  to  Lord  Govoery  subject  to  the  contingency  of 
her  and  her  husband  having  children  who  should  survive  them.  It  is 
impossible  it  could  be  intended  that  Lord  Gotoer  should  take  in  the  event 
that  a  young  woman  of  twenty,  should  survive  her  children.  There 
[*]  is  no  word  used  to  exclude  Lady  Thanet ,  but  the  word  stich,  upon 
which  it  might  have  been  contended,  that  the  property  should  not  vest 
unless  the  cliildren  were  infants  at  the  decease  of  the  survivor.  ThQugfi 
the  words  are  strong  and  difficult  to  manage,  the  intention  (4)  of  the  set- 
tlement is  the  truth  and  honor  of  the  (4)  case. 

On 

(3)  Hie  word  here  as  in  Reg.  Lib.  is  «  tfie  "  and  not  '*  suck,"  Sir  fT.  Grant  M.  R., 
observes  upon  this,  that  the  cose  thus  modified  is  not  so  strong  a  one  as  it  appears 
Jrom  Mr,  Brown*4  report  of  it:  since  the  omission  of  tlie  word  **  such  **  **  left  an  opening 
**  for  letting  in  all  the  chilitren,**  His  Honor,  however,  jmts  this  only  as  an  argument: 
otoci'ving,  in  opposition  to  it,  that  the  children  in  this  second  clause  must  be  considered 
a?  "  the  same  cluldren**  as  were  spoken  of  in  the  first :  and,  in  addition  to  this,  the  Editor 
suggests,  that  the  word  *'  suc/i "  actually  occurring  again  in  R.  L.  wit}iin  two  lines, 
though  omitted  in  the  report,  totally  obviates  the  argument,  and  renders  the  report  cor- 
rect in  substance, 

(4)  Lord  Eldon  C.  speaking  of  this  decision,  6  Ves.  508,  509.  says:  — 
**  The  words  *  if  there  should  be  but  one  child,'  upon  the  natural  construction,  must 
^  mean  one  child  left  at  the  death  of  the  survivor.      It  would  be  impossible  to  raise 
"  an  ambiguity  upon  that,  in  any  other  case  than  that  of  parent  and  child.     In  any 
<<  other  case,  the  answer  would  be,  that  the  Court  had  no  right  to  say  otherwise ;  for 
«*  the  money  would  have  been  in  the  hands  of  Lord  Gower;  and  no  trust  upon  it.     But 
Lord  Thurlow  went  this  length,  t/iat  in  the  case  of  parent  and  child,  a  child  having  at' 
tained  the  age  of  twenty-one,  and  having  occadonfor  a  portion,  though  dying  in  the  Uves 
of  the  parents,  is  a  child  living  at  the  detUh  of  the  survivor.     He  certainly  goes  thai  length 
upon  the  irUentknii  observing  that  the  words  were  very  strong  and  diiScuIt  to  ma- 
nage." 

And 
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On  the  24>th  May,  1793|  Lord  Ckaneellar  decreed  fin*  the  plahitif, 
according  to  the  prayer  of  his  bill. 

And  again,  in  9  Ves.  4S6^  hU  Lordship  says :  — - 

"  In  Woodcock  t.  The  Duke  of  Dorset,  the  eonsfruetion  camprehtfnding  childfRi  vbo 
"  died  was  rcry  difficult,  for  there  was  not  only  the  condition  of  ieavmg  childreB,  but  it 
*'  was  expressed  to  be  for  the  maintenance  of  *  such  child  or  children,*  mod  to  pay  to 
**  *  suck  diild  or  cfaildren,'  not  any  children.  The  contract  was,  not  only  between  tbe 
^  authors  of  the  settleinent,  but  between  those  who  tvere  eo  take  tioder  the  secdencoi; 
and  the  brother  had  a  right  to  say,  that,  if  the  worda  were  to  be  eonsidared  in  tMr 
natural  and  obvious  meaning,  he  had  nothing  to  do  with  the  ^eslioii  between  the  au- 
thors of  the  settlement  and  the  representatives  of  the  other  diOd^  but,  being  a  con- 
tract for  as  well  as  against  liim,  he  was  entitled  to  the  whole.  But  Lord  Tkmkm 
thought  upon  the  wlrole  that  was  not  the  meaning,  and  that  upon  the  mtemtun,  tboie 
words  were  not  sufficient  to  confine  it  to  the  surviving  chikL  iVb  comment  Jhm 
**  Jjord  Thuflow  Umse^can  suff9ort  tkat  dedeioH  vpon  anjf  other  grtmt^  In  //ofirv. 
«  Lord  Ctifden,  1  followed  that  decision,  and  others*  tboii^  upon  di0«reiit  wonb  tundo^ 
**  upon  the  same  principle^  in  giving  a  large  construction  to  words  for  the  benefit  ef  the 
**  children  to  be  provided  for.  I  do  not  deny  that  it  appeared  to  me,  there  had  been  ia 
'*  theae  cases  a  considerable  strain  upon  language.' 
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HiBlsERT  and  Others  against  Rolleston'  and  Others^  Assignees 

of  Mar6£Tson,  a  Bankrupt. 

(Reg.  Lib.  1791.  A.  fol.  SOS.) 


TUfARGETSONy  the  bankrupt,  being  posaeBsed  of  two  bills  of  ex* 
change  drawn  by  him,  on,  and  accepted  by  Messrs.  Doxvsfm  and 
latend  security  -^^^^^^9  applied  to  the  plaintifi  to  discount  them,  which  the  plaintifi 
andthepapei^'  did,  and  paid  Margetson  the  value  of  the  two  bills,  afler  deducting  the 
&C.  deliverad,  proper  discount  for  the  time  they  had  to  run,  and  Margetson  indorsed 
ha  there  wasno  the  bilTs  to  the  plaintiff. — Before  the  bills  became  payable,  Dot»son  and 
•JJf*^*^  **f  *^  Atkinson  stopped  payment,  and  Margetson  gave  notice  thereof  to  the 
^^Vt*^  plaintiff,  and  it  being  usual,  among  merchants  negotiating  bills,  in  such 

^nunuut acT'  cases,  to  take  up  the  bills  or  give  security  for  the  payment  of  them, 
S6Gi^5.c.G0.}  Margetson  applied  to  the  plaintitra  and  requested  them  to  accept  of  his 
This  cannot  promissory  notes  for  the  sum  of  2000/.  payable  at  three  months,  in  heu 
he  suppUed  ^f  ^1,^  g^i^  \j{i]g .  )yjji  plaintiffs  objecting  to  accept  the  tame  without 
^noM  ^a       further  security,  and  Margetson  being  at  that  time  sole  owner  of  a  ship 

iNUiknipt :  and  biU  for  that  purpose  dismissed.  (1) 

(I^  It  has  b6en  long  quite  settled,  that  if  the  requisites  in  the  Navigation  or  ^iip  Re- 
gistry Acts  have  not  f^n  complied  with,  the  assertion  of  any  efuitable  right  or  title  to  tke 
vnsd  VfUl  be  utterly  unavailing.     The  policy  of  those  statutes  throughout,  vras  to  render 
an  conttactt  or  assfgnmenti  '*  void  to  aU  intents  and  purposes,**  if  the  terms  thereby  pre- 
eeribed  were  omitted :  but  as  the  principal  case  occasioned  some  doubts  as  to  the  law 
being  sufficiently  expUdt  on  this  head,  they  were  removed  about  two  years  after  wnuJs 
by  a  dause  in  the  54  Cfeo.  3.  c.  68.  s.  14.     Vide  6  Ves.  74S.  &c.,  S  Merivale,  i32, 533. 
In  confirmation  of  the  doctrine  as  above  stated,  with  various  obsdrvatioiis  intarsporMd 
upon  the  principal  case,  see  Curtis  ▼.  Perry,  6  Ves,  139.  et  te^  Mestaer  v.  ciespie, 
II  Vek.  621.  et  seq.,  mora  especially  tfS5,  B2C.  698.  645,  644.,  and  Dudr  ▼.  EwaH, 
S  Meriv.  532.  et  seq.,  w^di  oompichends  various  other  auUiorities,  and  evideneea  the  rule 
tbbeasfbnows:  mat  a  bill  of  sale  of  a  ship  at  sea  peases  the  absolute  property,  subject  to 
be  devested^  in  the  event  of  the  requisites  prescribed  by  the  acts  not  being  compliea  with 
after  the  vessers  return.     See  further  in  particular  Thornton  v.  Leakey  1  Mad.  Hep.  59. 
595.  et  seq.  with  the  MS.  cases  cited  ibid.  599,  400.,  shewing  that  the  Court  vnXi  not 
infeiftre  in  such  instances,  even  where  the  other  parties  have  been  guilty  of  ftaud ;  wbicb 
point  did  not  teem  quite  settled  in  the  prior  case  of  Mestaer  t.  GiUnpie^  1 1  Ves.  659,  640. 
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called  The  Commerce^  then  upon  her  voyage  home  from  foreign  parts, 
he  by  way  of  further  security  for  the  payment  of  the  2000/*  offered  to 
assign  the  ship  to  the  plaintiffs,  and  the  plaintiffs  agreed  to  accept  such 
promissory  note  and  assignment  of  the  ship,  and  to  give  up  the  two  bills 
of  exchange. 

In  consequence  of  the  agreement,  on  21st  June^  1788,  the  plaintiffs 
gave  up  the  bills  of  exchange,  and  Miirgetson  gave  them  a  promissory 
note  bearing  date  the  said  21st  of  JunCy  payable  to  plainti&,  or  their 
order,  three  months  after  date,  and  also  executed  and  delivered  to  the 
plaintiffs,  a  deed  poll  or  bill  uf  sale  of  tlie  same  date,  whereby  he,  in 
consideration  of  the  said  sum  of  [*]'  2000/.  assigned  the  said  ship  then 
on  a  voyage  to  Jamaica  and  back,  with  its  mast,  S^c,  to  hold  to  the 
plaintiffs  to  their  own  use,  and  covenanted  that  he  had  full  authority  to 
sell  the  premises,  and  that  the  same  should  remain  to  plaintiffs,  free  from 
all  former  bargains,  sales,  and  incumbrances;  Margetson  at  the  same 
time  deposited  with  plaintiffB  the  grand  bill  of  sale,  and  a  policy  of 
insurance  which  had  been  effected  on  the  ship  on  her  passage  to  and 
from  Jamaica^  and  the  plaintiffs  signed  a  memorandum  in  writing,  ac- 
knowledging the  receipt  thereof,  and  promising  to  return  the  same  on 
payment  of  the  promissory  notes*  The  ship  being  at  the  time  of  the 
sale  on  a  foreign  voyage,  no  actual  possession  could  be  given.  About 
the  18th  of  July^  1788,  a  commission  of  bankruptcy  issued  against 
Margetson^  and  the  defendants  were  chosen  assignees,  and  about  the 
t22d  of  November  tlie  ship  arriving  in  Ensrlandf  the  plaintiffs  took  pos- 
session by  sending  a  person  on  board  her  lor  that  purpose,  and  the  de- 
fendants also  took  possession  of  her  by  sending  a  person  on  board,  and 
the  plaintiffs  and  defendants  both  continued  to  hold  such  possession  till 
the  ship  was  sold  as  aflerraentioned. 

By  an  act  of  parliament  passed  in  the  26th  year  of  the  reign  of  his 
present  Majesty  [ch.  60.],  entitled  f  ''  An  act  for  the  further  increase 
**  and  encouragement  of  shipping  and  navigation '  it  is  (among  other 
things)  enacted  that  when  and  so  often  as  the  property  in  any  shij^  or 
vessel  belonging  to  any  of  His  Majesty's  subjects  shall  be  transferred  to 
any  other  or  others  ot  His  Majesty's  subjects,  in  whole  or  in  part,  the 
certificate  of  the  registri/  of  such  ship  or  vessel  shall  be  truly  and  accvraiely 
recited,  in  words  at  length,  in  the  bill  or  other  instrument  of  sale  thereof 
and  that  otherwise  sum  bill  of  sale  shall  be  utterly  null  and  void  to  all 
intents  and  purposes. 

In  the  bill  of  sale  or  assignment  of  the  ship  Commerce^  executed  by 
Margetson  the  bankrupt,  to  the  plaintiffs,  there  tua«  no  recital  of  the 
registry  of  the  ship  pursuant  to  the  directions  of  the  clause  in  the  act, 
but  the  plaintiffs  conceiving  that,  though  the  bill  of  sale  was  informal, 
yet  as  the  ship  and  her  papers  were  intended  to  be  pledged  by  Marget' 
son  to  them,  and  that  they  were  entitled  to  have  the  sum  of  2000^  paid 
to  them,  or  to  have  a  valid  bill  of  sale  executed  to  them,  applied  to  the 
defendants  for  that  [*]  purpose,  but  the  defendants  refused,  and  in  Hilary 
term,  1789,  commenced  an  action  of  trover  in  the  King's  Bench,  agaiast 
the  plaintiffs,  for  the  recovery  of  the  value  of  liie  ship,  and  the  plamtiffii 
having  pleaded  the  general  issue,  the  cause  was^  tried  by  a  special  jury, 
at  the  Sitting  in  London  after  die  said  term,  whea  a  verdict  was  found 
for  the  plamtifi  (at  law)  subject  tx)  the  opinion  of  the  Court  upon  a  ease 
reserved. 

The  case  stood  for  argument  in  the  course  of  the  following  Easter 
term,  when  it  appearing  that  both  parties  were  in  possession  of  the  ship. 
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f  See  a  full  history  of  (liu  act  of  parliament,  and  its  policy,  in  Afo.  Baeves'  "  Histonr 
"  ot  the  Law  of  Shipping  and  Navigation,"  c.  &  p.  410.,  tigtdiUf  ftom;  p.  43$, 
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the  Court  did  not  think  fit  to  proceed  to  the  decision  of  tlie  qnestioit« 
and  the  case  was  altered  by  rule  of  Court,  by  stating  that  the  de^ 
fendants  (at  law)  on  the  arrival  of  the  ship,  took,  and  entered  into  pos- 
session of  her;  and  by  a  subsequent  rule  of  Court,  it  was  ordered,*  that 
the  ship  should  be  sold,  and  the  money  arising  from  the  ssde,  to  be  Tnd 
out  in  the  names  of  Rollesioity  one  of  the  plaintiffs,  in-  the  said  tftule, 
and  plaintiff  Hihberi^  and  the  same  is  now  standing  in  their  hame^'^ 

The  case  was  afVerwards,  in  Triniti^  and  Michaelmas  ternoB,^  17H9, 
argued  in  the  Court  of  King's  Bench  f ,  when  the  Court  gave  jodgment 
for  the  plaintifl&,  considering  the  bill  of  sale  as  null  and  void,  by  reason 
of  the  said  act  of  parliament. 

The  present  bill  was  filed  in  Hilary  term,  1790,  by  the  plaintiffs,  who 
had  been  defendants  at  law,  insisting  that,  although  they  could  not 
make  a  good  defence  at  law,  by  reason  of  the  act  of  parliament,  they 
had  in  equity  a  good  right  to  hold  the  ship  as  a  security  for  the  money 
made  payable  by  the  promissory  note,  and  that  MargHson  if  he  bad  not 
become  a  bankrupt,  would  in  equity  have  been  bound  to  hav«  made  a 
valid  assignment  of  the  ship  to  them,  or  to  have  paid  the  money,  and 
that  the  defendants  as  his  aimgnees,  were  bound  to  do  what  the  bankrupt 
must  have  done.  The  bill  therefore  prayed  that  RoUeston  might  be 
decreed  to  join  with  the  plaintiff  Hibberi,  in  the  tnmsfer  of  the  money 
produced  by  the  sale  of  the  ship,  to  the  plaintiffs,  ^c. 

llie  cause  was  heard  on  the  9th  of  December,  1790,  when 

[*]  Mr.  MiffordfMr.  Graham,  and  Mr.  Sted,  argued  for  the  plaintift. 

It  is  admitted,  by  the  answer,  that  it  was  agreed  between  the  parties, 
that  this  ship  should  be  a  seciirity .  It  did  not  rest  in  agreement,  for  the 
instruments  were  deposited  on  the  making  of  the  bill  of  sale.  The  act 
of  parliament  of  the  26  Geo.  3.  if  any  thing,  must  vary  tliis  from  the 
common  case  of  an  engagement  to  mortgage*  which  must  be  carried 
into  execution.  There  are  many  cases  where  this  Court  executes  i^ree- 
ments,  although  the  instrument  made  use  of  is  invalid ;  and  where  the 
instrument  is  not  good  as  a  legal  mortgage,  yet  it  shall  be  godclis  an 
equitable  lien. 

In  the  case  of  Burgh  y*  Francis,  cited  1  Wms.  ^9*.  th^re  mu  a 
defective  mortgage  in  fee  for  500^.  being  by  feovtment  whhoul^livefy, 
the  estate  was  held  in  equity  to  be  specifically  bound  by  theitiiift(|:age. 

So  in  Tat/lor  v.  Wheeler,  2  Vern.  564.  [S.  C.  cited  2  Verh.-eiTt]  a 
mortgage  was  made  of  a  copyhold  estate  which  wS4  not  surremBeted  in 
time,  it  was  decreed,  that  the  mortgage,  though  void  at '  liilr,  %^  an 
equitable  lien  on  the  copyhold  estate,  and  was  aided  agdn«ffi  the  tesigiiees 
CI  a  bankrupt.  »    ' 

In  Daley.  Smithtoick,  2  Vern.  150.  It  was  a  itarrturt  'tfr^cfney  to 
confess  judgment  in  ejectment.  The  security  was  dbfectt^e,  %fut  heki  a 
good  agreement  in  equity.  ^'     *'    '' 

Upon  the  principle  that  the  assignees  stand  in  the  ndtne  shditiob  as 
the  bankrupt  himself,  the  plaintiff  would  be  entitled  to  the '\Aie<me  of 
this  Court  tor  a  perfect  conveyance  of  the  ship,  if  it  remained  in  specie, 
and  also  we  are  entitled  to  im  account  of  the  produce  of  the  ship,  it 
having  been  sold  under  the  rule  of  the  Court  of  King's  Bench. ' 

The  bill  of  sale  was  intended  to  convey  the  property.  If  i^  had  been 
barely  deposited,  that  would  have  been  sufficient.  Russd  4,  Russdf 
{ante,  vol.  i.  p.  269.)  The  effect  pf  the  act  done  must  be  accordhig  to 
the  contract  of  the  parties. 

[^]  Here  the  parties  had  it  in  their  power  to  do  the  act  efiectually,  bat 

...  .  -•.•••» 

'  t  B^  ?  Tcnn  Reports,  406.,  and  Reeres,  u*  s.  490.  t  for  the  arguments  used  at  the 
tai?  smd  by  the  Court  at  large. 

did 
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did  it  improperly,  but  it  was  done  for  a  vali^le  consideration,  and 
there  was  no  matajidei  in  the  transaction ;  therefore  it  comes  within  the 
conmion  rule  of  a  court  of  equity. 

It  may  be  argued,  that  here  is  a  reason  for  a  court  of  equity  not  in- 
terfering, arising  from  the  policy  of  the  statute  which  declares  the  bill 
of  sale  to  be  void. 

But  in  the  statutes  of  Elixabeth^  restraining  leases  of  ecclesiastical 
persons,  leases  other  than  such  as  the  statute  allows,  are  decreed  to  be 
void  to  all  intents  and  purposes ;  yet  it  is  held,  that  those  words  shall 
not  extend  beyond  the  particular  object  of  the  act,  viz.  the  disherison 
of  successors ;  for  it  is  said,  3  Bacon  Abr.  tit*  Leases,  that  that  act  will 
not  enable  a  bishop  to  defeat  his  own  act. 

We  admit  that  the  Court  of  King's  Bench  did  right  in  an  action  of 
trover,  for  they  must  have  determined  that  the  property  was  transferred ; 
but  a  court  of  equity  acts  in  penonam,  and  supplies  defects  by  directing 
the  legal  transfer. 

Where  contracts  are  entered  into^  as  bargain  and  sale  without  enroll- 
ment, the  Court  will  effect  the  contract.    . 

When  the  objects  of  tlie  act  are  considered,  there  will  appear  to  be 
no  objection  arise  against  our  demand. 

If  a  ship  was  taken  in  execution  and  sold,  if  this  act  is  to  be  con- 
strued with  such  strictness  as  the  Court  of  King's  Bench  supposed;  It 
would  much  embarrass  the  transfer  of  this  sort  of  property.  If  a  ship 
was  taken  in  execution,  and  sold  by  the  sheriff,  the  purchaser  must 
come  here  for  the  execution  of  a  proper  bill  of  sale. 

In  Robinson  v.  Dland^  Burr.  1077*,  the  Court  held,  that  a  note  given 
for  money  lost  at  play  could  not  be  recovered  as  such,  but  that  the 
money  might,  as  tne  security  only  was  void. 

The  sole  question  is,  as  to  the  construction  of  this  act,  in  this  court. 
The  rule  here  is,  that,  if  the  instrument  is  fair,  and  cannot  operate  one 
way  but  can  another,  it  shall  be  taken  as  it  can  [*]  operate.  Thus  a 
feofiment  may  be  considered  as  a  covenant  to  stand  seised ;  a  lease  and 
release  conveying  a  term  of  years,  held  to  operate  as  a  proper  convey- 
ance. The  deposit  of  the  muniments  here  amounted  to  a  contract  to 
do  sufficient  acts.  We  have  a  lien  upon  the  documents,  and  are  en- 
titled to  the  same  relief  as  if  there  had  been  no  recovery  in  the  action 
of  trover. 

Mr.  Solicitor  General,  Mr.  Mansfield^  and  Mr.  Cox^  for  the  defendants. 

The  argument  from  the  statute  of  Elizabeth  is  an  argument  at  law. 
The  conveyance,  in  the  present  case,  must  be  taken  as  a  void  con- 
veyance. 

Granting  that  where  there  is  an  intent  to  make  a  good  conveyance, 
a  court  of  equity  will  compel  a  party  who  is  competent  to  do  so,  yet  it 
cannot  where  an  act  of  parliament  stands  in  the  way. 

This  case  is  mor^  like  the  cases  in  the  annuity  acts  than  those  put  by 
the  counsel  for  the  plaintifis. 

Where  there  is  a  void  grant  of  an  annuity,  it  never  has  been  thought 
that  there  was  any  remedy  in  this  court ;  thoush,  if  the  whole  trans* 
action  was  undone,  the  party  might  recover  back  tbe  money.  Shove  v. 
fFebb,  1  Term  Rep.  732. 

Mr.  Mitford  in  reply. 

Here  the  contract  is  established  independant  of  the  bill  of  sale : 
the  case  of  Taylor  v.  Wheeler  decides,  that  the  imperfect  execu- 
tion of  the  contract  will  not  invalidate  the  equity  arising  from  an 
agreement. 

Lord  Chancellor  (ai  the  hearing)  expressed  great  doubts  as  to  the 
Vol.  III.  £  e  coostriiction 
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construction  of  the  act  (2),  and  ordered  the  cause  to  stand  orer;  and, 
on  the  24th  of  Mat/,  1792,  ordered  the  bill  to  stand 

Dismissed  without  costs.  (3) 

(2)  A  dame  was  introduced  eoon  afterwenb  into  the  act  54  Geo.  5.  c.  68.  (s.  14.)  to 
obriatc  these  doilbts.     See  noCo  (1 )  antea  with  the  referencet. 

{3t  Lord  RedttdaU^s  notes  state  that  Lord  Thurltm  decided  this  case  bj  analogy  to 
the  declsionft  on  the  Annuity  Act;  that  the  statute  having  made  the  bill  of  sale  **  wtid 
**  to  nil  inltfitt  and  purposes,**  the  Court  must  not  ordy  rtycct  the  admissUm  of  such  instru- 
ment as  evidence  of  the  contract,  but  consider  the  policy  efthe  law  as  obligatory  to  an  entire 
avoidance  of  the  transaction.  See  to  the  same  cffiwt  per  Lord  Eldon  C  6  Vesu  745.  et  nM 
supra  in  note  (!)• 
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[*]  Lady  Margaret  Fordyce  against  Willis  and  Others  his 

Assignees.  ( I ) 

(No  Entry.) 

nPHIS  bill  prayed  that  the  defendant  JVillis  might  be  declared  to  be  a 

-"-    trustee  of  the  pension  of  150/.  in  the  bill  mentioned  for  the  plaintiff, 

and  that  he  might  oe  directed  to  execute  a  declaration  of  trust  thereof 

accordingly, 


8th  &  9th  Feb. 

1791. 

24thlfay»1798. 

I'iarol  evidence 

not  admissible 

to  raise  an 

equity  t  that  a 

pension  granted 

by  the  Crown 

to  the  defendant,  was  in  trust  for  die  pl^ntiff;  against  the  oath  of  the  d^endant  in  his  answer.  (1) 

(1)  The  Editor  thinks  it  may  be  accepUble  to  subjoin  a  copy  of  Sir  J.  Ssmeon*9  MS. 
note  of  this  case,  which  seems  to  afford  some  particulars  unnoticed  by  Mr.  Brown:  — 

FoRDTCE  V.  Willis.     (In  Chan.  Hil.  T.  1791.) 

Mr.  Atkinson^  during  the  administration  of  Lord  North,  had  procured  a  pension  of 
150/.  a  year,  for  the  plaintiff,  Lady  ^farsttret  Fordi/ce,  as  she  a1  lodged,  she  being  married. 
It  was  granted  in  the  name  of  the  defendant,  ft'iUisi  witliout  any  trust  declared  upon  it 
during  the  King's  pleasure.  IFiUis  had  never  been  apjttied  to  for  permission  to  use  her 
name,  nor,  as  far  as  appeared,  knew  any  thing  of  it  until  tfier  the  death  of  AtAimsim, 
which  happened  in  the  year  1 785.  No  money  ever  had  been  paid  to  H^ilHs  en  that  ac- 
count, nor  to  the  plaintiff  specifically  on  that  account,  from  any  thing  appearing  in  the 
cau«c,  although  she  had  drawn  upon  and  received  monies  of  Atkinson  on  a  genefa)  ac- 
count, and  which  payments  were  said,  but  not  proved,  to  have  been  made  on  account 
of  the  pension. 

Atkinson  kept  possession  of  the  grant  to  the  time  of  his  death. 

Parol  evidence  was  offered  of  Mr.  Robijison,  then  secretary  of  Lord  North,  and  ocben, 
to  prove  that  Wittis^n  name  was  meant  to  be  used  in  trust  only.  It  was  said  also,  tbst 
there  was  evidence  that  Mr.  irHlis,  had  himself  admitted  it  was  a  trust,  but  none  wss 
read  to  that  extent. 

The  parol  evidence  was  admitted  de  bene  esse,  but  the  arguments  proceeded  cbieflr 
upon  tlie  adn]issibility  of  the  evidence ;  the  effect  of  it  i' supposing  it  admissibly  and  supr 
posing  it  sufficient  evidence  of  his  Majesty's  intention)  being  admitted  suflBdent  to  laive 
the  trust. 

Uoyd  for  defendant  argued  it  was  inadmissible  as  being  against  the  deed,  and  hi  effect 
to  contradict  it ;  and  that  this  upon  all  principles  of  evidence  could  not  be,  althoogh 
where  such  evidence  is  consistent  with  the  deed  it  may  be  admitted,  unless' exdudtd  by 
statute,  as  in  cases  upon  the  statute  of  frauds. 

Tlius  at  common  law,  upon  a  fine  or  a  feoffment  if  no  use  was  averred  by  deed  or 
writing,  parol  evidence  might  be  admitted  of  the  use  intended,  for  this  was  only  to  rebot 
the  resulting  use.  But  if  any  use  was  averred  as  to  the  feoffee  and  hb  hehv,  ftc,  or  any 
otlier  use,  parol  evidence  could  not  be  given  to  shew  another  person  waa  intended  to 
take. 

So  before  the  statute  of  frauds,  parol  evidence  was  admissj^le  of  a  trust  of  land,  if  oe 
trust  was  declared,  being  only  to  rebut  the  resulting  trust.  Since  that  statute  no  psrol 
'evidence  can  be  given  of  a  trust,  though  resulting  trusts  are  saved  by  the  statute,  as  bang 
out  o(  the  mischief,  and  parol  evidence  may  be  admitted  to  pitnre  a  fact  upon  wtiicfa  die 

trust 


On  tlie  grant 
of  a  pension  to 
A.  without  his 
knowledge  or 
consent. 
Parol  evidence 
rejected  to 
shew  that  A, 
was  intended  a 
trustee  for  2?., 
who  was  Sifhne 
covert. 

Secus,  If  A.  had 
permitted  his 
name  to  be  so 
used :  and  that 
might  have 
been  proved  by 
parol. 
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accordingly,  and  likewise  a  power  of  attorney,  to  authorise  the  plaintiff 
to  receive  the  arrears  and  growing  payments  thereof,  and  to  deliver  up 
the  grant  or  warrant  of  the  said  pension. 

For  this  purpose  the  bill  stated,  that,  in  the  beginning  of  the  year 
1782,  application  was  made  to  government  for  a  grant  of  a  pension  for 
the  plaintiff,  and  that  government  agreed  to  grant  her  a  pension  of  1507. 
per  annum,  but  that  the  plaintiff  being  at  that  time  a  married  woman, 
and  living  separate  from  her  husband,  it  was  necessary  the  grant  should 
be  to  some  person  in  trust  for  her :  that  Richard  Atkinson^  deceased, 
had  the  management  of  all  the  plaintiff's  money  concerns,  and  proposed 
that  Richard  Willis  (father  of  the  defendant,  James  fViUis,)  should  be 
such  trustee,  but  he  being  of  an  advanced  age,  it  was  afterwards  pro- 
posed that  the  name  of  the  defendant,  James  Willis,  should  be  inserted 
m  the  grant,  as  grantee  thereof,  and  that  his  name  was  so  inserted. 
The  bill  then  set  forth  a  warrant  for  a  pension  of  150^.,  dated  19th  March, 
1782,  to  James  Willis,  And  the  bill  further  stated,  that  such  grant 
was  delivered  by  the  officers  of  the  treasury  to  Richard  Atkinson,  in 
whose  custody  it  continued  till  the  time  of  his  death,  and  was  never  de- 
livered, or  even  shewn  to  the  defendant  Willis :  that,  at  the  time  the 
said  pension  was  so  granted  for  the  benefit  of  the  plaintiff,  similar  pen- 
sions of  150/.  per  annum  were  s^ranted  to  each  of  the  plaintiff's  sisters. 
Lady  Ann  Lindsay  and  Lady  EUizabeth  Lindsay  ;  and  that  her  said  two 
sisters,  being  then  unmarried,  the  pensions  were  granted  to  them  in 
their  own  names :  that  Richard  Atkinson  died  in  1785,  and  that,  upon 
his  death,  the  grant  of  the  pension  was  found  by  Robert  Mure,  Esq. 
one  of  his  executors,  among  the  papers  of  said  Richard  Atkinson,  inter- 
mixed with  other  papers  relative  to  the  money  concerns  of  the  plaintiff: 
that,  after  the  death  of  Atkinson,  the  defendant  Willis  was  requested 
to  meet  Robert  Mure  and  [*]  the  plaintiff  at  plaintiff's  house,  to  settle 
the  proper  mode  of  receiving  the  arrears  and  growing  payments  of  the 
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trust  may  result ;  as  upon  a  oonreyance  to  A,  it  may  be  proved  that  3,  paid  the  consider- 
ataon-money,  or  that  JB.  paid  the  fine  upon  a  lease  granted  to  ji.;  the  trust  results 'then 
by  operation  of  law,  just  as  it  does  upon  voluntary  conveyance,  where  he  who  conveys 
declares  the  trust  upon  part  of  the  estate  only,  or  declares  trusts  not  commensurate  with 
his  interest,  in  which  cases  the  surplus  trust  results :  and  these  are  the  only  two  species 
of  resulting  trusts  left. 

In  Bdatit  ▼.  ComjttoHt  2  Vem.  294.,  mortgagee  made  a  voluntary  assignment  of  his 
mortgage,  and  the  resulting  trust  was  repelled  by  parol  evidence,  to  shew  the  assignee 
was  intended  the  benefit  of  it,  but  this  was  coruiUent  with  the  deed ;  parol  evidence 
could  not  be  given  to  shew  that  a  third  person  was  intended  to  take,  and  not  the  assignee, 
which  is  the  case  contended  for  here^  So  at  common  law,  and  before  the  statute  of 
frauds,  parol  evidence  inadmissible  to  contradict  or  explain  a  will  or  writing,  though  a 
latent  ambiguity,  as  to  the  jtenon  or  thing  meant,  might  and  still  may  be  so  proved  ac- 
oording  to  the  common  distinction. 

ScoUf  SoUaior-Genemt,  and  Others,  contra.  —  That  this  case  was  not  affected  by  rulea 
relating  to  the  trusts  of  land ;  and  that  it  was  not  to  contradict  but  to  declare  the  purpose 
of  the  grant  which  was  silent  as  to  the  trust. 

That  in  cases  of  repelling  a  resulting  trust,  or  of  a  will  or  instrument  procured  by 
fraud,  you  may  give  parol  evidence ;  and  that  in  the  latter  case  the  will  or  instrument 
is  mediately  changed  by  that  evidence,  though  the  decision  immediately  goes  on  another 
principle. 

Suppose  stock  transferred  voluntarily  by  A.  to  B.,  shall  not  the  creditors  prove  by 
parol  that  it  belongs  io  A,l 

And  that  the  non-delivery  of  the  grant  to  WUHs  was  a  circumstance  in  itself  which 
would  let  in  the  evidence,  supposing  it  otherwise  Snadpiissible,  inasmuch  as  the  right 
was  not  complete  in  WiUU  till  the  grant  was  delivered  to  him. 

Lord  C.  agreed  that  a  trust  may  be  declared  in  such  case  by  parol,  but  it  must  be 
by  contract  hie  et  inde;  and  here  there  was  no  such  contract,  for  irUlis  never  agreed  to 
be  a  trustee ;  and  that  his  nresent  opinion  was  to  dismiss  the  bill,  though  he  would  not 
then  make  the  order.  H^observed,  at  the  same  time,  that  the  evidence  was  of  such  a 
nature  as  would  be  extremely  dangerous  to  admit  of  the  royal  intention  on  such  a  grant, 
and  might  be  perverted  to  the  worst  purposes. 

£  e  2  pension ; 
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1792.  pension;  when,  the  grant  being  produced  by  the  said  RobeH  Mure^ 
^^vm.  '  t^^  defendant  WiUU  surreptitiously  took  the  warraots,  and  refused  to 
FuKi)Y(9c  redeliver  the  same,  alleging,  ^though  he  knew  the  same  to  be  untrue,) 
a^atmt  tl^it  probably  the  warrant  was  mtended-for  himself,  as  Mr.  Atkinson  was 
\ViLUd.  ]^;g  great  friend;  and  the  defendant  left  the  house,  and  took  with  him 
the  warrant :  that  the  defendant  iVillis  afterwards  declined  insisting  on 
the  grant  being  for  hi^  own  bene6t,  but  pretended,  if  he  was  a  trustee 
for  anv  person,  it  was  for  Atkinsony  though  Robert  Mure,  the  executor 
of  AlkiMon^  disclaimed  the  same,  and  declared  that  the  plaintiff  alone 
was  entitled  to  it:  that  no  application  had  been  made  by  iViUis  ^such 
pension,  nor  had  he  ever  received  any  payments  on  account  thereof: 
tliat  a  meeting  was  proposed  between  the  plaindff,  the  defendant  Willis, 
and  other  persons  acquainted  with  the  transactions,  which  JVilliSf  at 
first,  promised  to  attend,  but  which  he  afterwards  declined:  that  a 
commission  of  bankrupt  was  issued  agauist  the  defendant  WiUitf  3d  of 
November^  17S8,  and  the  ether  defendants  were  chosen  assignees :  the 
plaintiff,  therefore,  charged  that  the  defendant  WiUis*9  name  was  used 
only  as  a  trustee  for  her ;  and,  among  other  things,  she  charged,  that 
Atkimon  kept  an  account  of  the  fortune  to  which  the  plaintiff  was  en- 
•  titled,  and  that  an  account  thereof  was  found  among  his  papers  after 
his  decease;  and  that  the  article,  <<  nensions  300/."  mentioned  in  the 
paper  in  tlie  schedule  to  the  bill,  alluded  to  tlie  aforesaid  pension  of 
150/.,  together  with  another  pension  of  150/.  granted  to  the  plaintiff,  on 
certain  revenues  in  Scotland^  and  which  make  up  the  sum  or  dOO/«,  and 
is  a  proof  that  the  grant  of  the  said  pension  was  intended  by  R*  Aikin* 
son  tor  the  plaintiff. 

•The  defendant  Willis^  by  his  answer,  said,  that  he  could  not  set 
forth  why  his  name  was  made  use  of  in  the  grant,  «ave  that,  he  believed, 
fi:pm  the  action  and  conversation  of  Atkinson^  that  his,  the  defendant's 
name,  was  inserted  in  said  grant  for  his  own  benefit,  and  not  in  trust 
for  the  plaintiff;  and  that,  SboMt  twelve  months  at\er  the  date  of  the 
grant*  Atkinson  gave  the  same  to  the  defendant,  and  said,  there  was 
something  for  him,  and  desired  him  to  go  to  the  treasury  and  receive 
the  same,  or  u^ed  words  to  that  effect ;  that  he  thereupon  cast  his  eye 
[  *579  ]  ever  [*]  the  grant,  and  thanked  Atkinson  for  it,  he  having  promised  the 
defendant  to  use  his  interest  with  administration  to  procure  something, 
for  him ;  and  the  defendant  did  therefore  think  that  tlie  grant  liad  been 
obtained  by  Atkinson  for  the  defendant's  own  benefit ;  and  the  defendant 
was  confirmed  in  tliat  belief,  as  Atkinson  had  not,  either  before  or  since 
the  said  grant,  obtained  any  pension  or  emolument  for  the  defendant ; 
that,  upon  his  receiving  the  grant,  he  went  to  the  treasury,  where  he 
was  informed  the  grant  had  not  been  registered,  and  therefore  the  pen- 
sion could  not  be  paid ;  that  he  thereupon  waited  on  Atkinson^  who  de- 
'  aired  the  defendant  would  give  him  back  the  grant,  and  he  would  get 
it  registered,  and  that  he  never  afterwards  received  back  the  grant  from 
Atkinson.  He  said,  the  first  time  he  heard  of  said  grant  was  from  At- 
kinson^ as  aforesaid ;  and  that  Atkinson  never  did,  to-  the  best  of  his 
recollection  or  belief,  give  him  any  intimation  that  liis  name  was  used 
in  the  grant  as  a  trustee  for  any  person,  or  require  the  defendant  to 
execute  any  letter  of  attorney  to  enable  any  other  person  to  receive  the 
same.  He  admitted  that  sunilar  pensions  had  been  granted  to  the 
plaintiff's  sisters  in  their  own  names,  and  that  the  grant  was  found  by 
Mure  among  Atkinsons  papers.  He  admitted  the  meeting  at  plaintiffs 
house,  but  said  it  was  for  the  purpose  of  having  an  explanation  relative 
to  plaintiff's  claim  of  the  pension ;  that  Mure  produced  the  warrant, 
'  and  that  defendant  claimed  it  as  his/Own;  and,  aftar  some  conversation, 
took  away  the  warrant,  which  he  stated  to  be  in  the  hands  of  the  co- 
defendants,  his  assignees^  having  been  delivered  to  them,  aqiong  other 

papers, 


papers;' at  His  examination  before  the  commuMioners.  He  admitted 
^ving  declined  being  present  at  the  second  meeting,  because  the  par- 
ticular friends  of  tlie  plaintiff  were  to  be  present.  He  said,  that  he 
nerer  was  informed  bj  Atkinson  that  his  name  was  used  in  the  said 
grant,  in  trust  for  the  plaintiff,  or  any  thing  of  that  kind. 
-  The  assignees,  by  tneir  answer,  claimed  the  benefit  of  the  grant,  on 
behalf  of  themselves  and  the  other  creditors. 

The  plaintiff,  having,  afler  the  filing  the  bill,  discovered  the  paper 
mentioned  in  the  schedule,  an  order  was  obtained  for*  amending  the  bill ; 
and  it  was  accordingly  amended,  by  adding  that  fact  r  and'  a  jomt  answer 
was  put  in  by  all  the  defendants,  [*]  denying  their  knowledge  whether 
Atkinson  kept  any  account  of  the  plaintiff's  fortune,  or  whether  sucll 
paper  was  found  among  Atkinsons  papers;  or  whether  the  words 
**  pensions  300/."  did  or  did  not  include  the  pension  of  150/.;  but  de- 
fendant Willis  again  denied  his  belief,  that  the  said  pension  was  granted 
to  him  in  trust  for  the  plaintiff;  and  the  defendants  insisted,  that  the 
said  words  **  pensions  300/."  in  said  paper,  was  not  any  proof  that 
Atkinson  intended  the  grant  of  the  pension  for  the  benefit  of  the 
plaintiff. 

The  cause  was  heard  the  8th  and  9th  days  of  February,  1791. 

Mr.  Solicitor  General,  (for  the  plaintiffs,)  stated  the  facts,  as  stated  in 
the  bill,  and  the  prayer.  —  That  the  application  to  the  Crown  was  for 
the  extension  of  it«  bounty  to  this  family ;  that  two  pensions  had  been 
granted,  one  on  the  Scotch^  the  other  on  the  English  establishment; 
that  the  grant  on  the  Scotch  establishment,  was  in  the  name  of  Mr.  Mont* 
gomery,  who  had  never  disputed  its  being  in  trust  for  the  plaintiff;  that 
the  pension  on  the  English  establishment  was  granted  to  WiUis,  and  that 
it  would  be  most  clearly  made  out  in  evidence,  that  this  was  also  in- 
tended to  be  in  trust  for  the  plaintiff;  and  that  IVillis,  m  his  answer,  had 
spoken  with  little  regard  to  truthw  I1iat  the  instrument  was  alwavs  kept 
in  the  hands  of  Atkinson;  who  had,  in  writing,  (r.  e.  by  the  schedule) 
declared  the  trust  thereof.     Mr.  SoUeitor  then  offered  to  read  evidence. 

Mr.  Lloyd,  for  the  defendant,  opposed  the  reading  parol  evidence,  as 
inadmissible. 

Mr.  Mansfield,  and  Mr.  Campbell,  maintained  the  adhiissibility  of  the 
evidence,  as  not  tending  to  show  the  meaning  of  the  deed  to  be  other 
than  appeared  on  the  race  of  it,  but  purporting  only  to  raise  a  trust ; 
-and  that,  with  respect  to  personal  estate  there  was  no  objection  to  a 
trust  being  raised  by  parol,  ^e  statute  of  frauds  applying  only  to  land. 
Nabb  V.  Nabb,  10  Mod.  404.. 

Mr.  Lloyd  maintained  his  objection  against  reading  the  evidence,  as 
being  contrary  to  the  written  instrument,  which  purports  to  be  a  grant 
to  Willis,  without  any  terms.  Evidence  can  [*J  only  be  read  in  cases 
o£  resulting  trusts,  or  trusts  arising  by  implication  of  law,  where  the 
party  has  paid  the  consideration.  Here  it  appears,  by  the  answer,  that 
the  grant  was  delivered  by  Atkinson  to  the  defendant  Willis,  and  was 
never  in  the  possession  of  the  plaintiff;  and  that  Atkinson  never  men- 
tioned his  intention  that  it  was  for  any  other  person  than  WUlis  himself, 
and  parol  evidence  will  never  be  aidmitted  against  the  positive  oath 
of  the  party.  This  is  a  case  where  the  King  was  imposed  upon,  if  one 
person  was  declared,  and  another  person  intended  to  have  the  pension ; 
parol  evidence  cannot  be  read  in  such  a  case. 

Lord  Chancellor. 

This  proceeds. upon  a  trust  arising  from  the  intention  of  the  donor, 
h\xi  where  there  is  no  declaration  of  such  donor's  intention ;  and  the 
question  is,  whether  parol  evidence  can  be  read  to.  prove  the  intention 
of  the  donor. 

E  e  3  '  Mr. 
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1792.  Mr.  Solicitor  General.  ^       . 

\—\— /         There  are  two  very  different  questions.    The  first,  whether  this  evi- 

FoRDYcs       dence  can  be  read  asainst  iVittis. — The  second,  whether  he  can  ol^ect 

agai/Ot        the  intention  of  another,  as  the  intention  of  the  donor*    With  respect  to 

WjLUfc        ^ijg  fi„^  ii^Q  Statute  of  frauds  applies  only  to  lands,  tenements,  and 

hereditaments ;  and  extends  only  to  deeds  or  wills.    If  it  required  an 

act  of  parliament  to  exclude  raismg  trusts  by  parol  as  to  lands,  it  must 

have  been  such  trusts  raisable  by  parol  as  to  personal  estate.     With 

respect  to  the  intention  of  the  donor,  he  having  disposed  of  his^  whole 

interest  by  the  gift,  it  is  difficult  to  say,  that  the  donee  shall  object  to 

reading  evidence,  to  show  the  intention  of  the  donor,  who  has  no  longer 

any  interest  left. 

Mr.  Solicitor  General  then  stated  the  evidence  to  be, 

A  deposition  of  John  Robimon  Esq.  (late  secretary  of  the  treasury) 
that  in  the  beginning  of  1782,  applications  were  made  to  Goverpment 
for  warrants  for  pensions  to  the  plaintiff  and  her  sisters ;  and  the  witness, 
as  secretary,  received  directions  for  such  warrants ;  but  it  bein^  mig- 
gested  by  Atkinson,  that  questions  might  arise,  touching  the  plaintiff's 
[  •582  ]  pension,  she  being  then  [•]  under  coverture  of  Alexander  Fordvce  Esq.; 
It  was  requested  mat  the  warrants  for  plaintiff's  pension,  should  be  nude 
out  in  the  name  of  trustees ;  and  Lora  North  having  consented  thereto, 
the  warrants  were  accordingly  made  out  in  the  names  of  ^  fViilis  and 
Montgomeiyt  for  the  benefit  of  the  plaintiff,  Mr.  Atkinson  having  brought 
those  names  to  the  treasury,  as  the  persons  wished  to  be  the  trustees ; 
and  that  the  deponent  always  understood  that  the  pensions  so  granted 
were  not  intended  either  for  fVillis  or  Montgomery^  but  for  the  plaintiC 

Lady  Ann  Lindsaijf,  (sister  <o  the  plaintiff,)  by  her  deposition,  cor-  ^ 
roborated  this  evidence ;  and  stated  conversations  with  Atkinson  on  the 
subject  of  the  pensions ;  and  that  Mr.  Atkinson  proposed  that  the  de- 
fendant's name  should  be  made  use  of  in  the  grant  of  the  pension  oo  the 
English  establishment ;  and  that  Atkinson  afterwards  told  tne  plaintiff  (in 
deponent's  presence,)  that  Mr.  Montgomery*^  name  stood  in  the  grfuit  of 
her  pension  on  the  Scotch  establishment,  and  the  name  of  Mr.  WUUs  in 
the  grant  of  the  pension  on  the  English  establishment.  She  further 
proved  that  Atkinson  paid  the  plaintiff  die  pension  till  his  death ;  and 
that  upon  her  appljring  to  him  about  a  year  before  his  death,  for  the  last 
half  year  of  her  pension,  Atkinson  told  her,  she  should  be  paid  the  next 
day,  but  that  fie  had  been  careless  enough^  never  to  have  received  her 
pension  on  the  English  establishment  in  the  name  of  Willis  from  the 
treasury,  but  he  would  forthwith  receive  the  arrears  of  the  pension; 
which  Uie  deponent  believed  he  never  did. 

This  witness,  and  Mr.  Mure,  proved  the  exhibit  to  be  the  hand- 
writing of  Atkinson  ;  and  Lady  Ann  spoke  to  the  article  of  "  pensions 
"  300/."  as  part  of  plaintiff's  annual  income,  being  the  two  pensions  of 
150/.  each,  on  the  Scotch  and  English  establishments. 

Lord  Balcarras,  (the  plaintiff^  brother,)  deposed  also  to  Atkinson*t 
proposing  Willis  as  a  trustee,  and  to  a  conversation  with  Willis  after 
the  death  of  Atkinson  ;  in  which  Willis  said,  that  if  the  witness  would 
bring  together  the  parties  concerned  in  granting  to  him  the  pension, 
said  to  be  for  the  plaintiff,  he  would  meet  them,  and,  if  he  was  con- 
vinced, that  the  pension  was  intended  for  the  plaintiff,  and  not  for  him, 
he  would  give  up  his  pretensions, 
r  ♦583  1  [*]  ^w^  also  spoke  to  his  producing  the  paper  found  among  Atkinson\ 

at  the  meeting  at  the  plaintiff's,  and  that  he'laid  the  san\<e  upon  the  table 
before  all  the  parties:  that  in  the  course  of  the  conversation, 'the  de- 
fendant took  up  the  paper,  and  carried  it  away  with  him,  but  denied  that 
he  delivered  the  paper  to  the  deponent;  or  that  he  (the  deponent)  ob- 
tained the  same  as  executor  of  Atkinson. 

Mr. 
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Mr.  Mansfield  and  Mr*  Campbdly  argued^  from  the  conduct  of  the         1792. 
defendant  fVilliSf  that  it  amounted  to  an  admiBsion  of  the  trust  t^  that  a 
parol  declaration  of  the  defendant  Willis  would  be  admiuable,  and  this 
was  equally  strong,  and  if  any  parol  evidence  was  admissibloi  all  was  so. 

Lord  Chancellor  said,  it  struck  him  as  a  difficult  thing  what  to  do  upon 
circumstantial  evidence  in  a  case  of  this  kind,  that  tlie  aukwardness  of 
tlie  case  arose  from  employing  a  man  whom  nobody  knew,  without 
taking  any  declaration  of  trust  from  him,  and  without  calling  for  pay- 
ment  for  so  long  a  time. 

The  cause  came  on  again  the  next  day. 

Mr,  Lloi/df  for  the  defendants.  Though  this  cause  is  of  no  great 
importance,  in  point  of  value,  it  is  of  great  consequence  to  have  this 
matter  settled  in  point  of  precedent.  I  have  therefore  made  all  the  en- 
quiry I  could,  but  it  is  surprising  how  little  is  to  be  found  concerning  it. 
It  is  not  clear  cither  way,  whether  parol  evidence  can  be  admitted.  The 
question  is,  whether  the  parol  evidence  of  third  persons,  declaring  the 
intention  of  the  parties,  at  tlie  time  the  penMon  was  granted,  can  be 
admitted  in  a  case  where  tlie  grant  is  unambiguous,  where  there  is  no 
fraud  or  surprise,  and  where  ue  deed  as  absolutely  vests  the  interest  in 
the  grantor,  as  in  a  feofiment.  There  is  no  case,  before  the  statute  of  , 
frauds,  where  the  deed  was  complete,,  that  notice  could  have  been 
averred  contrary  to  the  feofiFment  or  assurance,  4  Bacon  Abr.  342. 692., 
where  the  use  was  expressed  in  the  deed,  no  other  use  could  be  averred ;. 
but  where  there  was  no  use,  there  the  averment  was  admitted.  Here  the 
grant  to  the  defendant  IViUis,  is  as  complete  as  a  conveyance  under  the 
the  statute  of  uses,  where  an  use  is  declared. 

[*]  Lord  Chancellor.      The  common  doctrine  is,  that  an  use  might  be       [  ^584  ] 
averred,  subsequent  to  the  statute  of  uses,  Lord  Angiesea  v.  Althantf 
PigoU's  Recoveries,  55.,  2  Salk.  676. 

Mr.  Lloyd.  There  is  a  great  difference  between  the  use  being 
averred  to  have  resulted  to  the  party  himself,  and  a  trust  raised  foe  third 
persons;  this  is  an  endeavour  to  raise  a  trust  for  third  persons.  A 
resulting  trust  can  only  arise  by  operation  of  law,  2  Atk.  150.  It  results 
if  not  disposed  of.  It  may  be  prevented  from  resulting  by  parol  decla* 
ration ;  but  that  is  different  from  raising  a  trust,  for  third  persons.  In 
Bdlasis  v.  Compton,  2  Vern.  294.,  there  being  an  express  use,  it  barred 
the  resulting  trust.  Parol  evidence  can  never  be  admitted  where  the 
deed  is  clear.  Cheney's  Case,  5  Rep.  68.,  is  of  a  latent  ambiguity,  the 
two  sons  being  of  the  same  nalne.  The  statute  of  frauds  has  not  made 
any  difference  as  to  the  admissibility  of  evidence  in  these  cases.  The 
case  of  Loxvfield  v.  Stoneham,  2  Str.  1261.,  shows  that  the  Court  wili  not 
admit  parol  evidence  to  explain  a  will  of  personalty.  And  the  same  was 
held  in  the  case  of  Broxion  v.  Seitoin,  Forrest.  240.,  and  the  Earl  of  /n-r 
chiquin  v.  Obrien,  4  Burn.  Eccl.  Law,  122.  I  cannot  find  a  case  where 
the  Court  has  raised  a  trust  in  such  a  case,  or  where  the  Court  has  said 
that,  upon  a  complete  instrument,  they  will  admit  parol  evidence  to 
explain  the  intention.  In  Kirk  v.  Webb,  Pre.  Ch.  84.,  in  the  argument  • 
of  the  counsel  for  the  defendant,  it  is  said,  ^'  it  must  be  considered,  how 
it  was  before  the  statute  of  frauds,  and  how  it  would  be  since :  before  the 
statute,  it  was  never  held  to  be  a  trust,  unless  there  were  a  declaration 
in  the  deed  to  that  purpose ;  and  much  less  can  it  be  so  since  the  statute ; 
for,  by  the  statute,  there  can  be  no  trust,  unless  it  be  declared  in 
writing,  (which  is  not  in  this  case)  and  if  it  be  a  resulting  trust,  it  is  made 
so  by  parol  proof,  contrary  to  the  deed,  which  is  directly  contrary  to  the 
statute ;  and,  would  introduce  all  the  mischief  that  it  is  intended  to  pre- 
vent.'' It  will  be  difficult  to  distinguish  this  case,  in  point  of  mischief, 
from  that  of  the  executor.  That  is,  that  if  a  man  mokes  a  will,  and  ap- 
points aa  executor,  and  does  not  dispose  of  the  residue,  the  executor 

£  e  4  shall 
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17901        shall  take  it ;  and  no  parol  4fvidaoce  ahalHieread-latiiiat  hina  of  Ua  legal 

^■■■w  y.    righ^  tbougb  lie mav  preduce  evidanct  agalafeit  -the twtivef  tin  in  flop 

^pH^V^     port.. of  1^.  legal.ng^,  Z^y  Qffora^  v«r^dbrY/-d^ 

^««iK        Adphwi  je.  Sebm^,  For^  QA(K  where  the  fiavdl  evtdeocie  wris  ce&aed  agaaaa 

r  *^S      [f Itbe  executor'a  Itgid  righu\  In BeUim^  v.  Birrmfv For<'97^ll  waa  tiot 

1-   ^^^  *!     prel^fiiided  that»  if  the  patent  had  been  perfect»  paiU  evidepoe  could  hm 

oeen  read  to  raise  a  trust.    It  has  been  lately  determined  in  the  Commoa 

FWaa*  that  a  trust  cannot  be  raised  in  such  ao  cAcoi! .  Suppaae  A»  was 

t«;M-ao4far  stock  to  iB.  without  any  trust  declared,'aBdr the  credifeoraf  ^ 

wasttp  filf  a  bill  agaipat  B^  and  B.  to  awtar  theretraa'notnMti  A 

C4^4i}iH>t'  be  turned^  by  parol  evidence,  into  -a  trusteeu    fiap|Kiae  a 

fivther  purchased  a  personal  annuity  for  a  son  wIm  was  eEtBodqpatad, 

'    qtmld^hor. b^  adaiilted  to  piove,  bjr i^arot  thiit  it  ates  £«  ettoditor  aoa; 

though  if  he  paid  die  money  for  it,  it  might  rtaae  a  ^rust  foar biiwaff If  ? 

fUJo^^Chu^^cMoTn      Is  theri^  ab^caae*. where  the  purchsae  waa nsrie 

fVJ'iltnD^garv  Off-itabei^g  turned  into  a-tnait?  i>  "     •  ^' -^-<>^'»  '•  -  ' 
M r«  Lloyd.      The  admission  of  parol  evidence  is  as  dangeraoaiaaW| 

nijlih^x^ipe^  to^personal^aa  real  estate.  — ' 

Sqt  etea  suppofing  itadaiMble,  sh^  acifestif  die  partiefe^th^r^^atetao 
slight  tot  raise  a  titmBU  The  Court  has  ahvays  said,  thaly  ^lirihaa  piwpoas^ 
th^^a^Weioe.  wast  be  dear  and  indisputAl^  >>:.:n  /r,^    •   •  ' 

i^MJitJaa.  saySs  applicatkms  weae  made  en  behidif  of  the  phMitiff*aiid 
L|^)ri«tfaa  iArndkayt  bat  does  not  aay  %<wAaat4  but  thai  .mwloit  pra- 
pofi^d^.tbei  liamu»t  jBhouM  be  made  outr  to  pcmaa  ail  truateo^  to  At  hed 
^^uhi<>tidbe||g^r  >Notbkigcaa  beraO^uneeitatnaatt^  liiMnascre 
rfpaUej(?|ji(iniSiilce,Uie^  year  1782.  That  ia rea%  the  only  mdence  thst 
iafffptor^  for:  Lady  Amt  only*  saysi  the  plaintiff  draw^'on  jl<ijfiaa9^  iad 
was  paid  by  him;  but  she  might  dram^  otthim>for  amna  to  the  aaasa 
aomplr.  OB ;  other,  aaconats^  Ai^kison^  seems  never  to  have  aettkd  wkh 
lfi^i«,.i»hetfaer  he  should  or  should  not  be  a  trustee;  and,  in  fmct,  kept 
th^  kJM^e^  bounty  in:  his  own  power.  Lord  ^ofeorrot  was  only  infonkied 
of  the  »cts,  as  sworn  to,  by  Atkinson*  He  does  not  say,  Wimg  dedarad 
he  was  a  trustee,  but  only,  that  if  he  was  satisfied  it  was  so  intended,  he 
would  withdsaw  his  preten0ion&  Mure  says  he  oroduced  the  ^apefs: 
Nothuigifl  to  be  drawn  from  hia  evidence;  but  it  shews,  that  in  his  idea, 
th^te  was  a  dispute  as  to  the  right  to  the  warrant ;  and  that  WtUis  took 
it  up  before  them  all,  claiming  it  as  his  property.  Atkinson  lived  till 
[  *586  ]  QfJJff8^;^n0tfuag  was  dooe  in  that  time  oa  the  trust.  WiliU  swean 
Atkinson  gave  the  warrant  to  him,  as  something  for  himaeiff  and  that  it 
wait  retM^ed  to  ^d^^m^e  only  for  tlie  purpose  of  beins  registered,  aad 
rfaMJAOdi^ith  hia»  tiU  his  deaUK  It  is  hardly  probable^  had  the  intentiaa 
b^OAiH  ^  plaintiff  contends,  that  Atkinson  would  have  left  it  ao  kxn^  in 
I  ^u,  *  :  upiertainiy,  and  never  have  informed  IViUis  that  he  was  a  troatee;  H  is 
iQ^pOSsible  ^t  if  he  meai^t  him  to  be  so,  he  should  have  never  made  any 
d^ftleration  to  that  effect,  before  witnesses. 

iHjc^SoUoUot  General  in  reply. 

iMr»  JUoydh^A  confounded  two  things,  that  are  perfectly  distinct. 
)  Whether  parol  evidence  can  be  admitted  to  contradict  a  deed,  ia  one 
thing.  Whether  it  can  be  admitted  to  raise  a  trust  where  the  deed  is  not 
coi^ltEadictedi  is  another.  Tlie  question  here  is,  whether  circumstances 
might  not  exist  to  convert  the  legal  estate  of  A,  B,  to  a  trust  for  the 
benefit  of  C  D,  If  one  ^ives  a  legacy  to  A*  there  is  not  a  doubt  that  it 
might  be  shown  to  be  in  trust  for  B,  there  is  no  doubt  that  psrol 
evidence  might  be  admitted  of  a  conversation  to  show  it  was  so  in- 
tended. I  admit  this  sort  of  case  has  been  determined  on  the  ground  of 
fraud. 

Put  the  case,  that  the  application  was  made  expressly  for  Lady  Mar- 
garet,  and  agreed  to  on  the  part  of  the  Crown,  that  it  was  supposed  to 

be 


'    IN  TBI  CavRT  OF  €}mAicEni  9ff^ 

be  the  hen  way  to  grant  it  to  WiUiit  and  therefiMe  it  was  granted  to  1^92. 

him.   If  parol  evidence  could  not  be  admitted,  ^(Mtppose  Lady  MarffareC%  y^siymSSS^ 

cii^tlmgtanceB  'changed,  die  eould  not  give  it  lip,  but'  mUm  mighi  inritt  ?  Fbuves' 

upoi»  it  affainst  the  Crown :  surely  it  wouldbe  competent  CO  the  CMwA^  .^?^; 

to  show,  there  was  no  cominunication  with  WOlif^  and  that  he  was  infant  ^f"^ 

mevely  to  be  a  trustee ;  yet  this  must  be,  bad  oould  only  be,  by  palrcfl?  ^  ^ 

evidence.  •  .    .  •■      -  .'!.'•  -y* 

1^  dne  make  a  conveyance  in  favor  of  a  son,  but  ddes  not  delhrer  k,- 
biH  gives  k  to  a  third  person  to  keep  till  die  son  dees  a  certain  act  lor 
hii  younger  brother,  the  delivery  not  being  complete,  would  it  not  be 
competent  to  the  father  to  show  fbr  what  purpose  it  wss  put  into  the 
lianas  of  a  third  person  ?  '      [  •537  j 

{*]  Lord  Chancelhr.  If  he  delivers  k  to  a  third  pierSon,  except  as 
an  escrow,  the  deed  is  convplete. 

Mv.  SoUckor  GemeraL  The  case  of  BdUmty  v.  Burrw^  ne^er  Coidd 
have  been  determined  but  upon  the  ide%  that  t'tnist'  mt^t  b^'railMsfl' 
by  parol; ' 

Lord  ChanceUor.  I  have  been  so  aceustoilied  to  citnskler^  os^  all 
averrable,  that  I  should  have  rbought  itmighft'be'raised  by  p«to\.  Per- 
hiips^  .when  looked  into,  the  cases  may  felatef  to  feoffiafteAti  not  to*  66o« 
veyances  by  bargain  and  sale,  or  lease  and  release.  Suppose,  before' 
tlie«tMnte  of  frauds,  a  conveyance  had  been  to  A.  wA  his  lieirs,  to  the 
use^f  A*  and  his  heirs,  you  mivht  have  proved  a  trust  as  well  as  befibre 
tbe-statute  of  uses.  If  you  could  have  proved  the  QSfi  before  the  statute; 
a 'frost' night  be  averred  since;''  'But  lio'ttse^  e^er;  cotidd  be  averred 
si^ainst  an  express  declaration  of  trust.  If  it  is  a  general  makim,  that 
With  respect  to  personalty,  the  case  is  the  same  aow  as  befbre  the 
statute,  the  use  must  be  averrable. 

' '  Mr.  Solickar  General*    In  Dyer  v.  Dyer^  in  the  Exdiequer,  a  pur- 
chase was  made  by  the  fadier,  in  the  name  of  the  son ;  it  was  held,  that 
ptimSJaciei  it  was  an  advancement ;  but  the  father  might,  by  parol,  at 
the  time,  declare  the  son  a  trustee. 

Lord'  CkanceUor. 

Here  is  no  presumption  of  a  trust.    If  any  trust  is  declared,  it  must 
arise  ex  contractu.    Suppose  the  declaration  of  the  Crown,  clearly  ex- 
'  pressed,  it  is  purely  a  grant  of  bounty,  upon  motives  of  honor,  the 
question  is,  whether  parol  evidence  can  be  received  in  such  a  case. 

Mr.  Solicitor  General*  Atkinson  must  be  presumed  to  have  paid  the 
pension  as  the  agent  of  the  Crown. 

Lord  Chancmor.  The  evidence  goes  to  prove,  that  he  paid  the 
pension  qud  pension,  but  it  was  never  registered.  I  have  great  doubts, 
whether  you  can  go  to  the  treasury,  and  get  it  out  of  the  servants  there> 
in  conversation,  tor  whom  the  Royal  bounty  was  intended.  It  will  be  [  ^588  J 
extraordinary  to  gather  it  from  [*]  them.  No  account  is  given  why 
the  interest  was  not  put  an  end  to.  In  1785,  there  might  have  been  an 
application  to  the  crown.  As  to  the  King's  having  any  bounty  towards 
frillis,  if  I  was  to  indulge  conjecture,  I  cannot  so  readily  conceive  it,  as 
that  it  was  towards  a  Lady  of  a  great  family,  who  was  m  want  of  it ;  I 
will  not  absolutely  dismiss  the  bill  now. 

But  his  Lordship,  by  order  24th  May^  1792,  dismissed  the  bill  with- 
out costs. 
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1792. 


LineolH*s  I$m 

Jan.  1791. 
24th  Ifoy,  1798. 

Testatrix  gsre 
the  residue  of 
her  perwnal 
estate  to 
trustees  to 
**  cause  to  be 
erected n)  and 
biult  a  awell- 
ing-house  to 
be  appropriated 
for  the  use  of  a 
school-house." 
To  a  bill  pray- 
ing that  the 
charity  might 
becanied 
into  effect, 
a  demurrer 
that  the  charit- 
able legacies 
were  void, 
allowed.  (1) 


[  •589  ] 


Attorney  General  against  Nabh* 
(Reg.  Lib.  1791.  A.  fol.568.  b.) 

QATHERINE  NASH,  being  possessed  of  very  considerable  per- 
sooal,  but  not  seised  of  any  real  estate,  made  her  wiH  12th  of  Jkif, 
1783,  and  after  giving  legacies  to  several  persons  therein  named*  gave 
**  all  the  rest  and  residue  of  her  real  and  personal  estate  of  whatnatnie, 
**  kind,  or  sort  soever"  to  three  of  the  relators,  and  to  the  defendantij 
and  a  person  since  deceased,  their  heirs,  Sfc,  upon  the  following  tmit, 
viz»  ''  upon  trust,  that  thev  the  said  trustees,  their  heirs  or  assigns,  or 
the  major  part  of  them,  should  as  soon  as  conveniently  might  be  after 
her  decease,  cause  to  be  erected  and  butU  within  that  part  of  the  pariih 
of  SU  PeteTf  as  is  within  the  borough  of  DroUwich  and  coim^  of 
Worcester^  a  dwelling-house  or  tenement  of  such  size  or  dimensions 
as  tbey»  her  said  trustees  should  see  proper  and  expedient,  and  that 
the  samet  when  erected  and  built,  should  be  by  them  the  said  traslecs 
appropriated  for  the  use  of  a  school-house,  for  the  purpose  of  edn- 
cating,  doathing,  and  maintaining  such  a  number  of  poor  boys  sad 
girls  parishioners  within  the  said  parish,  as  her  said  trustees  and  their 
heirs  should  see  proper,  and  find  tlie  interest,  produce,  and  profits  of 
her  said  real  and  personal  estates  sufficient  to  support  and  maintsin> 
according  to  the  true  intent  and  meaning  of  her  will,'*  and  gate 
several  directions  for  the  government  of  the  said  school,  and  then  west 
on  thus :  *^  and  she  did  tliereby  direct  and  empower  her  said  trustees^  mt 
**  of  her  real  and  personal  estate^  to  purchase  such  spot  of  ground  withia 
''  the  said  parish  of  iU*  Peter,  as  they  should  see  proper,  for  the  purpose 
"  of  erecUng  the  said  house  or  school  upon*'  and  appointed  the  said 
plaintiffs  and  defendants  executors. 

[*]  Ireadtuay  Nash,  the  brother  of  the  testatrix,  after  her  decease, 
got  possession  of  her  will,  and  also  of  the  property,  and  prevailed 
with  the  other  defendants  to  renounce  the  probate  of  the  will,  which 
occasioned  a  contest  in  the  Spiritual  Court,  where,  after  a  decree  in 
favour  of  the  will,  probate  thereof  was  granted  to  the  relators,  who  being 
advised  that  so  much  of  the  will  as  directed  the  purchase  of  a  qpot  oi 
ground  for  the  purpose  of  erecting  the  school,  was  void  by  the  Mortmain 
Act,  but  that  if  a  spot  of  ground  of  the  description  in  the  testator's  wiU 
could  be  procured  by  other  means  than  purchase  out  of  the  estate  of 
the  testatrix,  they  might  erect  a  school  thereon,  purchased,  with  their 
own  money,  a  proper  spot  of  ground,  which  they  had  conveyed  to  them, 
and  which,  by  the  present  bul,  tliey  offered  to  give  and  appropriate  to 
the  charity. 
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(1)  Though  it  was  Lord  HardniM*  opinion,  that  m  bequest  in  trust  *i  to 
hospital  bchooly  '&c.  was  good;  gince  it  did  not  of  necessity  imj)Uf  that  iand  teas  fs  k 
bought  for  the  jmrjtose  literaUu,  (see  Vaug/tan  v.  J'^arrer,  and  Attometf-GenertU  ▼.  £owk$, 
2  Ves.  182.  547.,  vide  Supplement  to  Vesey,  522.  and  404,  405.);  that  doctrine  kai  tea 
rqteatedlt/  over  rttUd:  and  the  modem  cases  seem  to  have  established,  that  tndi  eiiarcs- 
sion  is  to  be  taken  as  meaning  that  land  ia  to  be  bought,  unies9  the  teMtatar  hag  eUmrhf  w- 
dicated  the  contrary.  Fide  Attorney- General  v.  Hyde,  Ambler,  751.>  anteOf  I  vol*  444i 
notes.,  Foy  v.  Foy,  1  Cox.  Ca.  Ch.  163.,  Chajmwn  ▼.  Brown,  6  Ves.  404.  408.  &c. 
AttornnhGeneral  V.  Parsons,  8  Ves.  186.  191.,  Attorney- General  v,  Davies,  9  Ves.  555. 
544.  For  cases  where  the  testator's  intention  was  considered  as  clear  that  tlM  moiKy 
should  be  applied  for  a  purpose  to  be  conducted  on  land  already  in  mortmain,  and  at 
being  therefore  vaUd.  See  Attorney- General  ▼.  WilHams,  postea,  4  voL  526^  Attaruey 
General  ▼.  Parsons,  8  Ves.  186.,  A ttorney*  General  ▼.  Munhy,  I  Meriv.  327.,  and  ifca* 
shaw  V,  Atkinson,  3  Madd.  Rep.  306. 

The 
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The  billy  therefore,  prayed  an  account  of  the  testatrix's  property,  and        1792, 
that  the  charity  might  be  carried  into  effect.  *-i-\  i_^ 

To  so  much  of  the  bill  as  prayed  that  the  charity  might  be  carried  Attornkt 
into  execution,  the  defendant  Treadwav  Nash  demurred,  and  shewed  for  GnmuL 
cause  of  demurrer,  that  the  charitable  legacies  [as  stated  by  the  in- 
formation and  bill]  were  void  in  law,  [and  ought  not  to  be  carried  into 
execution.] 

The  cause  was  heard  at  Lincoln* s-Inn  Hall^  the  15th  and  17th  of 
January  y  1791. 

Mr.  Solicitor  General^  Mr.  Mit^rd,  and  Mr.  Cox  in  support  of  the 
demurrer. 

Tlie  general  scheme  of  the  will  is,  that  money  is  to  be  raised  out  of 
the  real  and  personal  estate,  to  purchase  ground,  and  to  build  the  house: 
whidi  is  contrary  to  the  Mortmain  Act.  In  Vaughan  v.  Farrer^  2  Ves. 
182.  Lord  Hardvoicke  went  a  great  way  to  support  the  charity;  but, 
even  upon  his  own  principles,  he  could  not  have  maintained  the  present 
Cttse.  He  there  held  that  there  was  no  direction  to  lay  out  any  part  of 
the  money  in  purchasing  land,  for  that  erect  as  much  imports  foundation 
as  building,  and  that  if  any  person  would  give  a  piece  of  land,  they 
might  build  upon  it.  In  Gastril  v.  Baker  cited  in  that  case,  there  was 
DO  direction  to  buy  land,  the  words  were  ^'  in  order  to,  and  towards 
*'  erecting  a  school,"  and  Lord  Hardtoicke  thought  the  trustees  might 
hire  a  house.  But  in  this  case,  the  trustees  are  directed  to  buy  land 
upon  which  the  school  is  to  be  built.  [*]  Indeed  if  they  had  been  [  «590  ] 
directed  by  the  will  to  hire  a  house,  it  would  have  been  the  same  thing 
as  if  the  testatrix  had  given  a  leasehold  estate,  which  would  undoubtedly 
be  bad.  The  Attorney  General  v.  Bowlesy  S  Atkyns,  806.  comes  some- 
what nearer  the  present  case,  as  there  was  something  like  a  direction  to 
purchase  land:  the  question  was,  whether  the  bequest  was  void,  and  it 
was  held  to  be  so,  as  the  money  was  directed  to  be  laid  out  upon  real 
securities.  Personal  estate  to  be  laid  out  in  land  is  no  more  to  be  given 
by  the  statute  than  land  itself.  Here  the  testatrix  has  been  incautious 
enough  to  direct  her  trustees  to  lay  the  money  out  in  the  purchase  of 
lands,  and  it  is  impossible  her  want  of  caution,  can  be  made  good  by  the 
caution  of  the  trustees,  in  obtaining  land  by  other  means.  Lord  Hard- 
meke,  in  the  cases  already  cited,  has,  it  is  true,  said,  that  if  any  body 
would  give  land,  or  there  was  land  already  in  mortmain  in  theparish, 
that  the  trustees  might  build  upon  it.  In  Attorney  General  v.  Tyndall^ 
(iiii/tf,  vol.i.  p.444.  n.  Amb.  614*.  (2)  Highmore  on  Mortmain,  100.) 
Lord  Northington,  with  these  authorities  before  him,  and  upon  great 
consideration,  for  the  case  came  before  him  upon  an  appeal  from  the 
Rolls,  was  of  a  different  opinion.  —  He  thought  that  a  direction  to  pur- 
chase land,  not  to  build  on  land  that  came  by  other  means,  that  sup- 
posing Boxvles's  case  to  be  right,  still,  that,  in  that  case,  the  testatrix, 
meant  the  ground  to  be  purchased  with  her  money ;  that  to  make  her  go 
a  begging  for  land,  was  not  within  their  intention.  This  is  an  authority 
that  goes  the  whole  length  of  the  present  case.  In  the  Attorney  General 
v.  Hutchinsony  (ante^  vol.  i.  p.  444.  note,  and  reported  by  Mr.  Ambler, 
751.  by  the  name  of  Attorney  General  v.  Hyde)  though  there  was  a  piece 
of  ground  already  in  mortmain  in  the  parish,  the  testatrix  not  having 
pointed  to  it.  Lord  Bathurst  held  the  devise  void.  Where  the  devise  is 
not  good  at  the  testator's  death,  it  cannot  be  made  so  by  any  thinff  which 
arises  after.  This  was  held  in  Widmore  v.  Woodroffe^  ( Ambl.  636.)  where 
the  devise  was  declared  void,  because  the  corporation  for  Queen  Ultra's 
bounty,  are  bound  by  their  rules  to  lay  out  the  money  in  land,  though 
the  crown  has  power  to  make  new  rules,  it  was  held,  that  it  must  oe 

{2)  And  2  Eden's  Cas.  Lord  North.  *J07. 

regulated 
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1792.        tegulated  by  tbe  rules  in  being  at  the  testator^s  deceaaie.    In:  TMam  v. 

"^  ^  J      Ahderson,  (ante,  vol.  i.  p.  444.  note)  (3)  a  bequest  to  build  and  erect  aa 

AnoEKKT      hospital  was  held  void.    Lord  Camden  thotignt  it  impossible  to  scpttste 

j^iNiAAL      the  one  part  from  the  other.    It  is  true,  where  there  is  an  option'  t6  tbe 

offMui  trustees  [*]  to  lav  the  money  out  in  land,  or  in  such  a  way  that  it  oajr 
r  *^9l'  1  <^<>ii^>^Q6  personal,  the  Court  has  carried  it  into  executioB  in  the  way 
^  J      that  was  legal ;   tiiis  is  the  ground  upon  which   Soresby  t*  HcBh^ 

JHighmore,  74.)  was  determined.  In  tne  AHomey  General  t*  GtmUh^ 
ante,  vol.  ii.  p.  i>2S.)  the  gift  of  the  eight  freehold  houses  to  the  diaritsbfe 
use  being  void,  Mr.' Justice  BuUer  thought  the  nft  of  the  pevaonal  finid 
that  was  annexed  to  the  houses  was  void  also.  In  Foy  ▼•  Fo^{4f)f  RoBtf 
Ist  Februaryt  1785,  which  was  a  gift  of  lOOOf.  toward  the  erection,  ^e. 
of  an  hospitel  for  the  county  of  OloHer^  Lord  Kenyan  direeted  aa 
enquiry,  whether  there  was  any  hospital  in  the  county  to  whic^i  it  nigk 
be  applied ;  and  in  the  Attorney  General  against  The  Bishop  of  OxfSri^ 
(antey  vol.  i.  p.  444.  note,)  he  declared  he  could  not  vary  tfa6  Use;  bj 
(Ordering  a  repair  where  ike  testator  ordered  a  building,  for  he  saidr^ 
intention  must  be  implicitly  followed,  or  nothing  coold  be  done. 

Mr.  Attorney  General,  Mr.  ManffieU,  and  Mr.  Stratford,  in  support 
of  the  charity. 

The  first  question  is,  whether,  notwitlistanding  the  bill  atates  kod 
to  be  ready  for  the  purpose  of  building  the  school,  the  gift  ia  void;  and, 
with  respect  to  this,  we  may  observe,  that  wherever  the  directilm  tr 
only  to  erect  and  huild^  without  any  necessity  to  purchase  land,  it  aaj 
be  so  done  as  not  to  be  within  the  statute.  None  of  the  cases  beibre 
the  Court  have  been  upon  the  subject  of  amelioration  only  of  land  sl« 
ready  procured,  but  where  land  must  necessarily  be  purchased ;  wbae 
that  is  not  the  case,  the  statute  does  not  apply.  Therefore,  in  Hoffk 
vi  Barnes f  Ambl.  651.,  money  left  to  be  laid  out  in  repairing  a  dnpd 
was  held  not  to  be  within  the  act :  the  note  of  that  case  gives  tiie  tree 
sense  of  the  statute  of  mortmain,  that  it  was  to  prevent  the  increase  of 
lands,  Sfc* ;  whereas,  where  the  object  of  the  gift  is  only  the  ameUorstiQa 
of  land  already  in  mortmain,  not  an  acre  more  gets  into  mortmaia  dan 
was  80  before.  According  to  the  cases  of  Vaugkan  v.  Farrer,  and  tbe 
Attorney  General  V*  Bamles,  the  charity,  in  the  present  case,  nw  be 
supported  without  infringing  upon  the  statute.  In  the  former  of  mm 
dues  Lord  Hardwicke  thought,  that,  if  any  body  would  give  land,  tbcy 
might  build  upo[>  it ;  so  here,  if  a  house  could  be  obtained,  it  woald  be 
[  ^592  2  unnecessary  to  build  one ;  if  land  could  be  obtained,  an  house  [*]  nngbt 
be  built;  but,  in  this  case,  the  building  of  an  house  is  unneoeansy; 
for,  though  the  meaning  of  erecting  an  hospital  is,  that  the  patieatt 
may  be  together,  and,  if  there  is  no  house,  the  general  intention  esa- 
not  be  executed,  it  is  not  so  of  a  school ;  the  education  of  children  does 
not  induce  the  same  necessity,  -»it  may  be  carried  into  execution  with- 
out a  room  being  appropriated  to  it.  The  present  case  ia  said  to  be 
within  the  case  of  the  Attorney  General  v.  Tyndal,  that  it  ia  a  directioo 
to  purchase  land.  It  is  said,  m  that  case,  that  a  direction  to  bnild  ii  t 
direction  to  purchase,  and  that  the  Court  would  have  directed  the  tna- 
tees  (except  for  the  statute)  to  lay  out  money  in  land  upon  whidi  to 
bui!d ;  then  it  can  make  no  aistinction  whether  the  testator  directs  tbe 
building  of  an  house,  which  cannot  be  done  without  land,  or  he  directs 
land  to  be  purchased.  In  the  Attorney  General  v.  L^uly  Doioatii^, 
Amb.  555,  Mr.  Attorney  General  York  took  notice  of  the  diatiactios 
between  the  Attorney  General  v.  TyndaU,  and  the  Attorney  General  v. 
Bowles,  and  the  Lord  Chancellor  agreed  to  the  distinction,  and  said,  is 

(3)  2  Eden,  Ca.  Lord  North,  '296. 

(4)  1  Cox,  Ca.  Ch.  163.     b«e  alao  6  Vcs.  409. 
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the  AUcmejf  Geufiraly.  Tj^juhUf  the  intenUon  was  to  im];cbiMi^,  .land;        i;792. 
hut,  in.  the  pi^atnt  cage*  im  directing  a  purchase  of  land,  she  ojpiy     vJs^>/ 
m^aot^Jqcas^Jt  should  be  necessary:  she  did  not  mean  to^prei^ude      ^?*^?fT 
}icr  trusteefi.firom  accepting  a  donation  of  land,  which  W9ul4  e^^uareai^      y^^^^^ 
her,  fund*    If  the  cases  befcure  Lord  Hardwickc  are .  right*  those  befioire        ^^ 
Ia^'4  Nortkin^^on  must  be  wrong,  as  to  this  point.   In  the  case  of  Grmr  ^ 

M^  V*  GrMMnte^y  Ambl.  210«  money  to  be  laid  out  in  the  funds,  tili.it  •  "^^ 
coold  be  laid  out  in  land  to  the  satisfaction  of  the  trustees,  waa  held 
not  within  the  statute,  because  it  might  remain  for  ever  in  the  funds. 
la  the  case  before  Lord  Bathurst  {Aitarrunf  General  v.  Hudey  Ambl. 
751 0)  his  Lordship  thought,  that  the  case  before  Lord  Northington  had 
oyerHTuled  that  before  Lord  HardwickCf  and  he  seems  to  think  that  the 
testator  must  have  some  particular  piece  of  land  in  mortmain  in  his.con- 
teDamlatian;.and  in  fact  it  turned  out»  in  that  case,  that  there  was  no 
lana.  .In  Pelham  v*  Anderson  it  was  not  made  part  of  the  case  that 
ihere^was  any  land.  The  Attorney  General  v.  Goiddinr  \%  verv-dis- 
.  tineuishaUe ;  the  yery  import  there  was,  to  bring,  the  people  to-> 
getner;  the  principal  intention  could  not  take  place  without  a. breach 
of  .the  statute^  of  mortmain ;  and  therefore  that  which  was  consequeptial 
only  could  not  take  place.  As  to  applying  it  cy  pres^  the  cases  stand 
.aa>  Ihe^  did,  untouched  by  the  statute  of  mortmain,  aa  in  the  case  where 
the  gift  was,  to  [*]  such  lying-in-hospital  as  the  testator  should  ap-  [  *593  ] 
point  (White  y.  WhiU^  ante^  vol.i.  p.  12.),  and  the  testator  made  no 
l^ipointment,  the  Court  applied  the  bequest;  so  in  the  case  of  super- 
stitious uses ;  it  was  to  be  applied  to  a  charits^le  use. 
.  ..  Mr.  SoUciior  General  in  reply. 

,  f  ,Tbe  question  is,  whether  the  intention  in  this  case  can  be  legally 
^arriad  into  execution.  In  order  to  discover  this,  it  wjll  be  necessary 
tt4^  wake  Mome  observations  on  the  cases.  The  principle  to  be  drawn 
fffom  them  is,  that,  in  every  case  upon  a  will*  where  there  is  a  direction 
to  .endow  a  school  or  hospital,  and  no  land  already  in  mortmain. is 
,  pointed  out  on  which  the  building  is  to  be%  it  is  void*  although  ^e 
erection  of  the  school  or  hospital  be  the  principal  thing  in  the  intention 
of  the  testator ;  and  the  cases  ar^  uniform,  where  ^ere  is  a  direction  to 
purchase,  that  the  gift  ia  void.  In  Foy  v.  Foy  (4),  Mich.  1785.9  the  pro- 
position is  laid  down,  that  where  the  ^ift  is  for  erecting  and  endpw^ 
a^achool  or  hospital,  there  the  Court  implies  .that  a  purchase  is  . tp.be 
jBsade :  in  that  case  the  testator  gave  1000/.  towards  the  erection,  and 
T  endowment  of  an  hospital  in  tlie  county  of  Gloucester  j  it  wa^  npl^  tl^ 
i(ole  fund,  but  in  aid  of  a  subscription  for  that  purpose ;  and  Lord.Xirft- 
jieii  (then  Master  of  the  Rolls)  referred  it  to  the  Master,  to.enquiitye 
]9(bethep  there  was  an  hospital.  The  next  clause^  in  tlie  will  was,  '/,  I 
V.  give  800/.  for  the  purpose  of  erecting  and  endowing  aschoQl*''  On 
Aase  two  clauses  the  determinations  were  different;  the  former  was.re- 
ierred  to  the  Master,  because  the  testator  pointed  to  the.  hospital  which 
.waathen  erecting;  but,  as  to  the  latter,  his  Honour  declared  it  yqid» 
and  said  he  should  have  declared  the  other  void  also,  if  there  had  not 
been  an  hospital  existing.  The  principle  is  this,  that  though  Lord 
Hardvoicket  m  Vaughan  v.  Farrer^  following  the  case  of  Gastril  .v. 
Baker^  said,  if  any  one  would  give  land,  the  charity  should  be  sup- 
ported, yet  he  never  meant  to  sa^,  that  a  gift  to  erect  and  endow 
simply  was  not  void:  the  distinction  is,  that  where  the  situation  is 
pointed  out,  and  is  already  in  mortmain,  the  gift  is  good ;  where  it  is 
not  so,  it  is  bad.  Then  the  question  is,  whether,  here,  the  testatrix 
has  pointed  to  any  land  already  in  mortmain.  The  intention  of  th^  sta- 
tute was  to  prevent  improvident  disherisons,  as  well  as  to  prevent  more 
land  from  coming  into  mortmain.    If  the  direction  was  to  hire  land  for 

(4)   1  Coi,  165. 
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[*]  the  school,  it  yould  be  equally  void ;  bat,  in  the  present  case,  there 
is  an  express  direction  to  buy  land ;  even  without  mentioning  it,  ths 
Court  must  imply  it,  for  otherwise  the  executors  might  wait  to  all  eter- 
nity for  a  person  to  give  land.  To  say  that  a  testator  means  the  exe- 
cution of  the  charity  should  be  kept  expectant  till  somebody -will  me 
land  for  the  purpose,  is  impossible.  If  such  a  thing  ean  be  supposed,  it 
must  be  a  gift  within  some  reasonable  time ;  but  here  no  sucn  thing  ii 
pointed  out.  The  case  of  the  Attorney  General  ^•^Hutehinson  is  said  ts 
be  a  stronger  case  than  Attorney  General  v.  Botbles,  because  there  wm 
a  piece  of  land;  but  where  the  testator  does  not  point  the  land  out,  lie 
is  not  presumed  to  mean  it.  It  did  not  occur  to  any  body  there  ts 
argue,  that  the  having  a  school  was  the  principal  intention,  and  that  it 
could  be  carried  into  execution  without  a  scnool-house.  Would  the 
testatrix  have  given  the  charity,  unless  the  purchase  and  building  were 
to  take  place  ?  An  intention  cannot  be  implied  that  she  meant  it  to  be 
built  on  land  to  be  given  by  another,  or  that  the  executors  were  at  li* 
berty  to  adopt  any  piece  of  land  so  given.  Where  a  man  gives  s 
charity,  he  means  it  to  be  erected  at  his  death,  or  soon  after, — not  to 
wait  an  indefinite  length  of  time  for  a  gifit  of  land.  The  Attorney  Ge- 
neral v.  The  Bishop  of  Oxford  lays  it  down,  that  you  must  execute  the 
testator's  whole  intention  implicitly.  Lord  Kenyon,  in  that  ease,  would 
not  execute  the  intention  cy  pres.  If  the  testator  were  to  say,  I  give 
1000/.  to  be  laid  out  in  a  building,  according  to  an  estimate,  which 
amounted  to  2000/.,  that  would  exclude  the  possibility  of  laying  any 
part  of  the  money  out  in  land ;  but  if  he  does  not  so  point  it  out  as  to 
exclude  the  idea  of  purchase,  it  must  be  implied,  fiut  here  the  inten- 
tion is  pointed  out ;  for,  in  the  last  clause,  she  empowers  and  directs 
the  executors  to  purchase  land,  and  it  is  the  same  thing  whether  the 
direction  is  in  the  nrst  or  in  the  last  clause.  What  has  happened  in  the 
Damning  cause  shews,  that  there  is  in  this  country  a  manner  of  making 
lands  inalienable  for  ever,  and  so  there  would  be  as  to  money,  if  it  to 
not  to  be  laid  out  at  some  determinable  lime. 

Lord  Chancellor  \iz6.^  during  the  hearing,  thrown  out  doubts  whethei; 
supposing  a  certain  sum  given  for  the  purchase,  and  another  for  the 
endowment,  the  former  being  void,  would  make  the  latter  so  likewiie. 
At  the  close  of  the  argument  (5)  he  [*]  threw  out  some  general  ideas 
on  the  subject,  to  the  following  effect :  — 

Whether  the  testatrix  gave  land,  or  money  to  be  laid  out  in  purcbsR 
of  land,  either  would  be  positively  witliin  the  rules  oi  law,  and  come- 
quently  void :  but  money  given  to  improve  charity  lands,  is  not  a  layiog 
out  in  lands  or  devising  lands.  In  the  case  of  the  legacy  of  10002.  (Fiy 
^•Foy)  (6)  there  was  no  application  to  land,  but  in  the  case  '   " 
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(5)  The  foUowing  is  from  Lord  Colckester*^  MS.  note  of  the  judgment  in  the  fini 
instance :  — 

Lord  Chancellor.  —  "I  ouinot  conceive  it  possible  to  argue  widi  a  shadow  of 
that  land  abeady  in  mortmain  may  not  be  meliorated  to  any  extent  by  Imildiiig 
it,  or  in  any  other  manner.  Waste  land  may  be  cultivated.  For  lands  nayhf 
drained ;  and  it  is  a  main  object  of  public  policy  that  they  should  be  so.  Those  m- 
provements  do  not  add  a  single  acre  to  tlie  quantity  of  land  in  mortmain  ;  and  if  » 
why  should  not  the  lands  already  in  the  hands  of  Use  charity  be  made  as  productive* 
possible.  If  fifty  cases  had  been  so  decided,  unless  they  bad  afforded  rae  aome  soii 
principle  for  their  decision,  I  should  not  think  them  worth  much  notice.  It  is  in  v«b 
to  furnish  imaginary  constructions  of  the  act.     It  never  can  be  straincsd  so  far  ss  l» 

'*  prevent  the  building  on  land  already  in  mortmain;  therefore,  I  really  think,  tlai 
point  may  be  laid  out  of  the  case.  "Die  true  question  here  is,  whether  it  ia  an  es«i- 
tial  part  of  the  testatrix's  purpose,  that  land  should  be  purdiased  of  her  own  boua^t 
or  whether  the  carrying  on  the  charity  is  the  principal  object,  and  the  purdiase  of  W 
is  only  required  by  testatrix,  in  case  those  who  are  to  execute  it  cannot  find  aoopt  A* 

*'  that  purpoee  in  point  of  local  situation,  aliuwU,  wad  from  another  hand  tlMoi  kr 
own* 

(6)  1  Cox,  Ca.  Ch.  163; 
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Lord  Bathurst  he  thought  it  must  be  the  intention  of  the  testatrix  that 
the.  land  should  flow  from  her  as  well  as  the  other  parts  of  the  charity. 
But  it  does  not  strike  me  that  this  is  a  necessary  implication.  On  the 
terras  of  tlie  will,  I  think  she  did  not  know  the  statute,  and  that  she  in-  % 
tended  part  of  the  fund,  if  necessary,  to  be  laid  out  in  land.  But  she  meant 
principally  the  charity  to  be  executed.  —  She  directed  therefore  the 
purchase  in  order  to  give  it  scope :  but  surely  it  would  not  defeat  her 
mtention,  if  the  land  came  aliunde.  But  Lord  Bathurst  thought  it 
equally  her  intent  to  give  the  land,  from  a  vain-glorious  motive.  But  if 
it  is  to  be  so  construed  by  the  spirit  of  the  law,  we  shall  go  but  a  little 
way  if  we  do  not  save  them  by  a  distinction,  that  where  the  principal 
intent  is  to  effectuate  the  charity,  that  intent  will  be  satisfied  by  the  land 
coming  aliunde.  I  cannot  conceive  that  it  would  disappoint  her  intention 
if  the  whole  land  came  aliunde.  The  question  is,  whether  authority 
given  to  the  executors  to  lay  out  the  money  in  land,  will  bring  it  within 
the  statute.  If  land  were  given,  I  think  it  clear  the  executors  could 
not  keep  back  one  shilling  of  the  bequest  from  the  maintenance  of  the 
charity. 

His  Lordship,  by  order  S^th  May  1792,  allowed  the  demurrer.  (7) 

(7)   Vide  8  Vcs.  191.  et  note  (1)  anlea,  583. 
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Pye  again^  Daubuz  (l)and  Another. 
(Reg.  Lib.  1791.  B.  fol.  289.) 


'T^HE  bill  stated,  that  Benjamin  Nankxoell,  being  seised  in  tail  of  lands 
-*-  and  tenements  in  Cornwall,  but  representing  himself  to  be  seised  in 
fee,  borrowed  800^.  of  the  plaintiff,  on  the  security  thereof,  and  by 
indentures  of  mortgage  of  21st  and  22d  December,  1780,  conveyed  the 
premises  to  the  plaintiff  in  fee,  [♦]  subject  to  a  proviso  for  redemption, 
on  payment  of  800/.  and  interest,  and  Nankweil  covenanted  with  the 
plaintiff  for  title,  and  for  further  assurance.  In  June,  1789,  a  commission 
of  bankrupt  issued  against  Nankweil,  and  a  bargain  and  sale  (afterwards 
duly  enrolled),  of  his  real  estate,  and  an  assignment  of  his  personal 
estate  was  made  by  the  commissioners,  to  the  defendants,  wno  were 
chosen  assignees.  The  bill  further  stated,  that  the  whole  of  the  prin- 
cipal, and  a  great  arrear  of  interest  remained  due,  besides  a  further  sum 
012001.  advanced  to  the  said  Benjamin  NankvoeU,  on  bond,  and  that  the 
plaintiff  had  discovered  since  the  bankruptcy,  that  the  said  Benjamin 
Nankweil,  was  (under  the  will  of  his  father),  onlj^  tenant  in  tail  of  the 
mortgaged  premises,  but  that  ihe fee-simple  is  vested,  by  virtue  of  the 
bargain  and  sale  enrolled,  in  the  defendants.  The  plaintiff,  therefore,  by 
the  bill  insisted,  that  as  he  was  entitled  by  virtue  of  the  covenants,  to 
have  called  upon  NanJewell,  if  he  had  not  become  a  bankrupt,  to  have 
suffered  a  recovery  of  the  premises  for  making  a  further  assurance 

(1)  Mr.  Diekmi  also  took  notes  of  this  decision;  hut  they  are  very  inaccurate:  his 
report  stating  that  the  plaintiffs  did  not  claim  under  a  regular  mortgage,  but  merely 
under  a  deposit  of  title  deeds,  which  was  held  equiralent.  It  is  most  probable  fie  was 
misted  by  some  dictum  to  that  effect  by  Lord  Thurlow,  who  had  decided  that  predit  point  a 
yieoT  or  two  btfore,  in  Ex  parte  Wilis,  in  the  matter  of  Taylor,  lately  reported,  3  Cox,  23S, 

(3)  S.  P.  with  the  principal  case,  Edwards  ▼.  ApplAee,  (above  dted)  anJtea,  2  toI.  652. 
note  per  Lord  C.  Northinilon.  See  also  Ex  parte  Wilts,  2  Cox,  27J.  aboTe  cited  in 
note  (1),    Set^Rlso  Tat^  v.  fTAedh-,  dted  I  P.  W/279, 28a 

thereof 


Lineoln^s  Inn 
Nail,  V2ih  Mar. 
1791. 
24thAfay,I792. 

Tenant  in  tail 
makes  a  mort- 
gage, with 
covenant  for 
further  assur- 
ance, and  be- 
comes bank- 
rupt, his  as- 
signees are 
bound  by  the 
covenant.  (2) 
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I792.  tiicreof  to  him,  that  the  assignees  standing  in  his  phice^  were  bound  lo 
to  do ;  and  therefore  the  bill  prayed  an  account,  and  that  the  defendant 
m^t  be  decreed  to  pay  what  should  appear  to  be  due  or  be  foredoMd. 

The  defendant)!  by  their  answer,  admitted  the  facts,  but  submitted  ts 
Daowi.  the  Court,  what  interest  Benjamin  (being  tenant  in  tail  only)  oonreyed 
to  the  plaintiff  by  the  mortgage  deeds,  and  in  whom  the  fee-aiinple  ww 
now  vested,  or  whether  the  plaintiff  would  have  been  entitled  to  have 
called  upon  Nanlnoellf  (had  he  not  become  bankrupt),  to  suffer  a  recs- 
very  and  make  further  assurance,  and  whether  the  plaintiff  was  entitled 
Co  a  convejrance  from  them  as  assignees,  and  further  submitted  to  act  si 
the  Court  should  direct. 

Mr.  Solicitor  General,  and  Mr.  Sleel  for  the  plaintiff,  argued  that  the 
assi^ees  were  bound  to  do  all  acts  that  the  bankrupt  himself,  had  be 
continued  solvent,  would  have  been  bound  to  do,  Taylor  ▼.  Wheder^ 
2  Vem.  564.  They  take  the  estate  afiected  by  every  equity  with  which 
it  was  affected  in  the  hands  of  the  Imnkrupt,  and  the  plaintiff  ia  entitled 
to  come  against  the  assignees  for  every  remedy  he  could  have  agaimt 
the  bankrupt ;  and  therefore  the  fee  liaving  become  absolute  in  them, 
they  were  bound  in  the  same  way  he  would  have  been  had  he  suffered 
[  ♦SO?  ]  [*]  *  recovery,  which  would  have  let  in  the  incumbrance.  Eduyard*  t. 
Apjaiebee^  {ante,  voL  ii.  p.  652.  it.)  is  a  case  in  poitit  with  the  present. 

Mr.  Mitford  and  Mr.  Stanley  for  the  defendants. 

When  the  mortgagor  is  only  tenant  in  tail,  the  act  done  by  him  does 
not  bind  his  assignees.  The  act  21  Jac.  1.  c.  19.  §  12.,  vesting  the  fee- 
simple  in  the  assignees  by  the  bargain  and  sale,  is  not  for  the  purpose  of 
giving  the  incumbrancer  a  better  title,  but  merely  for  the  benefit  of  the 
creditors;  it  was  so  determined  in  Becky.  Welsh,  1  Wils.^6.,  and  that 
the  bankrupt  could  only  convey  for  his  life,  and  he  being  dead,  in  thst 
case,  the  mortgage  was  at  an  end.  The  mortm^ce  can  only  be  entitled 
to  what  he  could  take  from  the  bankrupt.  The  assignees  only  hold  it 
for  general  creditors,  not  for  the  mortgagee.  In  the  case  before  Lord 
Northington,  he  does  appear  to  have  decreed  the  assignees  to  join ;  we 
must  admit  that  to  be  a  strong  case  against  us :  but  it  does  not  appear 
what  was  said  in  that  case.  If  that  case,  prevail,  it  will  have  a  stroot. 
effect  as  to  persons  taking  mortgages  from  tenants  in  tail,  as  it  woula 
give  them  a  title  (in  case  of  bankruptcy)  that  the  bankrupt  at  the  time 
could  not  give  without  the  concurrence  of  tenant  for  life,  which,  under 
this  case,  he  might  do  without. 

Mr.  Solicitor  General  in  reply. 

The  statute  operates  as  a  recovery  :  then,  the  equity  arises  out  of  t 
different  ground,  the  bankrupt's  havmg  asreed  that  the  land  should  be 
charged,  which  agreement  would  bind  the  land  in  equity.  The  plaintif 
would  have  had  an  equity  against  the  bankrupt,  to  make  good  toe  title 
by  further  assurance,  and  his  equity  is  the  same  against  the  assignees: 
and  he  might  come  here,  and  call  upon  the  assignees  to  make  it  good, 
just  as  the  bankrupt  ought  to  have  done.  The  covenant  for  further 
assurance  operates  in  the  same  manner  with  an  original  covenant  to 
make  an  effectual  charge.  It  does  not  appear  that  in  Beck  v.  Welsh  there 
was  any  covenant  for  farther  assurance. 

Lord  Chancellor  (during  the  argument,  and  at  the  close  of  it)  said,  the 
cases  appeared  to  be  directly  contradictory :  that  he  was  not  aware  of 
the  case  m  Wilson,  which  appeared  to  have  been  determined  with  grctf 
[  *596  ]  deliberation,  and  by  great  judges ;  yet  the  [*]  argument  in  that  case  did 
not  appear  to  him  satisfactory.  The  Court  there  held  the  incumbraaocr 
not  to  be  let  in :  considering  the  statute  as  declaring  the  use  of  tilt 
bankrupts  estate  for  the  benefit  of  all  his  creditors.  He  should  hsft 
agreed  with  Lord  Northington  in  a  different  construction  of  the  statnlSi 
conceiving  its  object  only  to  be  [merely  to  save]  the  expence'cif  a  r^ 

coveiy; 


covery  (3)';  Ahd^wt its  effect  wotrM  be,  toiet  in  the incunabrance,  and  to        iVj^ 
convey  not  dnly  all  that  the  bankrapt  had  conveyed,  but  more.c  ,tbe|re-     ^^^^  ■_  ^ 
fi>re  it  thd  case  in  the  Commbti  Pleas  had  not  been  cited^  he  ahould  fiave  Prit 

adopted  Lord  'Northingtbn*^  confttmctidn  ;  but  that  Mr.  Lhyd  ai^4>.  tf*e        mpmi 
case- n»  the  ConnndW  Picas liad  been  acted  i^boh  in  the  Exch^quejCi.a^vd       Dauboi. 
k  ivould  be  improper  to  let  that  case  stkhd  at  law,  apd  to  deteroune 
€>Cherwise  ini  equity. 

ITie  caose  at  pretont  stood  over  (4) ;  but  oil  the  34th  itfcy,  li^,.  his 
Lordship  made  his  decree,  that" the  defendants  should  redeem  the  n^ort- 
gage ;  or  stand  foreclosed,  and  execnte  proper  conveyances  of  the  mort- 
gaged premises,  to  the  plaintiff  and  his  heirs.  (5)  / 

(3)  "  For  the  puipose  of  Ksrring  the  issue  and  the  remftinders  over,  and  not.  to  qUer 
**  the  duposUion  (ff  the  estate  to  the  pr^wlicerf  any  Hent  at  law  or  in  eqidtif  yirior  toAlie 
•«  hankrupt<^,''~^'^xomSixJ.Sime>i>n*%miXi^  '       * 

(4)  At  the  desire  of  the  Soikitor^Genera^,  (now  Lord  JEydon)— Sir  !•  Simdan't  iMS. 
W  9^  ^  much  of  the  estates  comprised  in  the  indentures  of  tease  aiyi  relwse  as  wm 

*kAltd  in  them  as  assignees,   under  the  commission  of  ji>anknsptcy  against  Benjamiti 
NankwdL  —  R.  L. 


Lincoln*t  Inn 

Davidson  against  Foley.  H^^,i2thjuiy, 

HiL  Vacation, 

(Reg.  Lib.  1791.  A.  fol.  610.)  1792. 

24th  Jrfay,  1792, 

nnniS  cause  which  is  stated  upon  the  demurrer,  vol.  ii.  p.  203.,  came  to  The  warrant  of 
-■•    a  shorter  conclusion  than  was  expected.  .  attorney  to  con- 

It  is  there  stated  that  previous  to  the  suing  out  the  writs  of  sar^^bc/a^  ^e*  judgment  is 
and  elepti  the  plaintiffs  caused  a  memorialqf  their  securities ^  to  be  enrolled  JJ^thkTthe^* 
according  to  law.     This  statement,  which  was  that  of  the  bill,  wa9  mifi^  annuity  act» 
ficient  for  the  purposes  of  that  report:  but,  in  fact,  though  a  memorial*  n  Geo.3,,  and 
of  the  bonds  was  enrolled,  the  warrants  of  attorney  to  coni^etsa  judgmeiit?  therefore  if  the 
were  not  comprised  in  the  memorial ;  it  being  supposed  that  the  formtt*,  ™i^"*h*"' 
was  a  full  compliance  with  the  annuity  act  of  17  Geo.  5-0.  ISk-trhujh^^gj^^^^J^^j^^ 
requires  **  that  a  memorial  of  every  deed,  bond,  instrument^  or^(Hher>  recite  it,  the 
assurance,  whereby  any  annuity  or  rent-charge  shall  be  granted,  for  one  memorial  and 
or  more  life  or  lives,  or  for  any  term  of  years  [♦]  determinable  Mpolip'  a  *ll  subsequent 
life  or  lives,  shall  be  enrolled  in  the  Court  of  Chancery"  am}  AM  Uii^as  P'?f*,f°^  "• 
un;iecessary  that  the  warrant  of  attorney  should  be  i^^cWed  i»'tta;^^^gj.^jjjgljj2l 
memorial.  v  . :  .  v,  i  '   filed,  the  cause 

At  the  hearing  of  the  cause  on  the  12th  o^  July^  1^79] «  afiftd^ulMflcpitot  shall  not  stand 


days,  it  was  argued  by  the  counsel  for  the  defendants,  that-  for  w!aiit>of  over  to  enroll 
the  warrant  of  attorney  being  recited  in  the  naemorial,  it.wasiiefecativc.;.*  "®^  memo- 
and  the  defect  fatal,  for  that  the  warrant  of  attorni^y.  toa^  dn  atsumnoe  '^  ^  ii,f'Qq  -i 
within  the  act  of  parliament.  .  .     .  -  ♦  .  -i.  ♦. .  ^ >    L    ^      J 

It  stood  over,  m  order  that  the  plamti£&  might  bring  aa  ejectment:  to  - 
try  this  point,  which,  however,  was  not  done :  ao4the  matter  was  brought ' 
on  again  in  Hilary  vacation  1792,  when  :  -   ■ 

Mr.  Solicitor  General  and  Mr.  Mitford,  Mr.  Grants  and  MT.Me:ita7tder 
for  the  plaintiff,  argued  two  points  -* 


i:!  ■■         ■    ^-  .  * 


(1)  See  2).  BoUon  v.  Williams,  postea,  4  vol.  297.,  and  ^  Ves.  jun.  iaa.rand.UM»meii 
in  the  Editor's  notes,  ibid.  It  is  to  be  observed  that  the  above  and  all  other  cases  in^jU^es^ 
tnfoHa  under  the  annuity  act,  must  be  considered  as  referable  to  the  act  of  the  I'^'G^^^. 
c  S6.on^  By  the^  late  act,  33  Geo/S,  c.  141.^  the  provisions  made  by  the  UrdTnC^h- 
tioned  actham  J>ei»n  rDpeal?^»  and  other  ptarisiona  substituted'  in  Aie(i'tberei>K  *'  lrt'*illl 
ca£es,  therefore,  tyUegtupif^  to  the  aboi(e  ^to^  thle  -6^  (vfo.^«>fefereiice  must  be  Ui^hat 
Ad  tdont,  -  ^ .       '  ^ 

VoL.IIL  Ff  That 
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1792*  That  it  was  not  necessary  a  memoritd  of  the  warrant  of  attorney 

^_  \  ■  ^      should  be  enrolled. 

Datidson  That,  if  it  was  necessary,  that  the  cause  might  stand  over,  and  a  new 

against         memorial  be  enrolled  comprizing  the  warrant  of  attorney. 
Four.  'j'ljg  arguments  were  ^ery  long,  but  the  substance  of  tbem  were  as 

follow. 

The  act  (§  3.)  requires  ^*  that  every  deed  or  instrument,  by  which  any 
^  annuity  is  grantedy  shall  be  enrolled  within  20  days ;"  ail  therefore 
that  is  required  to  be  enrolled,  is  the  instrument  by  which  the  annuity 
is  granted.    But  the  warrant  of  attorney  to  confess  judgment,  cannot  be 
said  to  be  the  instrument  by  which  the  annuity  is  granted.     It  does  not 
operate  as  a  grant,  it  does  not  modify  it,  the  grant  is  complete  without 
it :  its  only  operation  is  to  prevent  the  necessity  <^  an  adverse  proceed- 
ing previous  to  the  entering  up  the  judgment ;  it  is  therefore  not  within 
the  xoords  of  the  act.     It  is  impossible  to  conceive  it  to  have  been  within 
the  intent  of  the  person  who  drew  the  clause  in  the  act :  where  the  bond 
is  the  instrument  by  which  the  annuity  is  granted,  an  instrument  that 
only  enables  persons  to  enter  up  judgment  on  that  bond,  could  not  be 
{^  *600  ]       intended  to  be  included.     [♦]  Where  acts  of  parliament  refer  to  instru- 
ments, tliey  refer  to  them  by  their  known  names ;  but  the  warrant  of 
attorney  is  not  among  the  instruments  enumerated  in  the  third  section  of 
the  acts,  *^  Bond,  Instrument,   or  Assurance."     It  is  the  duty  of  the 
Legislature,  to  speak  of  instruments  according  to  their  nature :  but  tbej 
could  not  mean  to  include  the  warrant  of  attorney ;  as  they  refer  to  in- 
struments s])ecifying  the  consideration,  which,  though  the  bond  does,  the 
warrant  of  attorney  does  not,  further  than  as  it  refers  to  the  bond.  It  re- 
fers to  instruments  that  contain  the  names  of  the  parties,  for  all  the  parties' 
names  are  to  be  specified ;  but  all  the  attornies  of  the  Court  are  parties 
to  the  warrant  of  attorney.     If  it  is  necessary  to  enroll  this,  it  would  be 
necessary  to  enroll   many  things  which  could  not  be  intended  to  be 
enrolled.     Suppose  a  fine  was  necessary  to  make  good  the  title,  or  a 
recovery,  must  the  memorial  recite  the  fine  or  recovery  ?     But,  in  fact, 
in  the  present  case,  even  if  the  warrant  of  attorney  was  necessary  to  be 
enrolled  in  annuities  granted  now,  this  would  operate  as  an  expostjado 
law,  the  present  grants  being  previous  to  the  passing  of  the  act,  which 
^  -could  not  be  intended  to  affect  subsisting  titles.     The  judgment  here, 

not  the  memorial, '  h  the  ground  on  which  the  plaintiflb  come.     It  is  not 
the  memorial  that  entitles  the  plaintiff  to  have  the  obstacles  removed. 

But,  suppose  a  memorial  necessary,  and  also  that  it  is  necessary  that 
the  memorial  should  comprise  the  warrant  of  attorney,  we  may  enroll  a 
new  memorial,  and  introduce  it  there.  There  are  many  cases  in  which 
the  Court  will  let  causes  stand  over,  for  the  purpose  of  doing  acts  which 
are  necessary  in  order  to  the  plaintiff's  remedy,  where  he  has  a  right  to 
it.  Something  analogous  to  this,  was  done  in  Curtis  ▼•  Curtis^  {anki 
vol.  ii.  p.  620.)  where,  in  a  bill  for  dower,  the  defendant,  in  his  answer, 
said,  the  plaintiff  was  never  married,  and  that  there  were  no  lands  of 
which  she  was  dowable.  At  the  hearing  of  the  cause,  the  Lord  OiW' 
cellor  retained  the  bill  for  a  year,  to  give  the  plaintiff  an  opportunity  of 
trying  her  right.  Upon  a  writ  of  dower  brought  by  the  plaintiff,  a  writ 
went  to  the  bishop  to  try  the  marriage  who  certified  that  the  plaintiff 
was  lawfully  married :  and  on  the  second  plea  as  to  the  husband^s  seisia, 
the  widow  had  a  verdict.  She  died,  and  upon  a  bill  of  revivor,  the 
question  was,  whether  her  representatives  had  a  right  to  an  account: 
[  *60I  3  and  decreed  that  they  had.  This,  in  principle,  is  a  [*  j  case  similaa  to 
the  present.  The  present  is  a  bill  to  clear  the  way  to  a  legal  right,  aad 
the  Court  ought  to  make  such  a  decree  as  will  make  way  for  xht  exe* 
cution  of  the  judgment.  Something  of  the  same  sort  was  dooe  in 
Stephens  v.  Olivcj  (antey  vol.  ii«  p.  90.}  there,  f^r  the  bill  filed  to  try 

the 
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the  validity  of  a  ^voluntary  settlement,  the  cause  stood  over  for  the        1792. 

purpose  of  the  plaintifTs  suing  out  an  elegit ;  an  elegit  was  accordingly      ^  .i^y^/ 

sued  out,  and  returned  nihU.     There,  when  the  cause  first  came  on,  the       Davidsov 

plaintiff  had  not  sued  out  his  elegit^  and  had  not  entitled  himself  to         againu 

recover.     So  in  Dormer  v.  FortescuCy  3  Atk.  124.  at  the  time  of  the  bill         Folw. 

filed,  the  plaintiff  had  not  a  right  to  recover ;  he  was  obliged  to  come  to 

this  Court  to  remove  terms,  and  produce  the  settlement.    These  cases 

show  that  the  Court  will  let  causes  stand  over,  in  order  that  the  plaintiff 

may  try  his  right  at  law ;  and  not  put  him  to  file  a  new  bill.     So,  where 

a  party  has  got  a  wrong  administration,  the  Court  will  permit  him  to 

tase  out  a  right  one ;  though  he  had  no  title  to  recover  at  the  time  of 

the  bill  filed.     So,  where  a  clergyman  sues  in  the  Exchequer  for  tithes, 

before  induction,  though  he  has  no  title  till  induction,  yet,  as  induction 

will  give  him  a  title  from  the  vacancy,  the  Court  would  let  the  cause 

stand  over  for  him  to  obtain  induction.     So,  though  no  tithes  were  due 

at  the  time  of  filing  the  bill,  they  would  give  an  account  of  tithes  due  at 

the  decree,  though,  in  either  of  those  cases,  he  had  no  title  whatsoever 

at  the  time  of  the  bill  filed.     The  distinction  is,  that  when  the  plaintiff 

has  sucli  an  interest  as  enables  him  to  come  into  this  Court,  they  will 

enable  him   to   effectuate  his   legal   right.     Here,   the  plaintiffs   had 

sufiBcient  interest,  as  judgment  creditors,  to  be  put  into  such  a  situation, 

by  having  the  terms  removed  out  of  their  way,  as  would  enable  them  to 

^et  execution.     So,  in  a  bill  for  specific  performance  of  a  contract  to 

purchase  an  estate,  it  is  sufficient  if  the  vendor  have  a  complete  title  at 

the  time  of  the  decree,  though  he  had  not  at  the  time  of  the  bill  filed. 

If  a  bill  was  filed  for  performance  of  an  agreement,  and  at  the  time  of 

the  cause  being  heard,  the  agreement  was  not  stamped,  the  Court  would 

let  the  cause  stand  over,  to  get  it  stamped,  although  the  act  requires 

that  agreements  shall  be  stamped  within  twenty-one  days,  and  that  time 

should  have  expired  before  the  hearing  of  the  cause,  and  of  course, 

the  plaintiff,  at  the  time  of  filing  the  bill  had  no  title.   On  these  grounds, 

the  plaintifi^  have  established  a  right  to  an  immediate  decree ;  or  to  have 

the  cause  [  *]  stand  over  that  they  may  have  a  new  memorial  enrolled,      [  ♦602  ] 

upon  which   they  may  afterwards  proceed  to   execution.     The  only 

question  is,  whether  they  shall  be  sent  to  enroll  such  memorial,  and  then 

file  a  new  bill,  upon  which  they  must  have  the  same  remedy  that  they 

seek  by  the  present  bill. 

Mr.  Manifield,  Mr.  Lloyd,  and  Mr.  Richards,  for  the  defendants. 

There  being  no  such  memorial  as  the  act  requires,  the  suit  must  fail : 
without  such  memorial,  the  inquisition  and  elegit  are  gone.  T))e  bill  is 
brought  on  the  ground  of  remo^ring  legal  impediments  from  their 
executing  their  judgment  at  law ;  then  it  must  suppose  that  they  have 
judgment  at  law,  otherwise  the  whole  must  fail.  The  bill  recites,  that 
the  defendants  gave  bonds  and  warrants  of  attorney  to  secure  the  pay- 
ment of  the  annuities ;  and  that  the  plaintifis  caused  their  securities  to 
be  enrolled  :  the  fair  sense  of  the  words  is,  that  the  warrants  of  attorney, 
as  well  as  the  bonds,  were  enrolled :  so  that  the  whole  foundation  of  the 
bill  is  disproved,  for  there  being  no  legal  memorial,  there  was  no  judg- 
ment, no  scire  focias,  no  elegit :  therefore,  it  is  not  as  a  ca&e  of  irre- 
gularity, but  they  were  in  a  situation  that  they  could  not  obtain  an 
€legit :  and  the  removing  terms  out  of  their  way,  would  be  to  no  pur- 
pose, as,  by  positive  law,  they  can  have  no  judgment.  It  is  not  like  a 
cause  standing  over  to  bring  parties  before  the  Court,  who,  when  there, 
will  have  a  right  to  sue ;  or  to  try  rights  at  law,  which,  when  established, 
will  give  the  plaintiff  a  right  to  a  remedy  here ;  but  the  question  is, 
whether  a  party  who  cannot  have  an  execution  at  law,  can  maintain  a 
suit  here  ?  The  word  action^  in  the  act  of  parliamenti  must  extend  to 
every  court  of  equity  as  well  as  law.    All  tne  cases,  as  to  the  right  of 

F  f  1?  suing, 
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suing,  have  the  phrase  equitas  sequitur  legem  ;  then,  if  a  person,  from 
any  defect  of  title,  cannot  maintain  his  suit  at  law,   can  he  have  it  io 

Davidmn       equity  ?     Can  an  aJien,  or  a  Roman  Catholic  recusant^  who  cannot  bring 

^intt        an  action,  file  a  bill  ?    The  Legislature  meant  the  annuitant  should  not 

FousY.        proceed  any  where,  without  enrolling  the  security.    If  there  had  been 

no  memorial,  a  plea  of  that  would  have  been  sufficient.     Then,  there 

being  a  memorial  that  was  illegal,  cannot  put  them  in  a  better  situation. 

[  ♦fiOS  ]  [*]  A  cause  was  never  ordered  to  stand  over  for  the  purpose  of  enabling 

a  party  who  had  no  right  at  the  filing  of  the  bill,  to  comply  with  legal 
requisites  which  he  had  not  complied  with  before  the  bill  filed.  There 
IS  no  case  of  the  Exchequer  permitting  a  tithe  cause  to  stand  over  that 
the  plaintiff  might  be  inducted.  Suppose,  in  the  present  case,  they  had 
come  here  with  a  warrant  of  attorney  on  which  they  had  never  entered 
up  the  judgment,  could  it  have  stood  over  for  the  purpose  of  their  enter- 
ing it  up  ?  They  might  just  as  well  come  without  a  judgment,  as  with- 
out a  memorial.  There  is  no  case  in  the  books,  that  a  judgment  creditor 
can  come  here  to  have  impediments  removed  out  of  the  way  of  his  exe- 
cution before  he  has  sued  out  execution  at  law.  He  must  show  that  he 
has  gone  as  far  at  law  as  possible,  before  he  filed  his  bill  here.  The 
case  in  Atki/nsy  (Domter  v.  Fortescue,)  does  not  touch,  in  the  slightest 
degree,  upon  the  present  case.  Suppose  them,  now,  to  enroll  a  new 
memorial,  how  could  they  bring  it  upon  the  records  of  the  Court  ?  Ther 
could  not  bring  it  on  by  amendment.  It  would  be  absurd  to  bring  matter 
into  the  suit  by  amendment  which  was  contradictory  to  the  claim  made 
in  their  original  bill.  Then,  the  only  method  would  be  by  supplemental 
bill;  but  the  same  objection  applies;  the  matter  would  not  be  supple- 
mental, because  contradictory  ;  and  supplemental  matter  must  always  be 
consistent  with  that  which  goes  before.  A  totally  new  case  cannot 
be  introduced  hy  a  supplemental  bill.  The  foundation  here  is  gone, 
the  bill  being  filed  by  persons  as  judgment  creditors,  who  have  no 
judgment. 

Lord  Chancellor,  (during  the  argument,  and  at  the  close  of  it)  ex- 
pressed great  doubt  as  to  both  the  points.  He  seemed  to  think,  that 
whatever  made  part  of  the  security,  must  be  comprised  in  the  memorial ; 
and  that,  as  the  judgment  must  be  founded  on  the  warrant  of  attorney, 
the  warrant  of  attorney  ought  to  appear ;  as,  otherwise,  the  Court  could 
not  gather  that  there  was  a'warrant  of  attorney  to  support  the  judgment 
He  said,  all  he  could  gather  from  the  cases,  was,  that  where  the  Court 
could  see  there  was  a  good  judgment,  it  would  not  stop  without  aiding 
that  title  by  what  is  <:alled  an  equitable  elegit,  but  he  could  not  carry  it 
higher  than  that;  that  the  equitas  sequens  legem  must  be  such  as  to 
assure  the  Court  that  the  case  was  such  as  it  could  be  followed  by  a 

[  *6(H  ]  legal  execution,  but  that  where  [♦]  it  appeared  that  the  judgment  could 
not  be  followed  by  a  legal  elegit,  the  Court  could  not  follow  it  by  an 
equitable  elegit.  That,  in  this  case,  he  considered  the  memorial  ai 
necessary  to  the  judgment,  and  that  if  he  was  satisfied  that  the  warrant 
of  attorney  was  not  an  assurance,  yet  he  should  not  be  justified  in  deter- 
mining so  contrary  to  the  opinion  of  a  court  of  law,  which,  in  the  case  of 
Hodges  V.  Moneij,  in  last  Hilary  term,  (reported  in  4  Term.  Rep.  500.) 
had  only  held  that  where  the  consideration  was  expressed  in  the  bond,  it 
need  not  be  so  in  the  warrant  of  attorney,  but  must  be  taken  to  have 
held  that  the  warrant  of  attorney  was  an  assurance,  as  otlierwise,  they 
would  have  contradicted  the  third  section  of  the  act. 

He  expressed  more  doubt  on  the  second  point,  whether  he  should  not 
now  permit  the  parties  to  enroll  the  securities,  and  by  amending  the  bill» 
bring  the  matter  upon  the  record.  He  agreed,  that  as  the  matter  now 
stood,  it  amounted  to  a  non-suit ;  but  as,  supposing  a  proper  memorial 
enrolled,  the  plaintiff's  title  would  be  perfect|  he  doubted  whether  he 

should 
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should  not  admit  them  to  supply  circumstances  ancillary  to  the  relief 
Bou£;ht9  or  should  put  them  to  the  filing  a  new  bill.  In  the  cases  put, 
aothinj^  new  appeared  upon  the  record.  In  that  ot*  a  specific  perform- 
GUice,  if  the  party  was  able  to  make  a  title  at  the  time  of  the  decree,  the 
time  did  not  appear  when  he  became  able  so  to  do.  So,  in  the  case  of 
an  unstamped  instrument,  it  was  only  hearing  the  cause  one  day  instead 
of  another,  and  the  instrument,  at  the  hearing,  would  be  stamped.  It 
WB8  the  same  in  the  case  of  the  administration.  This  would  be  like  the 
case  of  the  stamp,  if  the  stamp  bore  a  date  upon  it,  because  then  it 
would  appear,  upon  the  record,  that  it  was  subsequent  to  the  filing  of 
the  bill.  His  Lordship  said,  if  the  cause  stood  over  for  the  purpose  of 
enrolling  the  memorial,  he  did  not  see  how  it  could  be  brought  on  the 
record  but  by  a  supplemental  bill.  (2) 

But,  on  the  24th  Mai/,  1792,  his  Lordship  made  his  decree  in  these 
terms,  <<  declare  that  the  plaintiffs  not  having  registered  proper  memo- 
rials before  they  filed  their  bill,  let  tjie  bill  be  dismissed  out  oi  this  court 
without  costs  against  Edward  Foley  and  Lord  Foley ^  and  against  the 
other  defendants  with  costs  to  be  taxed."  f 

t  In  a  case  of  Sherson  v.  Oxlade,  26t]i  June,  1792,  the  Court  of  King's  Bench  ex^ 
pressly  treated  the  warrant  of  attorney  as  a  security  within  the  act.  Fu/e  4  Term 
Rep.  824. 


(2)  Any  substantive  facts  occurring  after  a  bill  filed,  which  are  material  to  the  Court*s 
ating  cogmzoTtce  of  the  case*  or  to  giving  the  jfiaintiff' any  relief  at  ail,  must  be  introduced 
iy  sujyplementcU  bUl;  but  where  a  plaintiff  only  adopts  a  set  of  subsequent  circumstances 
yy  amendment,  after  they  have  been  in  part  stated  in  a  defendant's  answer,  and  contro- 
verts their  effect,  or  states  any  such  jwsterior  circumstances  as  a  Master  would  take  into 
Us  consideration  under  the  decree  in  an  ori^nal  sttit,  (such  as  subsequent  matters  of  ac- 
x>unt  et  similia)  these  collateral  mattersy  it  seems]  are  projterly  subjects  of  the  original 
tuiti  and  are  not  to  be  introduced  by  supplemental  bill.  See  Lord  Uedesdale*s  Treat, 
kl  ed.  Milner  v.  Lord  Harewmd,  17  Ves.  144.,  Knight  v.  Matthews,  1  Madd.  Rep.. 
i66>,  abd  Adams  v,Dowding,  2  Madd.  Rep.  53. 


DAvinsow 
against 
FoLxr. 


[*]  Jackson  against  Lever  and  Others. 

(Reg.  Lib.  1791.  A.  fol.  599.  entered Tflc^^on  v.  Bamford.) 

T^HE  bill  stated  that  Sir  Ashton  Lever  Knight,  deceased,  being  seised 
-■'  in  fee,  of  considerable  real  estates  in  Lancashire,  subject  to  a  mort- 
gage of  10,000/.  and  other  incumbrances,  caused  several  parts  thereof  to 
ie  advertised  for  sale  by  public  auction,  in  order  to  discharge  such 
incumbrances ;  and  several  parts  thereof  were  sold  to  various  persons, 
»ome  for  money  considerations,  and  others  in  consideration  of  annuities 
to  be  granted  by  the  respective  purchasers  to  the  said  Sir  Ashton  Lever 
for  his  life. 
That  the  plaintiff  became  the  purchaser  of  certain  messuages  lying  at 

iny  payment  of  the  annuity,  ^one  having  accrued  due,  and  having  been  tendered).  (1) 
uch  contract  need  not  be  enrolled  under  the  annuity  act,  1 7  Geo,  3. 

(1)  S.  P.  Carter  v.  Carter,  (A.  D.  1733.)  Forrester,  271.,  and  Mortimer  v.  Capper, 
intea,  1  vol.  156.  quod  vide.  See  also  Akhurst^.  Jackson,  1  Swanston,  85.  llie  prin- 
npal  case,  and  the  doctrine  upon  which  it  depends,  has  been  frequently  approved  by  Lord 
Eldon  C.  See  (tn/er  a/ia},in  Coles  v.  Trecathick,  9  Ves.  246.,  Paine  t.  MiUer,  6  Ves. 
352,  &c. 

F  f  3  Middkton, 
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In  Court, 
Easter  Term, 
24th  ifWy,  1792. 

A  contract 
that  the  one 
party  shall  con- 
vey an  estate, 
and  the  other 
shall  grant  an 
annuity,  shall 
be  carried  into 
execution, 
though  the 
vendor  died 
previous  to 
A  memorial  o 
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1792.        Middleton,  then  in  the  possession  of  himself  and  of  the  widow  Bamfardf 
'     in  consideration  of  an  annuity  of  280/.  a-year ;  and  a  contract  was  en- 
Jacksom       tered  into,  bearing  date  Juli/  27th,  1787,  whereby  Sir  Ashton  agreed  to 
against        convey  the  fee-simple  and  inheritance  of  the  premises  therein  described, 
Lkvxb.        ^q  ^g  plaintiff,  his  heirs,  and  assigns ;  he  and  they  yielding  and  paying 
to  the  said  Sir  Ashton^  and  his  assigns,  an  annuity  or  clear  yearly  rent  of 
280/.  payable  quarterly  at  the  usual  days-,  the  first  payment  to  be  made 
on  the  25th  of  December  then  next.    The  premises  were  sold  subject  to 
a  lease.  Sir  Ashton  to  have  the  rents  tiU  Michaelmas  then  next.     And  it 
was  provided,  that  in  case  Sir  Ashton  Lever  should  happen  to  die  before 
the  29th  day  o/*  September  then  next,  the  contract  should  he  absolutdy  wndy 
and  Sir  Ashton*^  heirs  not  bound  to  convey  the  premises.  And  the  plain- 
tiff further  agreed,  that  for  securing  the  said  sum  of  280/.  a-year,  the 
said  premises  should  be  conveyed  to  such  trustee,  and  in  such  manner, 
as  the  counsel  or  attorney  of  Sir  Ashton  should  advise  ;  and,  that  as  a 
further  security,  the  plaintiff  would  procure  and  give  good  and  sufficient 
landed  security ^  to  the  satisfaction  of  Sir  Ashton  s  counsel,  for  the  pay- 
ment of  the  said  annuity  of  280/.  to  the  said  Sir  Ashton;  in  which  secu- 
rities, all  such  powers  and  remedies  should  be  comprised  for  recovery  by 
Sir  Ashton  Lever^  as  his  counsel  should  advise. 

A  short  time  after  entering  into  the  contract,  plaintiff  delivered  to  the 
[  ♦606  3  defendant  MUne,  who  was  the  agent  of  Sir  Ashton^^*"]^^^*  ^^^  ^'^^  deeds 
and  other  particulars  of  certain  estates  whereof  the  plaintiff  was  seised, 
which,  together  with  the  purchased  premises,  were  intended  to  be  made 
a  security  for  the  annuity  of  280/.  and  the  defendant  Milne  having  ex- 
amined into  the  title,  S^c.  of  the  said  estates,  declared  himself  satisfied 
with  the  security,  and  promised  to  prepare  the  conveyances  for  carrying 
the  contract  into  execution. 

Sir  Ashton  Lever  survived  the  29th  of  September  ensuing  the  date  of 
the  contract,  but  in  consequence  of  some  delays,  the  de^ndant  Milne 
did  not  prepare  the  conveyances  before  the  25th  December ^  1787.  On 
or  about  the  29th  of  the  same  month,  plaintiff  waited  on  the  defendant 
Milney  and  offered  to  pay  him,  on  behalf  of  Sir  Ashton  Lever^  the  quar- 
ter's annuity  which  had  then  become  due,  but  he  declined  receiving  the 
same,  saying  that  the  conveyance  would  be  very  soon  completed,  and 
that  it  was  not  necessary  for  him  to  make  such  payment  in  the  mean 
time,  nor  would  the  defendant  Milne  receive  any  money  from  any  of  the 
annuity  purchasers,  until  the  conveyances  were  ready. 

The  defendant  Milne  afterwards  prepared  the  conveyances,  and  sent 
them  to  London,  to  be  settled  by  counsel,  from  whence  he  received  them, 
on  the  evening  of  the  1st  of  February,  1788 ;  but  on  tliat  day.  Sir  Ashton 
Lever  died  after  a  sudden  and  short  illness  of  only  two  days,  so  thst 
none  of  the  conveyances  were  or  could  be  executed  by  him. 

Sir  Ashton  Lever  left  the  defendant,  John  Lever,  his  heir  at  law,  and 
in  his  life-time  had  made  a  will  and  codicil,  whereby  the  defendants 
Bamford  and  Milne  were  appointed  his  executors,  and  others  of  the 
defendants  claimed  different  interests  ;  in  particular,  he  devised  real  and 
personal  estates  to  the  defendants  Bamford  and  Milne,  by  sale  or  mort- 
gage, to  raise  such  sums  as  would  pay  his  debts,  legacies,  4*c.  without 
the  aid  of  his  personal  estate,  which  was  not  to  be  disposed  of  till  the 
death  of  his  wife. 

The  plaintiff,  by  the  bill,  charged,  that  the  contract  was  fair  and  ad- 
vantageous to  Sir  Ashton  Lever,  had  he  liyed,  and  that  he  had  declared 
r  •eO?  3  himself  satisfied  therewith,  and  that  he  had  often  [♦]  declared  himself 
fully  determined  to  perform  the  same  as  soon  as  he  should  be  enabled 
so  to  do,  by  having  redeemed  the  mortgage  of  10,000/. :  that  tlie  dettk 
of  Sir  Ashton  Lever,  at  any  time  after  the  29th  of  September ^  1787,  wai 
not  an  event  provided  for  or  guarded  against  by  the  terms  of  the  coo- 
tract, 
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tract,  or  in  contemplation  of  the  parties,  at  the  time  of  entering  into  the         1792* 
same,  nor  was  there  any  probability  of  that  event  happening  so  soon      v  ^\i—'^ 
afterwards,  as  it  did;  on  Uie  contrary  Sir  Askton  then  was,  and  con-        Jacxion 
tinned  till  within  a  few  days  of  his  death,  in  good  health  and  spirits,  and         against 
likely  to  live  for  several  years ;  and  that  the  offer  to  pay  the  first  quar-        !-«»»»• 
terly  payment  of  the  annuity,  and  the  delivery  of  the  title  deeds  of 
plaintiff's^ estates,  ought  to  be  taken  as  a  part  performance  of  the  said 
contract  on  his  part,  being  all  that  was  incumbent  on  him  to  do  previous 
to  the  final  completion  thereof,  and  therefore  he  insisted,  he  was  entitled, 
in  a  court  of  eqm'ty,  against  the  devisees  in  trust  of  Sir  Ashton^  in  the 
aame  manner  as  he  would  have  been  against  Sir  Ashton  himself,  if'still  ^ 

living. 

The  bill  therefore  prayed,  a  specific  performance  of  the  contract,  and 
that  proper  parties  might  be  decreed  to  join  in  conveyances  of  the  pre- 
mises to  the  plaintiff. 

The  material  defendants  admitted  the  factSi  to  which  they  did  not 
impute  any  fraud ;  they  admitted  that  Sir  Ashton  Lever  was  satisfied  with 
the  contract,  and  the  probability  that  he  might  have  lived  several  years ; 
but  said  his  constitution  was  much  broken  by  several  severe  illnesses ; 
and  submitted,  as  he  died  before  the  contract  was  completed,  whether 
it  ought  to  be  specifically  performed,  and  the  plaintiff  ought  or  ought 
not  to  have  the  conveyance,  as  prayed  by  the  bul. 

There  was  evidence,  on  the  part  of  the  plaintiffs,  of  frequent  con- 
versations of  the  witnesses  with  Sir  Ashton  Lever^  and  of  his  satisfiicUon 
in  the  bargain;  that  the  annual  value  of  the  estate  contracted  to  be  sold 
to  the  plaintifis,  was  under  40/.  a-year;  and  of  the   general  state  of 
Sir  Ashton  Lever's  health ;  that,  though  he  had  had  the  gout  in  his 
stomach,  once  or  twice,  he  was  in  general  in  good  health  and  spirits, 
and  died  of  an  illness,  of  not  above  two  or  three  days;  he  dying  on 
Friday  1st  February,  1788,  and  the  witnesses  speaking  to  his  being  well, 
holding  the  conversations  above  stated  on  the  Monday  and  Tuesday  pre- 
ceding, and  [♦]  inviting  the  witnesses  to  dine  with  him  on  the  Friday      [  *608^  J 
following,  when  he  expected  the  contracts  to  be  executed  ;  and  the  de- 
fendant Milne  particularly  swore  to  the  particulars  of  tlie  transaction; 
with  plaintiff,  that  the  rent  of  the  premises  in  the  possession  of  the  widow 
Bamjbrd  was  13/.  and  of  those  in  possession  of  plaintiffs  22/.  lis.  6d,per 
annum,  that  the  premises  in  possession  of  plaintiff,  might  have  been  pur- 
chased for  840/.  in  money,  being  the  price  or  value  fixed  on  the  same 
by  persons  employed  for  that  purpose :  that  the  premises  in  the  pos- 
session of  the  widow  Bamjbrd,  might  have  been  purchased  for  850/.  in 
money,  subject  to  the  leases  granted  thereof,  that  being  the  pri^e  fixed 
for  the  same.     He  likewise  deposed  to  the  plaintiff's  deposit  of  title 
deeds,  relating  to  lands  and  buildings  belonging  to  the  plaintiff,  which 
he  approved  on  the  part  of  Sir  Ashton  Lever ;  the  offer  to  pay  the 
quarter's  annuity ;  that  he  prepared  a  conveyance  to  another  of  the^ 
annuity  purchasers,  and  sent  the  same  to  London,  to  be  perused  by 
Mr.  Sidebotham,  which  draft,  together  with  a  drafl  of  a  memorial  of  the 
grant  of  the  annuity,  to  be  registered,  were  received  back  by  the  witness, 
the  evening  before  the  day  of  the  death  of  Sir  Ashton  ;  and  the  convey- 
ance to  the  plaintiff,  and  grant  of  annuity  and  memorial,  were  intended 
to  have  been  engrossed  agreeable  to  the  draft,  altering  names  and  cir- 
cumstances; that  one  reason  for  the  delay  in  the  completion  of  the  con- 
tract was  owing  to  a  purchaser  of  a  part  of  Sir  Ashton  Levers  other 
estate,  not  paying  his  purchase  money  pursuant  to  his  contract,  which 
prevented  Sir  Asnton  Lever  from  discharging  a  mortgage  affecting  the 
premises ;  and  another  reason  the  witnesses  not  receiving  the  draft  till 
the  time  mentioned. 

The  defendant's  witnesses,  generally,  and  particularly  a  physician  and 

F  f  4  apothecary, 
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1792.         apothecary^  swore  to  his  constitution,  though  naturally  robusty  beio; 

ViM-v*^^      much  broken^  through  various  means ;  and  that  his  life  at  the  time  n 

jAotsoN        the  contract  was  very  precarious,  he  being  frequently  subject  to  attacks 
agtamt        of  the  gout ;  and  his  sudden  death  occasioned  by  an  apoplectic  and 
•LiTim.         paralytic  stroke,  to  which  he  must  have  been  long  incident.     The  per- 
sons who  valued  the  estates  swore  to  the  respective  values  of  Sam/ortT* 
(under  these  circumstances)  to  be  then  worth  855/*  5s,  and  plaintiff's  to 
be  793/.  2s. 

The  cause  was  heard  Easter  term  1792. 

[  •609  ]  [♦]  Mr.  Solicitor  General^   Mr.  Mansfield,  and  Mr.  Brown   for  the 

plaintiff. 

The  cases  which  apply  to  the  present  are  Mortimer  v.  Capper ^  (ante, 
vol.  i.  p.  156.)  and  Pope  v.  Roots,  (7  Bro.  P.  C.  IS*.)  Neither  of  them 
have  the  circumstance  of  the  parties  having  contracted  that  the  whole 
should  be  void,  if  the  seller  should  not  live  till  Michaelmas.  In  Mortimer 
V.  Capper,  the  contract  was  fair,  and  could  not  be  affected  by  the  sudden 
death  of  Capper,  An  enquiry  was  directed,  as  to  the  value  of  the  estate, 
and  of  an  annuity  for  the  li^  of  Capper,  but  the  parties  were  so  well 
satisfied  with  the  opinion  of  the  Court,  that  they  never  brought  it  back 
for  further  directions.  The  reference  to  the  Master  however  shows 
what  the  opinion  of  the  Court  was ;  but,  in  the  present  case,  the  parties 
having  agreed  that  if  the  grantee  of  the  annuity  should  noi  live  to  a 
certain  day  the  bargain  should  be  at  an  end,  was  bargaining  that  if  he 
did  live  it  should  be  carried  into  execution.  In  the  case  of  Pope  v. 
Moots,  there  is  this  difference,  the  first  quarter's  annuity  there  haa  not 
been  paid ;  in  tlie  present  case,  it  had  been  tendered,  which  is  equivalent 
to  payment ;  the  reason  of  the  refusal  was,  that  Sir  Ashton  Lever^s  agent 
•had  not  done  what  was  his  duty  to  do.  Sir  Ashton  had  the  annuity  as 
long  as  he  lived,  and  might  have  probably  had  it  for  many  years.  In 
the  case  of  Carter  v.  Carter,  Forrester,  271.  A,  devised  8000/.  to  be  laid 
out  in  land,  and  settled  to  the  use  of  B,  in  tail,  remainder  to  C.  in  fee, 
B.  and  C.  agreed  by  articles,  to  divide  the  money  in  the  manner  there 
mentioned ;  B.  the  tenant  in  tail  died  without  issue,  soon  afler  the 
making  the  articles,  and  before  any  division  of  the  money ;  C  insisted 
that  it  would  be  a  hardship  upon  him,  that  B.'s  executor  should  have 
any  part  of  the  money :  but  the  Court  decreed,  that  the  articles  should 
be  performed  and  the  money  divided.  That  case  must  have  been  other- 
wise decided,  if  the  contingency  having  taken  place,  had  been  material 
to  the  case.  In  the  present  case  every  thing  was  complete  when  the 
contract  was  made ;  there  is  no  doubt,  but  that,  immediately,  Jackson 
was  entitled  to  the  estate,  and  could  have  contracted  for  the  sale  o^  it, 
and  Sir  Ashton  was  in  the  same  manner  entitled  to,  and  might  have  sold 
the  annuity :  so  that  the  whole  was  legally  executed  before  the  death 
of  the  party,  and  it  cannot  be  material  how  long  he  lived,  whetlier  a 

[  ^610  ]  quarter,  half  a  year,  or  a  year.  In  all  those  events,  the  [♦']  bargain 
would  have  been  unequal,  but  the  right  of  parties  cannot  depend  on  the 
equality  of  the  consideration  to  the  eventual  value  ;  and  as  either  party 
might  have  compelled  the  specific  performance  of  the  contract,  it  ought 
now  to  be  specifically  performed,  notwithstanding  the  death  of  Sir 
Ashton  Lever, 

An  objection  has  been  started  (by  Mr.  Attorney  General)  that  the 
annuity  should  have  been  registered,  but  here  it  is  reserved  as  a  rent, 
and  was  to  be  secured  upon  other  premises  besides  those  that  were  to 
be  conveyed  by  Sir  Ashton  Lever,  and  therefore,  as  remaining  in 
covenant,  it  could  not  possibly  be  registered.  And  it  appears,  the 
agent  for  Sir  Ashton  Lever  had  approved  of  the  securities  offered,  which 
being  covenanted  to  be  good  and  sufficient  landed  securities,  must  have 

been 
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been  land  to  the  annual  amount  of  the  annuity,  and  therefore  not  within         179!7. 
the  act  of  parliament.  *^   -^  ^  ' 

Mr.  Attorney  General,   Mr.  Mitfordy   and  Mr.  Stanley,   for  the  de-        Jacksok 
fendants.  against 

There  are  two  questions,  the  first  arising  upon  the  accident  which  Lktkb. 
has  happened,  the  second,  whether  this  contract  for  the  grant  of  the 
annuity  ought  not  to  have  been  enrolled.  And  first,  as  to  the  second 
question,  the  contract  was,  that  Sir  Ashton  Lever  should  convey  an 
estate  of  about  the  value  of  40/.  a-year,  and  that  Jackson  should  grant 
him  an  annuity  of  280/.  secured  on  the  lands  to  be  conveyed  by  Sir 
Ashton,  and  should  convey  other  lands  to  trustees,  as  an  additional 
security,  the  covenant  was,  that  he  should  ''  procure  and  give  good  and 
**  sufficient  landed  security,"  but  what  that  security  was  does  not  spe- 
cifically appear;  we  argue  that  this  contract  was  within  the  Annuity 
Act,  and  was  not  within  the  exception  contained  in  it.  The  words  of 
the  act  are  '^  that  a  memorial  of  every  deed,  bond,  judgment,  or  other 
*'  assurance  whereby  any  annuity  or  rent-charge  shall  be  granted  for 
5'  one  or  more  life  or  lives,  or  for  any  term  of  years,  determinable  on 
<*  life  or  lives,  shall  be  enrolled  in  the  Court  of  Chancery,"  the  exception 
is,  ''  that  nothing  in  the  act  shall  extend  to  an  annuity  secured  on  lands 
^'  of  equal  or  greater  annual  value,  whereof  the  grantor  shall  be  seised 
*^  in  fee-simple  or  fee-tail,  in  possession  at  the  time  of  the  grant."  Here 
the  plaintiff  appears  manifestly  not  to  be  seised  of  the  land,  the  contract 
being,  that  [♦]  he  shall  "  procure  and  give"  so  that  it  might  be  land  to  r*611  ] 
be  purchased  or  borrowed  to  make  the  security,  the  words  also  are 
"  good  and  sufficient  landed  security."  These  words  are  not  sufficiently 
certain,  because  the  exception  is  of  land  of  which  the  grantor  is  seised 
in  fee-simple  or  fee-tail,  and  '*  sufficient  landed  security"  might  be  any 
of  which  Sir  Ashton  Levers  agents  might  approve ;  it  might  be  of  a  lease- 
hold for  a  long  term  of  years,  which  would  not  be  within  the  exception 
in  the  act,  and  yet  might  be  a  very  sufficient  security  for  an  annuity 
for  Sir  Ashton  Levers  life.  There  is  no  instrument  in  this  case,  that 
we  can  look  to,  but  the  contract ;  if  that  is  defective,  by  the  policy  of  the 
act,  it  is  void.  The  contract  should  have  stipulated,  that  the  security 
was  lands  of  which  Jackson  was  seised  in  fee-simple  or  fee-tail ;  the  act 
meant,  that  the  security  should  be  specified  in  order  that  every  body 
might  see  that  it  was  sufficient.  But  though  not  within  the  exception, 
it  is  certainly  within  the  act,  for  it  is  an  agreement  to  pay  Sir  Ashton 
Lever  an  annuity,  and  it  is  an  engagement  equivalent  to  a  grant  of  an 
annuity ;  every  grant  of  an  annuity  under  the  act,  must  be  enrolled ; 
and  therefore  in  a  case  of  Crossley  v.  Arkwright,  2  Term  Rep.  603.  a 
deed  by  which  a  farm  and  several  other  things  were  conveyed,  for  con- 
siderations one  of  which  was  an  annuity,  not  being  enrolled,  was  declared 
to  be  void ;  and  here,  there  being  a  contract  to  pay  an  annuity,  though 
only  an  equitable  grant,  is  it  void  for  want  of  a  memorial  being  enrolled ; 
as  It  is  such  a  contract,  that  an  action  would  lie  upon  it  for  the  annuity. 

Then,  with  respect  to  the  events  which  have  happened  if  there  is  no 
grant  of  the  annuity,  there  is  no  consideration  for  the  conveyance ; 
and  the  death  of  Sir  Ashton  Lever,  before  the  contract  completed,  has 
put  an  end  to  the  whole  transaction.  The  real  meaning  of  the  parties 
was,  that  the  whole  should  be  in  suspense  till  the  conveyances  should 
be  completed.  This  appears  from  Sir  Ashton  Levers  agent  refusing 
to  receive  the  quarter's  annuity.  We  accede  to  the  idea  that  the  an- 
nuity was  to  have  its  commencement  from  Michaelmas,  and  that  the 
first  payment  was  to  be  on  the  25th  of  December  ;  but  the  parties  all 
looked  forward  to  a  further  act  to  be  done.  Sir  Ashton  Lever  could  not 
intend  to  part  with  his  estate  on  the  payment  of  a  single  quarter's  an- 
nuity, without  a  security  for  the  future  payments :  he  must  nave  looked 

to 
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to  the  security  being  completed.  He  could  not  [*]  have  called  upon 
the  plaintiff  for  payment  of  the  annuity  till  he  had  completed  hit  con- 
veyances ;  nor  could  he  be  compelled  to  convey,  till  he  had  a  security 
for  the  annuity ;  therefore,  an  event  having  taken  place,  which  pre- 
vents the  conjpletion,  the  transaction  is  at  an  end.  Then  the  plamtiff' 
comes  to  claim  that  for  which  he  has  not  given,  and  cannot  give,  as  the 
case  stands,  any  consideration ;  he  comes  on  the  footing  of  a  grant 
which  cannot  now  be  made :  that  is  the  ground  of  the  case  of  Pope  v. 
Roots. 

Mr.  Solicitor  General  in  reply. 

The  contract  was  complete  by  the  execution  of  the  deed*  A  con- 
tract of  this  sort,  to  sell  an  estate,  would  be  sufficient  to  revoke  a  tes- 
tator's will,  and  his  death  could  not  set  it  up  again.  The  nature  of  the 
property  was  altered  by  it :  between  the  period  of  the  contract  and  the 
death  of  Sir  Ashton  Lever ^  had  he  been  indebted,  and  a  writ  of  d^ 
had  been  sued  out  against  the  estate,  the  plaintiff  might  have  insisted 
that  Sir  Ashton  held  it  only  as  a  trustee  for  him.  It  is  contended,  that 
it  is  a  case  of  hardship  upon  Sir  Ashton :  I  say  it  is  not  so.  Sir  Ashton 
had  all  the  benefit  he  contracted  for :  he  bought  an  annuity ;  he  knew, 
in  its  own  nature,  it  must  be  contingent ;  he  considered  the  annuity  as 
being  worth  the  estate.  It  is  said,  under  the  act,  there  can  be  no  con- 
sideration ;  but,  as  soon  as  the  security  was  approved  by  the  agents  of 
Sir  Ashton  Lever^  the  plaintiff^s  estate  was  bound,  and  he  could  not 
•have  cleared  it  from  Sir  Ashton  Lever's  charge.  Then,  as  to  the  An* 
'nuity  Act,  the  plaintiff  here  does  not  come  for  an  annui^,  but  f<Nr  an 
estate :  if  the  contract  required  registering,  it  was  Sir  Ashton*%  busi- 
ness to  register  it.  It  is  the  grantor^s  duty  to  register  the  deed.  If  he 
had  come  for  payment  of  the  annuity,  and  the  plaintiff  had  set  up  the 
defect  of  the  register,  the  Court  might  perhaps  say,  that,  from  that 
defect,  he  could  not  recover ;  but,  although  courts  of  law  have  said, 
that  the  grantor  of  an  annuity,  making  the  objection  that  there  was  no 
memorial  enrolled,  shall  not  •  hold  the  consideration ;  the  Court  can 
never  take  notice  of  the  defect  of  registration,  at  the  instance  of  him 
who  ought  to  register.  Here,  Sir  Ashton  Lever  could  not  have  refused 
to  accept  the  annuity  on  the  ground  of  non-registration.  What  is  the 
justice  of  the  case?  If  it  was  Sir  Ashton  Levers  intention  to  exchange 
his  property  for  an  annuity,  he  was  satisfied  with  the  consideration.  It 
was  not  the  intention  of  the  Annuity  Act  to  cut  [♦]  down  fair  trans- 
actions. This  is  not  a  deed,  bond,  or  instrument  for  securing  an  an- 
nuity, within  the  sense  of  the  first  clause  of  the  act.  It  is  an  agreement 
that  an  estate  shall  be  conveyed,  and  an  annuity  shall  be  secured.  It 
is  not  within  the  sense  of  the  clause,  as  it  looks  to  a  future  act.  In  the 
case  of  infants,  the  word  '*  contracts"  is  contained  in  the  act ;  but, 
with  respect  to  adults,  that  word  is  omitted.     The  act  contains  severe 

genal  clauses :  suppose  this  had  been  within  them,  could  a  party  have 
een  convicted  on  such  a  contract  as  this  ?  It  is  only  a  contract  on 
which  a  court  of  equity  may  compel  the  grant  of  an  annuity :  this 
could  not  be  contended  to  be  within  the  penal  clauses.  What  did  the 
legislature  mean  ?  It  clearly  did  not  mean  to  include  contracts  in  the 
first  clause.  This  is  not  an  instrument  for  granting  or  securing  an  an- 
nuity, but  a  contract  that  a  party  will  make  a  future  grant,  and  refers 
to  more  complete  instruments  to  be  made.  It  not  being  under  seal,  the 
covenantee  could  not  bring  an  action  for  not  executing  a  grant,  upon 
having  one  tendered  for  that  purpose.  It  is  not  nec^jssary  to  register 
such  a  contract,  in  order  to  have  a  specific  performance  of  it,  though 
he  must  have  registered  that  future  aeed,  in  order  to  have  brought  an 
action  upon  it;  but,  upon  the  previous  contract,  the  remedy  is  dif- 
ferent«    With  respect  to  the  exception  in  the  act,  the  covenant  to  give 

landed 
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landed  security  is  equivalent  to  a  covenant  to  convey  land  of  which  he         1792. 

is  seised  in  fee  simple.     Under  the  covenant,  Sir  Ashtan  Lever  would      ^   -  ^  ^  ' 

have  a  right  to  such  security ;  leasehold  estate  would  not  do ;  Sir  Ashion       JxcKsoit 

Lever  would  not  be  bound  to  take  it,  for  there  might  be  a  covenant  with         agmmt 

the  lessor  to  which  the  Court  would  not  make  the  annuitant  liable.         L«vxm. 

There  is  no  decision  of  any  court,  by  which  the  party  would  be  obliged 

to  take  leasehold  estate  as  a  security.     In  Crosdey  v.  Arkxvright  it  was 

held,  that  the  grantor,  setting  up  the  annuity  act  as  a  defence,  should 

repay  the  consideration^money ;  but  that  is  very  difiPerent  from  saying 

tliat  Sir  Ashion  Lever  can  take  the  benefit  of  the  defect,  when  it  is  his 

duty  to  register  it.    This  reduces  it  to  the  question,  whether  that  has 

been  done  in  this  case,  which  has  been  required  in  other  cases.     The 

act  was  so  far  complete  on  our  side,  that  they  might  have  called  upon 

us  to  pay  the  annuity,  or  be  foreclosed.     But  something  remained  to  be 

done  on  both  sides;  that  to  be  done  on  their  part  is  to  convey  the 

estate. 

[*]  Lord  Chancellor  said  there  were  two  questions;  Ist,  Was  this,  in  [  *614  J 
form,  a  grant  of  an  annuity,  or  only  a  covenant  to  make  a  future  grant  ? 
and,  if  it  was  only  a  covenant  to  make  such  future  grant,  whether  it  was 
within  the  act.  (2)  As  to  the  rest,  J  do  not  see  if  an  annuity  was  con- 
tracted for,  why  the  consideration  should  not  be  paid.  It  is  objected, 
the  contract  cannot  be  carried  into  execution  modo  et  forma  :  that  has 
great  weight  where  there  has  been  no  payment.  But  suppose  a  suit 
had  been  commenced  for  payment  of  the  annuity,  would  a  death,  pen- 
dente lite,  have  made  a  difference  ?  I  have  not  considered  the  cases  on 
this  point  sufficiently  to  decide  this. 

The  cause  stood  over,  and,  upon  the  24th  May,  Lord  Chancellor 
made  his  decree,  whereby  he  declared  that  the  contract,  dated  the 
27th  JWy,  1787,  between  Sir  Ashion  Lever,  deceased,  and  the  plaintiff*, 
ought  to  be  carried  specifically  into  execution ;  and  decreed  the  same 
accordingly,  and  gave  the  necessary  directions  for  that  purpose ;  and, 
for  an  account  and  pa3n[nent  of  the  arrears  of  the  annuity  of  280/.,  the 
consideration  for  the  purchase  of  the  estate. 

(2)  Such  future  executory  contracts  held,  both  at  law  and  in  equity,  not  to  have  been 
tvithin  the  act  of  the  17  Geo,  3.  c.  26.  See  Brown  v.  Dowthwaite,  1  Madd.  Rep.  Ch. 
446.  and  Crespigny  v.  Wintenoom  there  cited,  p.  448.  (4  T.  Rep.  790.)  It  is  again  to 
be  observed,  that  the  above  act  of  the  17  Geo*  3,  is  repealed  by  the  45  Geo*  3.  c.  141.,  as 
to  all  subsequent  cases,  under  which  latter  act  new  provisions  are  substituted. 


GuTH  against  Guth. 

(Reg.  Lib.  1791.  A.  fol.  305.  b.) 

Mollst  24th  May. 

nPHIS  was  a  bill  filed  by  Catherine  Lysettc  Louisa  Guih,  by  her  next  Specific  per- 
-*-    friend,  against  her  husband  John,  alias  John  James  Philip  Guth,   formance  de- 
praying  that  an  account  might  be  taken  of  what  was  due  to  her  in  re-  <^eed  of  aiticl« 

spect   the  suit  of  the 
wife,  [to  allow  her  Uie  separate  maintenance  agreed  upon]  though  the  husband  offered,  by  his  answer,  to 
receive  her  again.  (1} 

(1)  The  present  decision  has  always  been  disapproved  of,  and  LordJE/c/on  C.  has  ob- 
served^ (11  Ves.  532.)  f  that  it  was  **tiie  only  instance  in  which  a  court  of  equity  did  enforce 
such  a  deed.*'  The  embarrassnicnts  and  anomalies  which  the  courts  of  law  and  equity 
have  introduced  by  facilitating  breaches  of  the  marital  contract,  {a^  all  contracts  the 
most  solemn,  and  sacred,  and  the  most  useful  to  preserve  inviolate,)  are  innumerable  and 

inextricable. 
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1792.        spect  of  the  arrears  of  an  annuity  of  100/.  agreed  to  be  paid  to  her  by 
*^   -^  i_  '      her  husband,  in  pursuance  of  a  deed  poll  of  separation  therein  recited, 
GuTH         and  that  he  might  pay  the  same  to  her  use,  as  well  as  the  growing  pay- 
against        ments  thereof,  as  they  should  from  time  to  time  become  due* 
GuiH.  Tjjg  bill  stated,  that  the  plaintiff  and  defendant,  being  natives  of 

Germany^  several  years  ago  intermarried  together,  but  that  unhappy 
differences  hoving  arisen  between  them,  it  was  mutually  agreed  that 
they  should  live  separate  and  apart  from  each  other ;  and  accordingly  a 
deed  poll  of  agreement,  bearing  date  the  26th  of  October^  1785,  was 
signed  and  executed  by  the  defendant  for  that  purpose  :  whereby,  after 
[  *6\5  ]  reciting  "  that  they  had  mutually  [*]  agreed  and  consented  to  live  *e- 
parate  and  apart  Jrom  each  other  from  that  day ;  and  that  the  plaintiff 
nad  agreed  and  consented,  on  that  same  day^  to  go  immediately  out  of 
the  realm  of  these  kingdoms  into  foreign  parts,  beyond  the  sea,  and  had 
promised  not  to  molest  him,  the  defendant,  in  any  manner  xjohatsoevert 
nor  to  return  into  these  kingdoms  'without  the  said  defendant's  consent,  in 
writing,  to  that  purpose  previously  had  and  obtainedy  and  signed  by  two 
witnesses  ;  provicied  tliat  the  defendant  should  not  fail,  neglect,  or  leave 
undone,  in  any  manner  whatever,  any  of  the  therein-named  conditions 
and  covenants  by  him  to  the  plaintiff  thereby  made ;  he,  the  said  de- 
fendant, agreed  to  allotv  and  pay  to,  or  cause  to  be  paid,  unto  her  the 
plaintiff,  or  her  assigns,  the  sum  of  100/.  per  annum,  for  the  Jidl  main- 
tenance of  herself  and  one  of  her  children  named  Henry,  then  with  her, 
during  her  natural  life,  and  as  long  as  they  should  so  keep  separate  and 
apart  Jrom  each  other,  by  equal  quarterly  payments,  to  commence  frpm 
that  day,  provided  that  the  plaintiff  should  conform  to  the  several  be- 
fore-mentioned conditions  and  agreements ;  and  in  case  she  should 
contract  any  debts  without  the  privity  and  consent  of  the  defendant, 
and  which  he  should  be  compelled  to  pay,  that  then  the  agreement 
should  be  void.'* 

• 

mextricabU,  Many  of  these  are  forcibly  delineated  by  Lord  Eldon  C,  in  the  judgment 
between  Lord  and  Lady  Su  Johrit  1 1  Ves.  529.  et  teq.  His  Lordship,  there,  refers  to  Lord 
Lou^xyrough^s  disapprobation  of  the  principal  case,  in  Legard  v.  Johnson,  5  Ves.  352. 
361.  &c.,  and  comments  on  the  various  authorities  up  to  tliat  time,  which  had  innovated 
upon  the  sound  and  intelligible  principle  of  the  ancient  law,  that  the  marriage  covenant 
could  not  be  affected  by  any  other  contract  between  the  parties.  It  may  be  useful  to 
observe,  that  the  decision  in  Rodney  v.  Chambers^  (2  East,  285.,  and  explained  by 
Lawrence  J.,  6  East,  244. )  which  seems  to  have  been  {inter  alia)  disapproved  of  by 
Lord  Eldon  C,  ubi  supra y  is  now  **  considered  as  virtually  over-ruled  by  the  very  recent 
"  case  of  Tilley  v.  Durand^  A.D.  1819,  on  writ  of  error,  by  Ablxit  and  Dallas^  Chief 
*<  Justices.'*  A  provision,  therefore,  by  any  instrument  for  the  separate  maintenance  d 
a  wife  in  the  event  of  any  future  separation,  whether  with  or  without  the  intervention  of 
trustees,  would  now,  it  seems,  be  incapable  of  being  enforced  either  at  law  or  in  equity. 
With  regard  to  the  interference  of  a  court  of  equity,  referable  to  contracts  of  separation 
between  husband  and  wife  operating  in  jrreesentiy  it  is  observable,  that  although  courts  c^ 
equity  disclaim  to  enforce  the  agreementy  as  to  the  point  of  actual  scparationy  they  will  yet, 
in  general  cases,  oblige  a  husband  to  perform  tliat  ;)ar/  of  it,  which  relates  to  the  jxiyment 
of  the  separate  maintenance  thereby  st^ndated.  Sir  W,  Grant  M.  R.,  in  the  recent  case 
of  Worrel  v.  Jacob,  3  Meriv.  268.  &c.,  noticed  the  perplexities  in  which  the  courts  bad 
found  themselves  involved,  by  thus  enforcing  the  minor  and  ausnUary  part  of  the  agree- 
ment, whilst  tliey  profess  to  repudiate  the  jrrincipal  and  essential  jxtrt  and  motive  of  it. 
Besides  this,  the  point  seems  even  yet  unsettled,  whether  the  courts  will  interfere  even 
as  to  the  stipulated  immediate  maintenance,  if  the  contract  rest  only  as  beivtecn  the  hus^ 
band  and  uife,  without  the  interposition  of  trustees.  Lord  Loughborough  and  Lord  Eldon  C 
(ubi  supra)  much  doubted  whether  the  courts  should  do  so;  but  the  question  has  not 
been  settled.  The  profession  will  find  this  subject  well  treated  in  Mr.  Mojter^s  modem 
work  on  the  Law  of  Barou  and  Feme,  1  vol.  p.  287.  et  seq.,  especially  291,  292.  And 
the  other  points  above  noticed  will  be  found  well  classed  in  the  same  volume,  with  re- 
ferences to  tlie  Utest  authorities,  &c.  from  p.  272.  to  318.  Although  Mr.  Roj)€r  {ibid, 
293,  &c.)  thinks  great  weight  is  due  to  the  principal  case  as  a  deliberate  decision,  the 
Editor  must  again  refer  to  the  doubts  expressed  upon  it  by  Lord  Jjoughborough  and  Lord 
Eldon  i  especially  in  11  Ves.  532,  533. 

That 
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That  the  plaintiff,  nmth  her  youngest  child,  immediately  afler  the 
execution  of  the  agreement,  went  to  reside  abroad,  and  had  ever  since 
lived  apart  from  the  defendant,  and  had  not,  during  that  time,  molested 
him : 

That  the  annuity  of  lOOl.per  annum,  had  been  constantly  remitted  to 
the  plaintiff  till  the  26th  of  October,  1789 ;  but  that  from  that  period,  she 
only  received  10/.  a  quarter  from  the  defendant,  who  had  repeatedly 
refused  to  pay  up  the  arrears  of  the  annuity,  or  to  remit  the  growing 
payments  thereof,  in  the  manner  stipulated  by  the  above  agreement  of 
separation. 

The  defendant  by  his  answer,  admitted  the  agreement  of  separation, 
but  said,  that  in  1789,  having  become  insolvent,  he  had  compounded 
with  his  creditors,  and  paid  his  respective  debts  to  the  utmost  of  his 
ability,  and  was  thereby  rendered  unable  to  pay  to  the  plaintiff  the  whole 
of  the  said  annuity,  and  that  the  sum  of  10/.  a  quarter,  was  to  the  full 
extent  of  what  he  could  afford  to  pay  to  plaintiff  for  maintenance  of  her- 
self and  child,  [*]  and  that  in  order  to  alleviate  plaintiff's  expence,  he 
had  offered  to  take  home  the  child  and  maintain  it  himself: 

That  he  is  unable,  under  his  present  circumstances,  to  pay  to  the 
plaintiff  any  more  than  40/.  per  annum,  and  which  he  believed  was  suf- 
ficient for  the  maintenance  of  herself  and  child ;  but  if  the  same  should 
not  be  thought  sufficient  for  that  purpose,  he  was  ready  and  willing,  and 
submitted  to  relinquish  the  agreement,  and  take  home  the  plaintiff*  and  her 
child,  and  to  maintain  them  with  his  other  children,  in  the  best  manner  he 
tvas  able. 

There  was  no  proof,  except  on  the  part  of  the  defendant  of  his  insol- 
vency, and  having  compounded  xuith  his  creditors;  and  that  his  present 
income,  arising Jrom  his  business,  did  not  amount  to  more  than  SOOLper 
annum. 

The  cause  came  on  in  Trinity  term  last,  and  was  much  agitated  at  the 
bar;  but  as  the  argument  and  cases  cited,  were  repeated  and  commented 
upon  by  his  Honor  in  giving  judgment,  it  is  unnecessary  to  state  them. 

His  Honor,  this  day,  pronounced  his  decree  to  the  following  effect. 

Master  of  the  Rolls.  —  The  first  question,  upon  this  agreement,  is, 
what  is  the  real  meaning  of  it :  for  if  it  does  pot  amount  to  an  engage- 
ment, upon  the  part  of  the  husband,  to  permit  the  plaintiff  to  live  sepa- 
rate,  till  they  mutually  agree  to  cohabit  together,  this  bill  cannot  be 
sustained ;  because  he,  by  his  answer,  has  offered  to  do  so.  This  has 
been  compared  to  the  case  of  Head  v.  Head,  (3  Atk.54'7  )  (2),  and  said 
to  be  a  mere  temporary  agreement,  and  not  intended  to  be  binding 
upon  either  party,  provided  the  other  was  willing  to  cohabit  again  ;  not- 
withstanding it  has  been  deliberately  entered  into :  but,  the  true  con- 
struction is,  a  total  separation,  until  both  shall  agree  to  cohabit.  The 
recital  in  thi»  deed,  takes  no  notice  of  any  Juture  cohabitation  :  for  the 
words  purport  to  be  a  mutual  agreement  to  live  separate  from  this  day ; 
and  I  do  not  see  how  I  can  annex  any  other  meaning  to  them,  than  that 
of  a  perpetual  separation  from  each  other,  unless  both  parties  should 
jointly  wish  to  live  together  again.  (8)  It  has  been  contended,  that  the 
clause  in  this  instrument,  which  stipulates  [*]  for  the  payment  of  the 
annuity,  must  mean  nothing  more,  than  a  temporary  agreement ;  and 
that  the  words  **  as  long  as  we  shall  so  keep  separate  and  apart  from 
'*  each  other,"  clearly  furnish  that  construction:  now  the  condition  was, 
that  the  plaintiff  should  live  abroad,  and  take  her  youngest  qhild  with 
her ;  and,  in  consideration  of  her  so  doing,  he  engages  to  pay  to  her,  or 
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(2)  And  Supplement  to  Ves.  sen.  18.  e/  ieo.  from  Reg.  Lib. 

(5)  "  And  as  to  the  offer  to  take  her  back  again,  even  if  it  could  operate,  it  should 
be  m  writing,  attested  6y  two  witnesses,**    From  Sir  /.  Simeon**  MS.  notes. 

her 
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1792.        ^^^  assigns,  100/.  ptr  annum,  so  long  as  they  shall  keep  so  separate,  she 
^     ^      >      observing  the  condition  imposed  upon  her,  to  go  out  of  the  kingdom^ 
OuTH  and  not  to  return  without  his  consent,  or  to  molest  him  during  her  ab- 

cr/^tnsi         sence  ;  and  in  case  she  breaks  any  of  the  above  conditions,  then  the 
Gora.         agreement  was  to  be  at  an  end ;  so  that,  according  to  the  language  oi 
the  deed,  unless  there  was  a  direct  violation  of  it  on  the  part  of  the 
plaintiff,  the  defendant  could  not  oblige  her  to  return  to  him ;  and  it  may 
be  clearly  inferred  from  other  circumstances,  though  not  proved  or  dis- 
closed  in  evidence,  that  for  the  future  it  was  meant  by  both  parties,  that 
they  should  continue  separate  from  each  other,  unless,  in  case  of  a 
breach  of  the  conditions  contained  in  the  agreement,  the  one  had  a  right 
to  compel  the  other  to  return.     Then,  the  question  is,  whether,  without 
proof  of  any  other  circumstances,  than  that  of  a  mutual  o^eement  of 
separation  between  them,  this  court  will,  upon  a  bill  filed  by  the  wife, 
compel  the  husband  to  abide  by  it,  although  he,  by  his  answer,  offers  to 
cohabit  with  her,  and  might  sue  in  the  Ecclesiastical  Court  for  restitu- 
tion of  conjugal  rights.     It  has  been  suggested,  that  to  enforce  such  a 
contract,  would  be  an  infringement  upon  the  jurisdiction-  of  the  Spiritual 
Court :  but  that  court  can  only  judge  by  circumstances,  how  far  it  is 
warranted  to  pronounce  a  compulsory  sentence  against  the  husband  or 
wife  ;  but  with  respect  to  the  contract  itself  for  a  separation,  that  court 
cannot  have  any  right  to  pronounce  sentence  upon  the  agreement  itsdf, 
or  to  take  into   consideration  the  circumstances  upon  tmich  it  may  be 
Jbunded.    In  such  cases,  where  parties  have  been  unhappy,  and  it  has 
been  found  expedient  to  enter  into  such  a  deed  of  separation,  surely,  it 
was  neither  necessary  nor  fit  that  a  wife  should  proclaim  to  the  public 
every  circumstance  which  may  have  occasioned  it ;  neither  is  it  necessary 
for  tnis  court  to  know  every  particular  so  as  to  enforce  an  execution  of  it. 
There  are  instances,  where  this  court  has  determined  to  enforce  such 
contracts  either  with  or  without  a  disclosure  of  circumstances,  without 
t  'CIS  ]       the  parties  resorting  to  [*]  the  Ecclesiastical  Court ;  and  the  rule  seems 
to  be,  that,  as  against  the  husband,  it  will  enforce  an  agreement  for  a 
separation  (4),  upon  a  bill  filed  by  the  wife,  though  the  husband  has 
declared  his  readiness  to  take  her  home  again ;  the  Court  will  say,  these 
are  circumstances,  which  we  must  not  enquire  into.     The  agreement 
ought  to  be  deemfid  mutual,  the  husband  ought  to  pay  tlie  money,  and  the 
bill  is  to  compel  him  to  do  so.   It  has  been  said,  that  the  husband  has  been 
compelled  to  enter  into  this  engagement,  and,  upon  that  ground,  if  he  had 
filed  his  bill  to  be  relieved  against  it,  the  contract  might  have  been  re- 
scinded :  it  does  not  appear  to  be  the  case  here,  but  even  supposing  such 
a  contract  had  been  obtained  from  him  by  some  circumstances  of  coercioD; 
if  the  wife  had  been  sufficiently  guarded,  as  in  the  present  instance,  in 
respect  of  her  conduct,  and  observing  the  conditions  thereby  imposed 
upon  her,  it  does  not  follow,  that  he  is  not  bound  by  it :  and  surely,  if  it 
bmds  his  wife,  it  must  bind  him,  as  a  mutual  agreement ;  it  was  his  con- 
tract as  much  as  hers,  and  he  shall  not  avoid  it,  unless  he  can  show  a  direct 
violation  of  it  on  the  part  of  the  plaintiff. 

The  cases  fully  establish  this  principle,  the  first  of  which  is  Seding  t. 
Cratoleyy  12th  of  November,  1700,  2  Vem.386.,  Reg.  Lib.  p.  71,  1700. 
It  appears  from  the  Register's  Book,  that  the  defendant,  by  his  answer, 
had  offered  to  be  reconciled  to  the  party,  or  if  she  did  not  choose  to 
return,  then  to  allow  her  the  160/.  per  annum  ;  and  the  decree  seems  to 
rest  upon  the  particular  circumstances  of  the  case.  The  next  case  is 
Angier  v.  Angier,  Prec.  Chan.  497«>  or,  as  it  is  written  m  the  Register's 

(4)  Not  fir  a  separation  .•  this  is  inaccurate ;  but  an  agreement  to  oUow  a  separate 
maintenance,  originating  in  a  contract  that  the  wife  should  rmain  separate  and  a^wrt  from 
the  husband.    See  note  (l)  antw, 

Book, 
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Book,   Efigier  v.  Engiery  Reg.  Lib.  A.  6th  December ,    1717 ;    a  vast 
number  of  witnesses  were  examined ;  the  agreement,  as  charged  in  the 
bill,  was  admitted  by  the  answer ;  but  it  does  not  appear  for  how  long 
they  were  to  separate,  nor  are  there  any  words  purporting  a  perpetual 
separation  ;  it  is  admitted  by  the  evidence  on  both  sides,  that  the  hus- 
band and  wife  could  not  live  together  without  the  hazard  of  very  bad 
consequences  :  there  had,  also,  been  proceedings  in  the  Spiritual  Court ; 
the  decree  established  the  agreement,  with  the  reasons  for  so  doing,  and 
directed  a  settlement  to  be  made  upon  the  wife  in  performance  of  it. 
That  case  had  an  ingredient  in  it,  which  this  had  not,  for  [^]  it  pro- 
ceeded upon  a  great  deal  of  evidence  of  circumstances,  and  upon  the 
ground  that  the  agreement  had  put  an  end  to  the  suit  in  the  Eccle- 
siastical Court.     Listers  case,  8  Mod. 22.    Strange,  4'78.  was  a  case  at 
law,  upon  an  habeas  corpus^  where  the  Court  refused  to  deliver  back  the 
wife  to  the  husband,  and  there  is  another  case  of  a  like  nature  in  1  Bur- 
row's Reports,  Rex  v.  Meady  4f52.    Fitzer  v.  Fitzer^  2  Atk.  511.,  was  a 
bill  brought  against  the  husband  and  his  crediiors,  and  Lord  Hardvoicke 
goes  upon  this  ground,  that  with  respect  to  creditors,  such  an  agreement 
being  voluntary,  could  not  prevail  though  good  against  the  husband, 
upon  the  authority  of  Engier  v.  Engiery  and   Seeling  v.  Crawley :  and 
his  Lordship  observed,  that  if  he  was  to  enforce  it^  as  against  the  credit- 
ors, it  would  be  encouraging  insolvent  parties  to  execute  such  agree-f 
ments,  by  way  of  avoiding  payment  of  their  debts.     So  in  Stephens  v. 
Olivey  (ante,  vol.  ii.  p.  90,)  one  of  the  points  was,  whether  the  agreement 
was  good  against  creditors,  and  Lord  Kenyan  in  citing  Fitzer  v.  Fitzer y 
observes,  that  it  was  not  so  in  that  case,  because  there  was  no  valuable 
consideration  on  the  part  of  the  wife ;  but  held  it  good  in  Stephens  v. 
Olive,  considering  that  the  circumstance  of  the  property  being  invested 
in  trustees,  and  tliey  bound  to  maintain  the  wife,  rendered  it  a  valuable 
consideration,  so  as  to  support  it   against   creditors.      Head  v.  Heady 
1  Vesey,  17.,  but  more  accurately  reported  in  3  Atk.54'7.  (5)  has  been 
said  to  completely  decide  the  present  case,  and  establish  this  principle, 
that  if  the  husband  offers  to  take  the  xvife  home,  the  court  must  comply 
and  annul  the  agreement:  the  question  was,  whether  the  letter,  which  is 
accurately  stated  in  Atkynsy  amounted  to  an  agreement  for  a  perpetual 
separation,  or  merely  a  temporary  one ;  and  it  was  clear,  from  the  lan- 
guage of  it,  that  it  meant  only  the  latter :  Lord  Hardwicke  seems  to  have 
been  anxious  to  have  enforced  it,  if  he  could  have  done  so  with  pro- 
priety, and  he  decides  the  case  purely  upon  the  ground  of  its  being  a 
mere  temporary  agreementy  and  that  the  parties  must  apply  to  the  Eccle- 
siastical Court ;  (5)  that  authority  cannot  decide  this  case ;  since,  if  it 
had  been  a  perpetual  agreement,  the  Court  would  doubtless  have  en- 
forced it.  Ftetcher  v.  Fletcher,  f  (6)  November  20th,  1788,  has  ^Iso  been 
adverted  to  ;  the  learned  judge  was  perfectly  clear,  [*]  that,  in  all  cases 
where  the  contract  is  a  proper  one,  this  Court  will  enforce  it,  and 
would  have  done  so,  in  that  instance,  had  there  not  been  a  subsequent 
cohabitation. 

(f)  Fletcher  ▼.  Fletcher  (6),  tbe  plaintiff;  the  wife  of  the  defendant,  filed  her  bill 
against  her  husband  and  trustees  for  a  specific  performance  of  articles  of  sejtaraUon :  the 
defendant,  the  husband,  filed  his  cross  bill  for  the  delivery  up  of  tbe  articles,  and  praying 
that  the  same  might  be  cancelled :  tbe  plaintiff  having,  as  proved  in  the  cause,  returned 
to  her  husband,  and  cohabited  with  him  £of  fourteen  daySy  and  there  being  some  othar 
•trong  collateral  circumstances  in  evidence,  in  favour  of  the  defendant, 

Mr.  J.  BuUer,  sitting  for  Lord  Chancellor,  refused  to  decree  a  performance,  and  di»- 
miased  the  original  bill;  and,  upon  the  cross  bill,  ordered  the  deed  to  be  delivered  up ; 
no  coats  on  either  side. 
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(5)  And  likawiae  from  Reg.  Lib,  Supplement  to  Vesey,  p.  18. 

(6)  S.  C.  8  Oft,  99.  Qmti  vkU. 
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« 

After  diese  authorities,  independent  of  any  other  circumstances,  and' 
without  proof,  the  question  nakedly  comes  before  me,  whether  I  ought 
not  to  enforce  this  agreement ;  and  I  am  of  opinion,  that  I  am  bound, 
by  the  cases,  to  do  so.  It  has  been  suggested,  that  there  are  authorities, 
where  the  parties  afler  such  a  contract,  have  applied  to  the  Spiritual 
Court  for  a  restitution  of  conjugal  rights  :  and  that  there  is  the  case  of 
Booth  V.  Booths  in  the  latter  part  of  Lord  Hardwicke's  time,  which  came 
before  the  Court  upon  an  injunction  to  restrain  the  proceedings  in  the 
Spiritual  Court ;  but  what  became  of  that  matter,  I  have  not  been  able 
to  trace:  what  would  be  the  event  of  such  an  application,  it  is  not 
necessary  for  me  now  to  decide.  The  objection,  which  remains  to  be 
considered,  is,  that  if  the  Court  does  enforce  such  a  contract,  the 
peculiar  situation  of  the  defendant,  as  having  been  an  insolvent  man, 
does  not  warrant  a  specific  performance  of  it  in  the  present  instance,  at 
least,  to  its  utmost  extent,  and  tliat  the  plaintiff  ought  to  rest  satisfied 
with  the  40/.  per  annum.  But  I  am  of  opinion,  that  if  it  is  performed, 
it  must  be  so  in  toto,  and  that  it  cannot  be  executed  only  in  part.  This 
is  the  contract  of  the  husband  to  maintain  the  child  as  well  as  the  wife, 
and  he  must  abide  by  it ;  and  so  long  as  she  complies  with  the  conditions 
of  it  and  keeps  the  child,  she  must  receive  the  KXV.  per  annum {^)\ 
therefore,  let  it  be  referred  to  the  Master  to  take  an  account  of  what  is 
due  for  the  arrears  of  the  annuity  from  the  date  of  the  receipt,  and  let 
the  same  be  paid,  together  with  the  growing  payments  to  her,  or  such 
person  as  she  shall  appoint,  and  the  defendant  to  pay  the  costs. 

(7)  His  Honor  declared,  that  '<  the  agreement  between  the  parties  ought  to  be  specifieaOjf 
jierftrrmed  and  carried  into  execution:**  and  referred  it  to  the  Master,  &c.  {ut  supra.)  JELL. 
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ZJmc9ln*s  Inn 
Hall,  25th  May. 

Injunction  to 
stay  waste  re- 
fused, where' 
the  plaintiff 
and  the  de- 
fendant in  pos- 
session were 
tenants  in 
common  ( 1  >, 
but  granted 
on  affidavit  of 
defendant's 
insolvency.  (3) 


[*]  Smallman  against  Onions  and  Others. 
(Reg.  Lib.  1791.  B.  fol.201.  b.) 

]V/f  R.  ABBOT  moved  for  an  injunction  to  restrain  the  defendants  from 
'"^-■"  felling  or  cutting  down  any  more  timber  or  other  trees,  or  commit- 
ting further  waste  on  the  premises  in  the  bill  mentioned,  upon  affidavits 
of  title,  and  of  waste  committed. 

By  the  bill  and  that  part  of  the  affidavits  which  went  to  the  plaintiff's 
title,  it  appeared  that  Lucius  Henry  Hihhins  LL.  D.  being  seised  in  fee 
of  the  premises,  devised  the  same  to  his  wife  and  two  other  persons,  as 
trustees,  to  sell  the  same,  and  out  of  the  money  to  be  produced  by  the 
sale,  to  pay  off  incumbrances  on  the  estate,  then  to  his  wife  for  life,  and 
after  her  decease  to  pay  certain  legacies,  and  to  divide  the  rest  of  the 
money  into  three  parts,  and  to  pay  and  apply  them  as  follows :  that  is  to 
say,  two  parts  of  the  said  three  parts  to  his  son  Frederick  George  (whom 
he  called  his  unhappy  fugitive  son,)  if  living,  or  if  dead,  to  his  children 
lawfully  begotten,  but  if  he  be  dead  without  lawful  issue,  then  to  such 
of  his  relations  as  his  wife,  by  her  last  will,  should  have  appointed  to 
receive  the  same  on  such  a  contingency ;  and  for  want  of  such  appoint- 
ment then  to  his  niece  Lucretia^  daughter  of  his  brother  Hibbins ;  and 
as  to  the  other  third  part  of  the  said  money,  to  pay  the  interest  thereof 

(1)  S.  P.  Goodwyn  v.  Sjirat/,  2  Dick.  667. 

(2)  Or  against  acts  amounting  to  destruction.  Hole  v.  Thomas,  7  Ves.  589.  See  also 
in  Twort  ▼.  Twort,  16  Ves.  128,  &c.  in  which  an  injunction  was  granted,  tnasmuch  as 
one  of  the  parties  had  j}laced  himself  in  the  situation  of  tenant  to  thQ  other* 

6  to 


IM  THE  Court  of  Chancery* 

to  his  daughter  Henrietta  Lucretia^  for  her  sole  and  separate  use,  and 
out  of  the  power  of  her  husband,  and  after  his  decease,  if  she  should 
happen  to  survive  him,  to  pav  the  money  to  the  said  Henrietta  Lucretia^ 
her  executors,  S^c.  provided  the  said  executors,  S^c.  were  not  of  the 
blood  of  her  husband,  and  if  his  said  wife  should  die  before  her  said 
husband,  then  to  pay  the  said  three  parts  to  such  of  the  testator's 
relations  as  his  said  wife  should  appoint  to  receive  the  same ;  and  for 

want  of  such  appointment,  to  the  children  of  John  Onions , 

share  and  share  alike,  and  made  his  wife  executrix.  Elizabeth  Hihhinsy 
the  widow  of  the  testator,  entered  into  possession  of  the  estate,  and 
made  her  will  dated  23d  November^  1759,  and  thereby  directed,  that  in 
case  her  husband's  son  Frederick  George  was  dead  without  issue,  the 
trustees  should  pay  his  two-thirds  to  Henrietta  Lucretia  (in  certain 
events),  remainder  to  Lucretia,  daughter  of  the  said  Lucius  Hibbins, 
her  executors,  administrators,  and  assigns :  Elizabeth  [•]  Hibbins  died 
soon  after  the  making  of  the  will,  Henrietta  Lucretia  being  then  dead, 
without  issue :  Frederick  George,  son  o£  Lucius  Hibbins,  about  forty  years 
ago,  went  abroad,  and  had  never  returned  to  England,  and  therefore 
the  deponent  swore  he  verily  believed  that  he  was  dead  without  issue. 
The  plaintif&  Robert  Smallman  and  Lucretia  Smallman,  are  the  son  and 
daughter  of  Lucretia  the  daughter  of  die  testator,  and  as  such  entitled, 
in  the  events  that  have  happened,  to  the  money  to  arise  from  the  sale  of 
the  premises. 

The  premises  had  not  been  sold,  but  John  Onions  junior,  who  was 
entitled  to  the  other  third,  as  the  son  of  John  Onions,  upon  the  event  of 
the  death  of  Henrietta  Lucretia,  entered,  upon  the  death  of  Elizabeth 
Hibbins,  into  the  whole  of  the  premises,  and  had  continued  ever  since  in 
possession,  without  paying  any  rent  to  the  plaintifl^,  and  plaintiif  Robert 
Smallman,  who  made  the  affidavit,  swore  that  being  informed  that  part 
of  the  timber  had  been  agreed  by  Onions  to  be  sold,  he  made  an  entry 
upon  the  premises,  and  then  found  that  the  timber  had  been  sold  by  the 
defendant  Onions,  to  the  other  defendants,  Massey  and  Lewis,  whose 
agents  were  tlien  cutting  the  timber. 

In  a  further  affidavit,  the  plaintiff  Smallman  swore,  that  he  had  applied 
to  the  defendants  Massey  and  Lewis,  that  two-thirds  of  the  purchase 
money  of  the  said  timber  might  be  paid  into  Court,  to  the  credit  of  the 
cause,  and  not  paid  over  to  the  defendant  Onions  ;  which  they  refused, 
and  said,  they  should  pay  the  money  to  the  defendant  Onions :  and  the 
plaintiff  further  ^wore,  that  if  the  purchase  money  for  the  timber  so  pur- 
chased by  the  defendants  Massey  and  Lewis,  should  be  paid  to  the  said 
defendant  Onions,  the  same  will  not  be  safe  in  his  hands,  as  the  deponent 
conceives  the  said  John  Onions  is  not  of  ability  to  answer  the  amount  of 
the  said  two-thirds  of  the  purchase  money  of  the  timber,  and  two-thirds 
of  the  rents  and  profits  of  the  premises. 

Lord  Chancellor  said,  he  had  no  idea  of  an  injunction  to  stay  waste  in 
such  a  case  as  this,  where  the  persons  applying  for  the  injunction  are 
tenants  in  common  with  the  person  in  possession,  who  has  therefore  an 
equal  title  to  the  possession  with  them,  [*]  although  they  might  have  a 
partition  against  him :  and  referred  to  a  case  in  1786.  (3) 

Mr.  Abbot  argued,  that  they  were  only  equitable  tenants  in  common, 
the  legal  estate  being  in  the  surviving  trustee;  that,  therefore,  the 
person  who  was  committing  the  waste  has  no  title  to  the  possession,  and 
cutting  the  timber  is  a  trespass  upon  the  trustees ;  and  the  affidavit 
states,  that  the  party  is  insolvent,  and  cannot  pay  the  plaintiffs  their 
shares  of  the  money  to  be  produced  by  the  sale. 

And  upon  this  ground,  the  Lord  Chancellor  granted  the  injunction. 


Smallman 

agaifut 
Onions. 


[♦622] 


C  ♦623  ] 


\oh.  IIL 


(3)   Goodwyn  v.  Spray,  2  Dick.  667. 
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32  Geo,  3.  1792. 


Elmslie  and  Others  against  M^Aulat  and  Others. 

90th,  &  24th  (Reg.  Lib.  1791.  A.  fol.  307.) 

Afay,]  l«t  Jutwr. 

Creditors  of -rf.  rpHE  plaintiffs  were  creditors  of  John  OgUvy^  who  died  10th  of  Affi^ 
cannotmaintain  X  1788,  having  made  his  will,  and  appointed  his  widow  Jane  OgUwy 
a  bill  against  ^^^  ^f  j|jg  defendants,  sole  executrix,  who  had  proved  the  same ;  tbe 
Sfv^dr^  to  plaintiffs  filed  a  bill  against  her,  as  executrix  of  her  husband,  for  an 
a  part  of  the  account  of  his  estate,  to  which  she  put  in  her  answer ;  and  the  came 
residue  of  coming  on  before  his  Honor,  it  was  ordered  to  be  referred  to  the  Master, 

whose  eaute  A.  ^^  ^akc  an  account  of  the  testator's  estate,  with  usual  directions.  Before 
is  enUUed.  (1)     ^^  account  taken  or  further  order  made,  the  plaintiffs  filed  tfie  present 

bill  againdt  the  defendants  M^Aulay^  as  executor  of  Patrick  Og^vy^ 
brother  of  the  said  John  Ogilvy,  Jane  the  widow,  the  other  executors  of 
the  brother,  and  other  persons  interested  in  the  distribution  of  bis 
(Patrick  Ogtlvu,  the  brother's)  estate,  and  the  bank,  stating  the  fonncr 
bill,  and  that  the  assets  of  John  OgHvy,  possessed  by  the  defendant,  hit 
widow,  were  not  sufficient  to  satisfy  his  debts,  and  that  the  plaintiflfe  bad, 
since  the  filing  their  bill,  discovered  that  Patrick  Ogilvy,  the  brother  of 
John,  had  made  his  will  dated  24th  August,   1782,  and  had  tberebv 
directed  "  the  residue  of  his  property  to  be  put  into  tlie  funds  of  iht 
*<  Bank  security,  the  interest  to  be  paid  to  his  father,  and  after  hit 
*<  decease,  the  money  funded  to  be  divided  into  three  equal  parts,  one 
"  part  tliereof  to  be  paid  to  his  loved  brother  John  Ogwvy^**  the  other 
thirds  to  other  persons  who  were  made  defendants,  and  appointed  tbe 
defendants,  M^Aulay,  Campbel,  and  his  brother  JoAn  OgUvy^  executors; 
that  Patrick  Ogilvv  died,   soon  after  making  the  will,  and  that  «/oAff 
Ogilvy  and  Campoel  proved  the  same,    that  Campbel  had  proceeded 
[  ^625  ]       to  collect  certain  [•]  parts  of  the  estate   of  Patrick  Ogilvy  abroad, 
which  he  had  remitted  to  the  defendant  M^Aulay,  who,  though  he  had 
not  proved  the  will,  had  collected  effects  in  England,  and  had  received 
the   same,   together  with   the   effects  remitted  by  Campbel;    the  bill 
further  stated,  that  the  defendant  Jane  the  widow  of  John  Ogilvy,  had 
refused  to  join  the  plaintiffs  in  this  suit,  or  to  take  measures  to  compel 
the  defendant  M^Aulay  to  lay  out  the  testator's  property  in  his  handi, 
upon  the  trusts  of  the  will ;  and  that  the  plaintiffs  had  reason  to  believe, 
that  unless  the  property  of  testator  Patrick  Ogilvy,  in  the  hands  of  de- 
fendants M^Aulay  and  Campbel,  is  laid  out  according  to  the  directioQi 
in  Patrick  Ogilvy s  will,  the  same  would  be  endangered;  and,  at  the 
assets  of  John  Ogilvy  are  insufficient  to  pay  the  plaintiffs  and  other 
creditors  their  debts,  without  applying  his  interest  under  Patrick  OgUvwi 
will  for  that  purpose,  they  had  applied  to  defendant  Jane,  to  require  tse 

(1)  Vide  eiiam,  UUerson  v.  Main  jx>stea,  4  vol.  270.,  and  S.  C.  2  Ves.  jun.  95.  T*^ 
are,  however,  some  jtroper  exceptions  to  this  rule ;  such  as  where  there  is  calhmon  b6C««0 
tlie  parties  insolvency,  &c.  Vide  Nevdand  v.  Chamjrion,  1  Ves.  105.  Tayior  ».  Xfc^ 
2  Atk.  213.  Alsagery,  Bowley,  6  Ves.  749.  et  scq,  per  hold  Eidon  C,  cHarn  9V» 
86,  87.    Bummgla  v.  EUon,  11  Ves.  29.  &c. 
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defendant  M^Aida^  to  come  to  an  account  of  the  property  of  Patrick        1792. 
Ogilvy  which  has  come  to  his  hands,  and  to  request  him  to  invest  the      v  i^  — ^ 
same  as  directed  by  the  testator's  will,  for  the  benefit  of  the  persons  now       Elmslb 
interested  in  the  same,  or  who  will  become  entitled  to  receive  the  same,         againu 
according  to  their  respective  interests,  after  the  decease  of  the  defendant      M'AuLAt. 
Malcolm  Ogilvy  the  testator's  father. 

The  bill  therefore   prayed,  an   account   of  the  personal   estate  ot 
Patrick  Osilvy,  come  to  the  hands  of  the  defendant  M^Aulay^  or  otherd 
of  the  defendants ;  and  that,  afler  payment  of  testator's  debts,  S^c.^  the 
residue  might  be  invested  in  some  of  the  public  funds,  the  interest  paid 
to  the  defendant,  Malcolm  Ogilvi/9  for  life :  that  two  third  parts  might 
be  declared  to  belong  to  the  persons  to  whom  the  same  were  given  by 
testator's  will,  and  the  remaining  third  part  to  John  Ogilvy  deceased ; 
and  that  the  said  John  Ogilvy'5  third  part  may  be  decreed  toxvard  the  pay^ 
ment  and  discharge  of  the  plaintiff's  and  his  other  creditors' just  debts,  SfC* 
^  The  defendant,  Jane  Ogilvy,  (widow  of  John  Ogilvy)  by  answer,  de- 
nied that  she  ever  refused  to  join  with  the  plaintiffs  in  this  suit,  or  to 
take  other  measures  to  compel  the  defendants,  M^Atday,  to  lay  out  and 
invest  the  testator,  Patrick  Ogilvy  8  property,  on  the  trusts  of  his  will, 
8he  never  having  been  applied  to,  or  requested  by  the  plaintiffit  to  join 
them  in  this  suit. 

[*]  At  the  hearing  of  the  cause,  his  Honor  had  thrown  out  great      [  *€96  3 
doubts  whether  the  creditor  of  A.  could  maintain  a  bill  against  the 
possessors  of  the  assets  of  B.  in  which  A.  was  interested.  (2) 
His  Honor  this  day  pronounced  judgment. 
Master  of  the  Rolls. 

My  only  doubt  has  been,  whether  this  was  a  case  to  dismiss  the  bill 
with  costs ;  and  I  think  I  should  not  do  justice  to  the  parties  if  I  did  not 
dismiss  it  toith  costs. 

It  is  a  bill  by  the  creditors  of  John  Ogilvy,  against  persons  having 
assets  of  Patrick  Ogilvy. 

The  first  bill  was  against  Mrs.  Ogilvy,  the  executrix  of  John  Ogilvy ^ 
for  an  account  of  his  estate.  -^  On  tne  hearing,  the  usual  accounts  were 
directed. 

Before  any  account  taken,  the  creditors  filed  this  bill  against  Mr8» 
OsHvy,  the  executrix,  the  residuary  legatees  of  Patrick  Ogilvy,  and 
puer  persons  interested  in  his  estate. 

The  question  is,  whether  the  Court  will  permit  such  a  bill  to  be  filed* 
The  consequence  of  it  would  be,  that  it  would  be  competent  to  any 
simple  creditor  of  John  to  file  a  bill  against  the  representatives  of 
Patrick:  if  John  was  one  of  the  residuary  legatees  of  Patrick,  so  might 
Patrick  be  of  some  other  estate,  which  the  creditor  of  John  might  as 
well  follow. 

It  is  impossible  to  maintain  such  a  bill,  except  in  the  case  where  there 
IS  a  collusion  of  tlie  executrix  with  the  person  who  is  possessed  of  the 
fund ;  that  made  out  or  proved  might  support  such  a  bill. 

Here  they  should  have  made  a  special  application  to  be  let  in  before 
the  Master,  and  have  desired  that  she  might  be  directed  to  pursue  the 
effects  of  Patrick,  or  that  they  might  be  permitted  to  use  her  name  in  a 
suit  for  that  purpose. 

[♦]  All  collusion  is  denied  by  the  answer,  and  none  is  proved  ;  then      [  ♦627  ] 
can  such  a  bill  be  supported  ?    It  would  be  a  monstrous  proposition  for 
me  to  lay  down.     She  has  sworn  she  never  was  called  upon  to  pursue 
the  effects  of  Patrick  till  after  the  bill  filed. 

Another  objection  to  such  a  bill  is,  that  if  it  were  maintainable  by 

(2)  The  cause  came  before  the  Court  on  four  several  days  previously  to  the  judg- 
ment.    R.  L« 
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every  ^'ngle  creditor  upon  the  fund,  bo  it  would  be  against  every  indi- 
vidual debtor  to  the  fund,  which  would  load  the  records  of  the  Court 
with  an  infinite  number  of  expensive  suits. 

Bill  dismissed  with  costs. 


Where  there 
is  a  charge  in 
the  will  of 
legacies  upon 
r^  estate,  they 
shall  be  so 
charged, 
though  they 
are  first  di- 
rected to  be 
paid  out  of  the 
residue  of  the 
pefsooaky,  the 
personal  fund 
proving  de- 
ficient. 
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MiNon  and  Others  agaitist  Wicksteed  and  Others. 
(Reg.  Lib.  1791.  B.  fol.  409.  b.) 

JOHN RAVENSHAW,  seised  of  real,  and  possessed  of  some  per- 
sonal  estate,  made  his  will,  dated  13th  February ^  1783,  as  follows: 
**  Ist,  I  direct  that  all  my  debts  and  funeral  expences  shall  be  dis- 
charged by  and  out  of  my  personal  estate  (not  herein  after  specifically 
bequeathed) :  also  I  bequeath  to  my  loving  wife,  Susannah  Ravenshaw, 
all  my  provisions  of  houshold,  wines,  malt,  and  other  liquors,  coals,  and 
fuel,  that  shall  be  in  or  near  the  dwelling-house  wherein  I  do  or  shall 
inhabit  at  my  death,  or  the  buildings  and  folds  thereunto  belonging, 
every  or  any  of  them,  to  be  delivered  to  her  immediately  afler  my  de- 
cease; and  also  the  sum  of  twenty  guineas,  to  be  paid  within  one 
month,  for  her  present  subsistence :  also  I  give  the  use  of  all  my  house- 
hold goods,  plate,  furniture,  plate,  china,  linen,  books,  and  dairy  ves- 
sels whatsoever,   (which  I  exempt  from  the  payment  of  my  funeral 
expences  and  legacies,)  unto  my  said  wife  Susannahy  for  and  during 
her  natural  life ;  and  from  and  after  her  decease,  then  I  give  the  use  of 
the  said  goods,  S^c,  unto  my  said  wife's  niece,  Felicia  Griffith^  widow, 
for  and  during  her  life  ;  and  afler  the  decease  of  the  survivor  of  my  said 
wife,  and  the  said  Felicia  Griffith,  I  will  that  the  said  goods,  Sfc.  shall 
be  deemed  and  taken  to  be  part  of  the  residue  of  my  personal  estate 
herein  after  disposed  of:  also  I  give  to  my  said  wife  s  niece,  Hannah 
Daviesj  five  guineas,  to  be  paid  six  months  afler  my  death ;  also  I  de- 
vise all  my  [*]  estate,  and  mterest  of  and  in  those  two  several  pieces 
and  parcels  of  land  or  ground  lying  in   Whitchurch  aforesaid,  called 
Edges  Crofi  and  the  Black  Lakes,  unto  my  said  wife,  Susannah  Raven- 
shaWf  her  heirs  and  assigns ;  also,  I  devise  all  and  singular  other  mv 
messuages,  tenements,  lands,  hereditaments,  and  real  estates  whatso- 
ever, with  their  appurtenances,  unto  my  said  wife,  Susannah  Raven- 
shcnvf  and  her  assigns,  for  and  during  the  term  of  her  natural  life ;  re- 
mainder to  Felicia  Grijffith  for  life  ;  nnd  from  and  immediately  after  her 
decease,  then  I  devise  all  the  said  last  herein-before  mentioned  mes- 
suages, lands,  tenements,  liereditaments,  and  real  estates,  with  their 
appurtenances,  subject  to  and  charged  and  chargeable  xvith  the  payment 
of  such  of  my  debts,  ^funeral  expences,  and  legacies,  as  that  part  qfmt/ 
personal  estate,  which  is  herein  made  liable  thereto,  shall  not  reach  topay, 
unto  John  Wicksteed,  of  Whitchurch  aforesaid,  surgeon,  his  heirs  and 
assigns  for  ever :  also,  I  give  to  my  sister,  Mary  Allen,  the  weekly  sum 
of  2s.  6d.  from  my  death,  for  the  term  of  her  natural  life,  the  first  pay- 
ment thereof  to  be  made  at  ihe  end  of  seven  days  next  after  my  death : 
and  I  do  charge  my  personal  estate  with  the  p^ment  thereof  accord- 
ingly :  also,  I  will,  order,  and  direct,  that  the  said  John  Wicksteed  and 
Wiiliam  Minor,  my  executors,  herein  after  named,  do  and  shall,  from 
time  to  time,  after  my  death,  for  and  during  the  natural  lives  of  my  said 
wife  and  the  said  Felicia  Grijith  and  the  natural  life  of  the  longer 
liver  of  them,  place  out  at  interest,  upon  good  real,  personal,  or  go- 
vernment securities,  at  their  discretion,  all  the  overplus  of  my  personal 
estate,  after  payment  of  my  debts  and  legacies  aforesaid,  funeral  and 
other  expences  incident  to  tliis  my  will,  upon  the  several  trusts  follow- 
ing; 
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itig  ;  that  is  to  say,  upon  trust  to  permit  and  suffer  my  said  loving  wife  1792. 
and  her  assigns,  to  have  and  receive,  and  I  do  hereby  give  to  her,  the 
annual  interest  and  proceed  of  my  personal  estate,  for  and  during  her 
natural  life ;  and  in  case  the  said  Felicia  Griffith  shall  happen  to  survive 
my  said  wife,  then  in  trust,  to  permit  and  suffer  the  said  Felicia  Griffith 
and  her  assigns  to  receive  and  take,  and  I  do  hereby  give  to  her  ac- 
cordingly, the  interest  and  yearly  produce  of  the  said  overplus  of  my 
said  personal  estate,  for  and  during  her  life ;  and  as  to  the  said  over- 
plus of  my  said  personal  estates,  from  and  after  the  decease  of  the  sur- 
vivor of  my  saia  wife,  and  the  said  Felicia  Griffith^  I  dispose  thereof  in 
manner  following ;  that  is  to  say,  I  give  to  my  niece,  Catharine  Ra- 
venshatVf  if  she  be  living  at  the  time  of  the  decease  of  the  survivor  of 
[♦J  my  said  wife,  and  the  said  Felicia  Griffith,  the  sum  of  1000/. ;  also  [  +629  J 
to  my  niece,  Elizabeth  Ravenshaw,  and  my  grand-niece,  Elizabeth  Ra^ 
venshato,  the  sum  of  50/.  each :  also  1  bequeath  to  William  Minor,  of 
Hoplei/,  in  the  parish  of  Hadnel,  in  the  county  of  Salop,  yeoman,  the 
sum  qfSOOL ;  and  I  will  that  the  said  four  last  legacies  shall  be  paid 
within  the  space  of  ^ilr  months  next  after  the  death  of  the  survivor  of  my 
said  wife  and  the  said  Felicia  Griffith  :  also,  I  give  and  bequeath  all  the 
residue  and  remainder  of  the  said  overplus  oi  my  personal  estate  and 
effects  whatsoever,  (after  and  liable  to  the  payment  of  the  legacies 
herein  before  bequeathed,)  unto  the  said  John  Wicksteed,  to  and  &r  his 
own  use,"  and  appointed  his  wife,  the  said  John  Wicksteed,  and  Wil' 
liam  Minor,  executors. 

The  testator  died  soon  after  making  his  will,  without  revoking  or 
altering  the  same,  leaving  the  executors,  and  John  Goldesborough  Raven- 
sharv,  his  heir  at  law,  him  surviving ;  and  the  executors  proved  the  will, 
but  Susannah  Ravenshaxv  the  widow,  and  Johji  Wicksteed  alone  acted  in 
the  execution  thereof.  John  Wicksteed  died  soon  after  the  testator, 
leaving  the  defendant  WiUiam  Wicksteed,  his  brother  and  heir  at  law, 
who,  as  such,  became  entitled  to  such  part  of  the  testator's  real  estate  as 
was  devised  to  John,  subject  as  aforesaid,  and  who  also  took  out  ad- 
ministration to  him,  and  thereby  became  his  legal  personal  representative. 
Susannah  Ravenshaxv  also  died,  having  made  her  will,  and  appointed  the 
defendant  Hannah  Davies,  her  executrix.  John  Wicksteed  and  Susannah 
Ravenshaxv  both  dying  in  the  life-time  of  William  Minor,  he  became  the 
surviving  executor  of  the  testator.  He  died  in  the  life-time  of  Felicia 
Griffith,  and  the  plaintiff's  are  his  executors,  and  have  proved  his  will. 

Upon  the  death  of  Felicia  Griffith,  the  defendant  Wicksteed  entered 
into  possession  of  the  real  estate  devised  to  her  for  life,  with  remainder 
to  John  Wicksteed, 

Felicia  Griffith  died  29th  Mai/,  1788 ;  whereupon  the  legacy  of  500/. 
became  payable,  with  interest,  from  the  end  of  six  months  after  her 
decease ;  and  the  plaintiff*,  after  the  expiration  of  the  six  months,  filed 
the  present  bill  for  the  same. 

[*]  The  personal  estate  of  the  testator  proving  deficient,  the  only 
question  was,  whether  this  amounted  to  a  charge  on  the  real  estate. 

Mr,  Solicitor  General,  and  Mr.  Lloyd,  for  the  defendants. 

The  object  of  the  bill  is,  to  have  this  sum  of  500/.  raised  out  of  the 
real  estate ;  but  it  cannot  be  considered  as  a  charge,  but  merely  as  a 
sum  to  be  raised  out  of  the  residue  of  tlie  personal  estate. 

Mr.  Mitford  for  die  plaintiffs.  The  construction  of  the  will  must  be 
absurd,  i^  this  is  not  considered  as  a  charge  upon  the  real  estate.  He 
gives  his  household  goods,  Sfc,  to  his  wife  for  life,  then  to  Felicia  Griffith 
for  life,  then  to  be  part  of  the  residue  of  his  personal  estate.  He  gives 
two  small  legacies,  one  to  his  wife  of  twenty  guineas,  another  to  her 
niece  of  five  guineas,  which  are  the  only  sums  he  means  to  be  paid 
during  the  lives  of  his  wife  and  Felicia  Griffith.    Then,  in  the  dii»posal 
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of  his  real  estatCi  to  his  wife  for  life,  remainder  to  Felicia  Griffith  for 
life,  remainder  to  Wichsteed  in  fee ;  in  that  part,  he  has  made  a  general 
charge  of  debts  and  legacies,  upon  the  supposition,  that  his  personal 
estate  may  be  insufficient.  He  then  disposes  of  the  overplus  of  his 
personalty.  I  submit,  on  the  consideration  of  the  whole  will,  there  is  a 
manifest  mtent  to  give  the  real  and  personal  estate,  (subject  to  the  lives 
of  his  wife  and  Felicia)  charged  with  debts  and  legacies.  Daring  the 
life  of  the  two  tenants  for  life,  there  is  no  charge,  no  legacies  are  to  be 
paid  till  after  their  death.  The  matter  in  contemplation  of  the  testator, 
must  have  been  to  exempt  the  personal  estate  from  payment  of  legacies 
during  their  lives.  Then,  with  respect  to  the  char^,  it  is  absurd  to 
suppose  he  thought  the  personal  estate  would  be  deficient  as  to  the  small 
legacies  preceding  the  charge,  and  therefore  charged  the  real ;  and  that 
he  had  not  the  same  intention  with  respect  to  the  large  ones.  There 
are  no  words  to  control  the  charge  to  the  first  legacies,  no  such 
words  **  as  the  legacies  aforesaid,"  and  the  latter  words  are  not  such  as 
to  control  the  former.  The  whole  argument  is,  that  he  meant  the  four 
legacies  to  come  out  of  the  surplus ;  but  he  calls  them  legacies ;  they 
were  clearly  payable  out  of  the  surplus,  if  sufficient,  but  were,  otherwise, 
charged  on  tne  real. 

[•]  Mr.  Lloyd^  for  the  defendant.  It  is  almost  impossible  to  say,  that 
these  were  to  take  place  as  legacies,  they  were  part  of  the  residuvy 
personal  estate.  The  word  legacies  is  satisfied  by  the  two  first  legacies 
of  twenty  guineas  and  five  guineas.  He  did  not  mean  the  legatee  to  be 
in  a  better  situation  than  the  wife  or  Mrs.  Griffith,  Neither  of  them 
could  have  exonerated  the  personal  estate  by  charging  the  real.  A 
residuary  legatee  cannot  have  assets  marshalled,  as  a  legatee  or  mort- 
gagee may.  The  word  *'  legacies,"  can  only  mean  sums,  part  of  my 
personal  estate,  for  they  are  expressly  to  be  paid  by  fVicksteed^  out  of 
the  personal  estate.  Suppose,  instead  of  there  being  no  personalty, 
there  had  been  a  small  residue  of  100/.  or  200/.  the  tenants  for  life  would 
have  been  entitled  to  that  residue  for  life ;  could  Minor  have  called  for 
it  to  be  made  up  out  of  the  real  estate,  to  the  amount  of  his  legacy  ?  If 
the  residue  would  not  pay  500/.  he  could  not  call  for  it. 

Mr.  Solicitor  General  submitted,  that  the  fund  was  to  be  distributed  at 
the  death  of  the  tenant  for  life. 

Lord  Chancellor*  It  struck  me  at  first,  as  being  only  the  gift  of  a 
residue :  but,  upon  considering  the  whole  frame  of  the  will,  I  think  the 
testator  treats  it  as  a  fund  to  result,  and  then  to  vest  in  WicJcsteed^  and 
to  be  distributed  by  him ;  who  would,  at  the  same  time,  take  the  real 
estate  in  fee.  The  testator  thought  the  two  first  legacies  would  never 
fall  upon  the  real  estate.  It  is  true  that  a  real  estate  shall  never  come 
in  aid  of  a  residue ;  but  when  it  is  a  new  resulting  fund,  it  is  different. 
I  think  here,  the  only  residue  is  that  given  to  Wicksteedy  after  the  death 
of  the  tenants  for  life ;  and  that  the  1000/.  and  500/.  must  be  raised  out 
of  the  real  estate,  which  must  be  decreed  to  be  liable  to  the  raising  of  it. 
What  confirms  this  construction  is,  that  the  first  legacies  are  so  small, 
that  it  is  impossible  to  suppose  that  he  should  think  the  personal  estate 
would  not  pay  them,  and  therefore  give  the  real  estate  to  satisfy  them, 
and  not  make  the  same  provision  for  the  larger  ones.  (1) 

(l)  After  directing  the  usual  accounts  relative  to  tlie  personal  estate  and  due  applies- 
tion  thereof,  in  payment  of  the  ddHs,  funeral  ezx>ences,  legacies,  and  arrears  of  annuiti«> 
the  Court  declared,  that  in  case  it  ^ould  not  be  sufficient  to  pay  the  several  legacies,  of 
1000^.  500^.  and  501.  charged  on  tlie  estate  devised  to  the  late  F,  G.  for  her  life,  Unt 
the  deficiency  of  such  personal  estate  to  pay  the  same,  and  also  the  interest  thereof,  ou^ 
to  be  raised  and  made  good  out  of  the  said  estate  so  devised  as  aforesaid,  and  decitcd 
accordingly.     R.  L. 


IN  THE  Court  of  Chancery.  qq2 

1792. 
[♦]  H£Ni>ERS0N  against  Hay.  r  ^^32  i 

(Reg.  Lib.  1791.  A.  fol.  337.) 

TJENDERSONi  the  plaintiiF,  being  assignee  of  a  lease  of  a  public-  Covenant  not 
house,  without  any  covenant  restrictive  of  alienation  without  licence,  ^  M«gn  wiili- 
by  his  agent,  agreed  with  Hay^  the  owner  of  the  land,  for  the  srant  of  j"*  ^^^ence, 

-    1^-.-^      r  xL  '..u      *u  •  J  1   ooe*  not  come 

a  lease  of  the  samcy  with  other  premises,   upon  common  and  usual  vrithin  a  con- 
covenants.     A  lease  was  accordingly  prepared,  which  the  defendant  tract  to  grant 
approved,  but  the  defendant's  solicitor  afterwards  inserted  two  cove-  a  lease  with 
nants,  the  one,  that  Henderson  should  not  assign  without  licence  from  common  and 
the  grantor;  the  other*  that  he  should  not  buifd  upon  a  skittle  ground  "*****  ^^®" 
adjoining  the  premises.    The  plaintiff  tiled  the  present  bill,  for  a  specific  "^  *  w 
performance  of  the  former  contract,  by  the  grant  of  a  lease  without  such  * 

restrictive  covenants. 

Mr.  Mansfield^  for  the  defendant,  argued  that  they  were  common  and 
reasonable  covenants,  in  the  case  of  a  public-house ;  as  otherwise,  the 
lessee  might  assign  to  persons  of  bad  character,  and  endanger  the 
licence ;  and  the  covenant  not  to  build  was  reasonable,  as  it  might  be 
injurious  to  other  property  of  the  defendant,  which  was  contiguous. 

The  covenant  not  to  build,  was  not  resisted. 

Lord  Chancellor  said,  common  and  usual  covenants  must  mean 
covenants  incidental  to  the  lease.  (1)  That  though  the  covenant,  not 
to  assign  without  licence,  might  be  a  very  usual  one,  as  he  believed  it 
was  where  a  brewer  or  vintner  let  a  public-house,  that  would  not  make 
it  a  common  covenant. 

It  was  referred  to  the  Master,  generally^  to  settle  a  proper  lease,  with- 
out any  direction  to  omit  the  clause ;  but  with  a  declaration  that  the 
defendant  has  no  right  to  have  a  clause  inserted  restraining  alienation 
without  licence.  (2) 

(1)  Although  tome  doubts  had  been  thrown  out  as  to  whether  the  above  was  intended 
merely  as  Lora  TVimt^ow's  opinion,  or  as  a  judicial  decision  on  the  point,  it  appears  from 
the  Reg.  Book,  and  Lord  Eldon  C.'s  observations  on  it,  in  Church  v.  Browii,  15  Ves. 
971.  that  it  was  the  latter,  vis.  **  an  express  declaration  in  judgment  ujxm  the  very  point  **' 
Vide  the  next  note.  In  conformity  to  tlie  decision,  see  Church  v.  Brown,  15  Ves.  258., 
which  refers  to  the  preceding  cases,  and  containing  a  most  able  exposition  of  tlic 
whole  doctrine. 

(2)  The  Court  declared  "  that  the  said  defendant  had  not  a  right  to  insist  on  a  clause 
**  to  restrain  tlie  alienation  of  tliesaid  premises  being  inserted  in  sudi  lease.*'  The  Court 
reserved  the  consideration  of  costs  until  after  the  Master's  report.  R.  L.  See  also  jier 
Loid  Eldon  C.  15  Ves.  271,  272. 


[♦]  The  Elarl  of  Deloraine  against  Browne  and  Others.  [  ♦ess  ] 

[Jtme  13tli.] 

(Reg.  Lib.  1791.  B.  fol.  455.  entered  Scott  v.  Browne.) 

THE  bill  stated,  that  in  the  year  1759,  the  plaintiff,  then  of  the  age  of  Demurrer,  to  a 
twenty-two  years,  was,  under  the  will  of  his  uncle  Edward  Dun-  ^'^^  dwrging 
combe  Esq.  deceased,  seised  or  entitled  in  tail  male,  subject  to  the  estate  Jj^'J«^"^[,^* 

"^^  of  the  value  of 
■o  estate  to  vendor,  on  the  ground  that  the  transaction  was  twenty-seven  years  old,  and  had  been  con- 
firmed by  a  deed  twenty-three  years  since  disallowed.  (1) 

(1)  It  is  to  be  observed  that  it  seems  now  to  be  considered  as  quite  clear,  that  tlie  statute 
of  limitations,  or  objections  in  analogy  to  it  upon  the  ground  of  laches,  may  be  taken 
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for  life  of  Susannah  Duncombe  the  widow  of  the  neid  Edxvard  Duneombif 
who  was  then  sixty-eight  years  of  age  and  upwards,  with  remainder  to 
plaintifTs  brother,  the  Honourable  t/oAn  Scott  in  tail  male,  with  the  im- 
mediate remainder  or  reversion  in  fee-simple  to  plaintiff,  of  or  to  the 
manor  of  Hblbeacli^  in  the  county  of  Lincoln ^  and  other  hereditaments 
therein,  which  were,  and  had  been  for  thirty  years  before,  let  at  rents 
amounting  to  the  sum  of  980/.  a-year,  and  also  of  or  to  the  manors  of 
Skeme  and  Wandisfordy  and  divers  messuages,  S^c.  situate  in  Skeme  and 
WandUfordy  Midmetony  and  Great  and  Lime  Driffield^  in  the  county  of 
Yorh\  which  were  then,  and  had  been  for  thirty  years,  let  at  rents 
amounting  to  630/.  a-year.    That  the  plaintiff  beine,  in  the  said  year, 
1759,  greatly  distressed  /or  money,  he  informed  Tnomas  Brtrame^  (de- 
fendant's father)  a  land  surveyor,  of  the  same,  and  employed  him  to 
put  plaintiffs  interest  in  the  several  estates,  up  to  sale ;  and  that  Branme 
assured  plaintiff,  he  knew  of  a  nobleman  who  would  purchase  plaintiffs 
interest,  and  asked  him  for  a  rental  thereof;  that  plaintiff  not  being  able 
to  produce  a  rental,  Browne  said  he  would  go  down  and  survey  the 
same ;  which  he  afterwards  did,  and  represented  to  plaintiff  that  the 
value  of  his  interest  therein  was  worth  something  under  30,000{.  and 

Elaintiff,  confiding  in  that  representation,  agreed  to  take  such  sum  for 
is  interest  therein ;  but  Brotvne,  afterwards,  from  time  to  time,  pre- 
tended he  could  not  get  so  large  a  price,  and  particularly  insisted  on 
plaintiffs  not  mentioning  the  affair  to  any  person  : 

That  Br&vone  then  took  opportunities  of  suggesting  that  he  could  not 
ect  more  than  24,000/,  for  plaintiff's  interest :  and  that  Brotvne  entered 
mto  a  treaty  with  the  late  Earl  of  Egremonty  to  sell  to  him  plaintiffs 

advantage  of  by  way  of  demufrer,  notwithstanding  the  decbion  of  Lord  Hardwiokt,  in 
Gregor  v.  Molesworth,  2  Ves.  109.     If  the  plaintiff  has  any  ground  of  exccpcioa  to  pie- 
vent  the  bar,  or  the  presumption  arising  from  length  of  time,  then  the  hill  should  ttaU  itt 
and  it  would  not  be  demurrable.     See  Lord  Red^dale's  Treat,  p.  175.  &c  (3d  ed.)  Ster- 
ringtail  v.  Smith,  Dom.  Proc  2  Bro.  P.  C.  62.  (Svo.  ed.)    Beckford  v.  Ctoaet  stated  4  Veb 
476.     Foster  v.  Hodgson^  19  Ves.  180.,  and  further  per  Lord  Redesdale  C,  in  Havenden 
V.  Lord  Anneslei/f  2  Sch.  &  Lef.  637,  638.  &c.     Lord  Hedesdale'a  remarka  upon  the 
principal  case  are  so  forcibly  apposite,  and  so  useful  to  a  due  consideration  of  the  point 
in  question,  tliat  it  will  require  no  apology  for  the  Editor  to  give  a  transcript  of  tbco. 
In  2  Sch.  &  Lef.  p.  637.  his  Lordship  says :  — - 
"  In  the  case  of  Lord  Dehraine  v«  Browne,  an  attempt  was  made  to  take  advantage  of 
the  length  of  time  by  demurrer.     The  decision  of  that  case,  as  reported  by  Brow^ 
does  not  convey  much  satisfaction  to  my  mind ;  and  perhaps  the  note  which  follows 
will  account  for  the  judgment  of  the  Court  being  delivered  somewhat  in  a  hnny 
[namely,    Lord   T/iur/ow's  resignation  of  the  Great  Seal].     The  ^sf  judgment  is 
**  reported  is  hardly  intelligible,  and  then  tlicre  is  an  explanation  given  the  next  dsy: 
it  is,  however,  rather  contrary  to  what  Lord  Kenyon  determined  at  the  Codipit,  in 
Beckford  v.   Close,  which  is  cited  in   that  case.      This  arose  perhaps  from  Lord 
2'hurlow'%  not  having,  under  the  peculiar  circumstances  in  which  be  stood,  sufficientlj 
considered  tliat  this  was  matter  of  the  law  of  a  court  of  equity ;  that  is,  a  rule  whidi 
is  to  be  considered  as  the  law  of  a  court  of  equity.    Lord  Kenyon  held,  that  a  demuntr 
to  a  bill,  because  it  did  not  shew  a  good  title  to  redemption  within  twenty  years,  wss 
a  good  demurrer.     Why  ?    Because  it  was  the  rule  of  the  court,  that  no  tedemptioa 
should  be  allowed  after  twenty  yenrs ;  and  therefore  the  par^  should  be  put  to  brisf 
his  case  by  his  bill  within  that  rule.     Lord  Thurlow^t  opinion  was  given  in  a  fanny; 
and  many  cases  were  then  pending  in  which  much  injury  might  have  arisen  to  tbe 
parties  if  the  judgment  had  not  then  l)een  given  :  but  it  seems  to  me  that  Lord  Xenyons 
opinion  is  perfectly  tenable  on  Lord  Thurlow*«  own  qutdification ;  thai  if,  that  snAeas 
**  jtarty  does  not  by  his  bill  bring  himself  within  the  rule  of  the  court,  the  other  party  s>9 
by  demurrer  demand  judgment  whether  he  ought  to  be  compelled  to  answer.      If  the  case 
of  the  plaintiff  (u  stated  in  the  bill  will  not  entitle  him  to  a  decree,  the  judgment  oflbc 
court  may  be  required  by  demurrer,  whether  the  defendant  ought  to  be  compelled  is 
answer  tbe  bill.     That  I  take  to  be  matter  of  the  law  of  a  court  of  equity,  to  be  dfr" 
cidcd  according  to  its  rules  and  principles.     However,  it  is  clear,  that  in  this  case  d 
Lord  Dclorainc  v.  Browne,  Lord  Thurlow  was  anxious  that  his  over-ruling  the  <fc- 
niurrcr  should  not  be  considered  as  deciding  upon  the  case ;  and  the  cottse  never  co0t 
on  u^oin,  Lord  Dclorainc  being  advised  that  the  length  of  lime  was  a  bar.** 
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interest  for  24>000/.  who  refused  to  treat  further,  from  being  satisfied 
that  24*,000/.  was  not  nearly  the  value  of  plaintiff's  interest,  that  at 
length  Browne  represented  to  plaintiff,  that  he  could  not  procure  any 
person  to  [*]  purchase  plainti^s  interest  in  the  estates,  but  intimated 
nis  hope  that  he  could  procure  a  friend  to  purchase  plaintiff's  interest  in 
the  Lincolnshire  estate,  and  that  he  might  be  able  himself  to  purchase 
plaintiff's  interest  in  the  Yorkshire  estate;  and  that  he  should  endeavour 
to  sell  the  Lincolnshire  estate  for  7000/«,  and  an  annuity  of  400/.  for  the 
life  of  plaintiff;  and  that  he  would  give  for  the  Yorkshire  estate  the  gross 
sum  of  1941/.  lOs.  and  an  annuity  of  600/.  for  the  life  of  plaintiff;  and  pro- 
posed that  2000/.  part  of  the  said  sum  of  70001.  and  1000/.  part  of  the 
1941/.  lOs.  should  be  paid  to  said  John  Scotiy  as  a  consideration  for  his 
joining  plaintiff  in  levying  fines  of  both  estates,  in  order  to  bar  the  estate 
tail,  and  make  a  good  tiue  to  the  purchasers,  subject  to  the  life  estate  of 
said  Susannah  Duncombe  ;  having  advised  plaintiff  not  to  apply  to  said 
Susannah  Duncombe  to  join  in  suffering  a  recovery  of  the  estates,  be- 
cause he  apprehended,  if  any  such  application  was  made,  plaintiff  might 
be  informed  of  the  value  of  the  estates ;  and  Brotvne  represented  to 
plaintiff,  that  the  said  sum  of  7000/.  and  1941/.  10s.  and  the  annuities  of 
600/.  and  400/.  for  the  life  of  plaintiff,  were  equal  in  value  to  the  sum  of 
24,000/.  which  plaintiff  believed,  as  well  as  that  24,000/.  was  the  full 
value  of  his  interest  in  the  estates ;  and  that  plaintiff  acceded  to  the 
proposal,  and  permitted  Browne  to  carry  the  same  into  execution  as  he 
should  think  fit ;  and  Browne  having  procured  one  John  Calcrqft  to  pur- 
purchase  the  Lincolnshire  estates,  they  were  conveyed  to  him  and  his 
heirs,  subject  to  the  life  estate  of  Susannah  Duncombe^  and  the  plaintid^ 
and  John  Scott  levied  a  fine  of  them  : 

That  by  indentures  of  lease  and  release,  dated  17th&  ISthJt/n^,  1760,  in 
consideration  of  1000/.  paid  to  John  Scott,  in  part  of  the  gross  sum  of 
1941/.  lOs.  and  also  in  consideration  of  941/.  lOs.  the  remainder  thereof 
paid  to  plaintiff,  and  of  an  annuity  of  600/.  secured  to  be  paid  plaintiff  for 
life,  the  Yorkshire  estates  were  conveyed  to  trustees,  in  the  first  place, 
to  secure  the  payment  of  the  annuity ;  remainder  to  the  use  of  Brotene, 
his  heirs  and  assigns  for  ever :  and  the  plaintiff  and  John  Scott  cove- 
nanted to  levy  a  fine  of  the  said  premises ;  and  which  fine  was  afterwards 
levied : 

That  out  of  the  monies  that  plaintiff  was  to  receive  for  the  estate, 
Browne  insisted  upon  retaining  1000/.  for  his  agency  and  trouble,  and 
did  actually  retain  500/.  on  that  account : 

[*]  That  the  plaintiff  not  being  relieved  from  his  distresses  by  the 
money  received,  applied  to  Browne^  to  lend  him  money  on  the  security 
of  the  annuities  of  400/.  and  600/.  who  declined  so  doing,  but  referred 
plaintiff  to  Palmer,  his  attorney,  to  procure  the  loan  he  wanted,  who 
procured  plaintiff  the  sum  of  620/.  upon  an  assignment  of  the  annuity  of 
400/.  for  two  years,  and  plaintiff  charged,  that  the  said  620/.  was  the 
proper  money  of  Browne : 

That  continuing  in  distress,  the  plaintiff  about  six  months  afterwards, 
requested  Browne  to  lend  him  some  money,  who  again  referred  him  to 
Palmer,  who  procured  him  700/.  in  consideration  of  which,  the  plaintiff 

sold  an  annuity  of  100/.  part  of  the  said  annuity  of  400/.  to -,  a 

hosier,  and  the  700/.  was  the  money  of  Calcraft,  and  the  assi^ment  of 
100/.  a-year,  was  made  in  trust  for  him ;  so  that  although  plaintiff  had 
been  persuaded,  that  the  annuity  of  400/.  was  worth  sixteen  years'  pur- 
chase, when  granted  by  the  said  John  Calcrqft,  plaintiff  was  obliged  to 
take  from  the  said  John  Calcraft  only  seven  years'  purchase  for  the  said 
100/.  a-year  payable  out  of  the  said  400/.  a-year: 

That  about  the  month  of  Anril,  1763,  Susannah  Duncombe  died,  and 
Browne  took  possession  of  the  Yorkshire  estate,  and  soon  after  her 
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1792*  decease,  plaintiff  received  some  imperfect  information,  that  the  value  of 
the  estates  was  greater  than  it  had  been  represented  to  him  bv  i^rotonf, 
and  for  some  time  withheld  the  title  deeds  from  him  and  Ceucra/^,  and 
Informed  Browne  of  what  he  had  heard,  who  thereupon  declared  he  had 
but  roughly  surveyed  the  estates  when  he  went  down  for  that  purpose,  but 
that  he  would  ffo  down  again  and  survey  the  estates  in  a  proper  manner, 
and  that  if  he  should  find  he  had  been  mistaken,  plaintiff  should  instantly 
have  the  full  value  thereof: 

That  soon  afterwards,  Browne  again  surveyed  the  estates,  and,  upon 
his  return,  represented  to  plaintiff,  Uiat  the  full  value  of  all  the  estates  in 
possession  was  40,000/.  but  that  plaintiff  was  bound  by  his  bargain; 
nowever  that  as  Susannah  Duncombe  had  died  so  soon,  .and  they  the 
said  Broume  and  Calcrafl  had  tlierefore  made  an  advantageous  bargau, 
they  would,  as  a  matter  of  compliment,  give  plaintiff  the  sum  of  10,000ti 
if  he  would  confirm  the  sale  to  them ;  and  plaintiff  not  accepting  the 
s     offer  immediately,  Broume  employed  severe  threats  of  advertising  plain- 

[  ^36  ]      tiff  as  a  rogue,  if  he  [*]  with-held  the  tiUe  deeds  from  him  and  Catcraft, 
and  Cakrafi  used  threats  to  the  same  purpose ;  by  which,  plaintiff  being 
mtimidated,  and  being  greatly  in  want  of  nioney,  he  acceded  to  the 
terms  proposed  by  Browne f  and  the  title  deeds  were  delivered  to  Brmone 
and  Cahrqft,  but  they  alleged,  that  they  could  not  pay  plaintiff  any 
more  than  the  sum  of  1500^.  m  cash,  and  Calcrqft  agreed  to  procure  the 
re-assignment  of  the  100/.  a-year,  which  was  accordingly  re-assigned, 
and  Browne  and  Calcrqft  paid  plaintiff  the  sum  of  1500».  but,  previous 
<to  the  payment  of  the  same,  deeds  were  prepared  by  Broxxm^s  attorney, 
intended  to  operate  as  a  confirmation,  and  by  these  deeds,  bearing  date 
9th  &  10th  February  y  1764,  reciting  the  former  indentures  of  lease  and  re- 
lease of  the  17th  &  18th  June^  1760,  and  that  by  the  death  of  Susannah 
Duncombe^  Browne  had  become  entitled  to  the  Yorkshire  estates,  subject 
to  the  annuity  of  600/.  to  the  plaintiff  for  life,  and  that  Browne  had  ac- 
cordingly been  in  the  receipt  of  the  rents  and  profits,  from  the  decease 
of  Susannah  Duncombe^  and  had  paid  the  annuity  of  6001.  to  plaintiff,  till 
the  then  Christmas  last,  and  that  by  the  particular  event  of  Susannah 
Duncombe*s  dying  within  so  short  a  time  after  the  contract,  the  same  was 
become  a  very  advantageous  contract  to  said  Browne,  and  that  several 
of  the  deeds  and  writings  relating  to  the  title  of  the  estate  being  in  the 
hands  of  the  personal  representatives  or  agents  of  the  smd  Susannah 
Duncombe,  and  they  declining  to  deliver  the  same  up  without  an  express 
authority  in  writing  from  plaintiff  so  to  do,  therefore  he  had  applied  to 
plaintiff  for  such  order,  and  to  join  and  concur  with  him  (Browne,)  in 
pursuance  of  the  covenant  for  further  assurance,  in  doing  all  acts  neces- 
sary for  suffering  a  common  recovery,  wherein  plaintiff  might  be  vouched, 
of  the  said  premises  in  the  county  of  Yorkf  to  the  uses  in  the  said  in- 
denture expressed,  and  that  plaintiff  had  agreed  thereto,  upon  Brotonei 
paying  to  him  the  sum  of  15001.     It  was  witnessed  that  in  pursuance  of 
the  contracts  recited,  and  of  the  several  sums  paid,  and  for  further  se- 
curing the  annuity,  the  said  estates  were  conveyed  to  trustees  to  hold 
the  same  to  the  use  and  intent  that  plaintiff  should  receive  for  life,  the 
annuity  of  6001.  with  proper  powers  of  entry  and  distress  for  the  same, 
and  subject  thereto,  to  the  uses  in  the  former  indenture  contained,  and 
plaintiff  released  all  claims  and  demands  except  the  annuity : 

r  •637  ]  C*]  That  Browne  very  soon  after  the  execution  of  this  last  deed, 

raised  the  rents  of  the  Yorkshire  estate  to  about  1000/.  a-year,  and  it 
has  been  since  let  for  above  1400/.  a-year,  but  neither  Calcraft  or 
Browne  ever  paid  to  plaintiff,  or  to  his  use,  any  money  on  account  of 
the  10,000/.  so  that  the  whole  consideration  paid  by  Browne,  for  the 
purdiase  of  the  said  manors  and  estates  in  the  county  of  York,  was  no 
more  thau  the  sum  of  3441/.  10^.  inclusive  of  the  said  sum  of  1500/.  and 
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an  annuity  of  600/.  for  the  life  of  plaintiff,  although  the  estates,  were  at 
the  time  of  the  execution  of  the  said  indentures  of  lease  and  release, 
worth,  to  be  sold,  at  least,  30,000/.  and  the  interest  of  plaintiff  and  his 
brother  therein,  in  the  year  1760,  were,  and  were  then  known  to  Brotune 
to  be,  worth  24<,000/. 

The  bill  therefore  charged,  that  Brotjone.  was  guilty  of  gross  fraud 
towards  plaintiff,  and  a  manifest  breach  of  the  trust  reposed  in  him,  and 
that  he  was,  in  his  life-time,  and  his  representatives  now  are  liable  to 
answer  to  plaintiff  for  the  value  of  the  Yorkshire  estate,  and  of  the 
plaintiff  and  his  brother's  interest  in  the  estate  which  Browne  prevailed 
on  him  to  sell  to  Calcrq/i  aforesaid,  and  which  were  worth  at  the  time 
of  the  sale  S5,000/«  and  that  Brotone  received  some  premium  or  ac- 
knowledgement firom  Calcrqft,  for  his  assistance  in  the  said  purchase : 
and  that  Browne  was,  in  his  life-time,  and  his  representatives  now  are 
liable  to  answer  to  plaintiff,  for  the  breach  of  trust  of  which  Browne  was 
guilty  in  that  respect ;  at  least,  to  answer  for  whatever  benefit  he  re- 
ceived from  Caicrqfi,  And  the  bill  stated  frequent  applications  to 
Brorvne,  for  a  re-conveyance  of  the  Yorkshire  estate,  or  to  pay  the 
value  thereof. 

The  bill  further  stated,  that  plaintiff  soon  after  the  year  1764,  was 
under  the  necessity,  on  account  of  his  distresses,  of  residing  abroad,  and 
has  altogether  since  the  year  1764,  been  in  a  state  of  such  poverty  that 
he  has  not  been  able,  until  this  time,  to  apply  to  any  court  for  relief, 
touching  the  matters  aforesaid,  and  has  been  obliged  on  account  of  his 
distresses,  to  sell  the  annuity  of  600/.  which,  or  th^e  greatest  part  thereof 
has  vested  in  the  defendants,  as  executors  of  Brotvney  or  in  persons  in 
trust  for  them. 

It  tlien  stated,  that  Brotone  died  in  March,  17B0,  leaving  the  de- 
fendant William  Brotone,  his  only  son  and  heir  at  law,  and  [*]  having 
made  a  will  and  codicil,  (the  dispositions  of  which  the  bill  stated)  and 
thereof  appointed  the  defendants  William  Brotone  and  Charles  De  Laet, 
executors  thereof,  who  have  proved  the  same,  and  it  stated  applications 
to  the  defendant  William  Brotone,  as  heir,  to  re-convey  the  Yorkshire 
estate,  upon  plaintiBTs  making  all  due  allowances. 

The  bill  therefore  prayed,  an  account  of  rents  and  profits  of  the 
estate,  Sfc,  and  of  the  annuity,  and  that  so  much  as  should  appear  on 
the  balance  to  be  due  to  plaintiff,  should  be  paid  to  him,  and  the  de- 
fendant Brotone  be  decreed  to  re«convcy,  br  that  plaintiff  might  receive 
out  of  the  personal  estate  of  the  late  Thomas  Brotone,  satisfaction  for 
the  full  value  thereof,  Sfc.  ^ 

To  this  bill  the  defendants  put  in  a  general  demurrer,  and  for  cause, 
shewed,  that  the  plaintiff  had  not  shewn  any  title  in  equity,  to  call  the 
defendants  in  question,  touching  the  matters  therein  contained,  and 
more  especially  it  appears  by  the  bill,  that  the  last  transactions  sought 
to  be  impeached  thereby,  happened  in  the  month  of  February/,  1764, 
twenty-eight  years  before  the  nliug  plaintiff's  bill,  and  plaintiff  hath  not 
by  his  bill  shewn  any  just  cause  why  he  hath  not  sooner  instituted  his 
suit,  wherefore,  Sfc* 

Mr.  Solicitor  General,  Mr.  Mitford,  and  Mr.  Campbell,  in  support  of 
the  demurrer.  The  bill  is  filed  to  set  aside  a  bargain  made  in  the  year 
1760,  and  does  not  state  that  the  plaintiff  has  made  any  discovery  now, 
that  he  had  not  in  1764,  when  he  confirmed  the  bargain. ,  At  present 
we  must  admit  the  facts  stated  to  be  true,  for  the  purpose  of  arguing 
upon  them ;  for  though  the  demurrer  admits  they  can  be  proved,  it  does 
not  prevent  their  being  met  by  argument ;  but  if  they  were  in  proof,  still 
there  could  be  no  relief  at  this  length  of  time,  although,  if  recent,  there 
might  have  been  relief.  It  is  merely  an  equitable  tide,  and  it  is  a  rule 
that  an  equitable  titl«  may  be  barred  by  time.    If  a  party  chooses  to 
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act  on  a  bargain  from  1760  till  1792,  he  ought  not  then  to  be  permitted 
to  impeach  it.  Browne  lived  from  1764,  when  tlie  bargain  was  con- 
firmed, till  1780,  without  any  complaint  of  the  bargain  during  that  time. 
The  plaintiff  says,  he  was  abroad,  and  in  distress,  but  that  distress  did 
not  prevent  him  from  applying  to  Brotone ;  he  received  600^.  a-year, 
out  of  tlie  effect  of  this  contract.  In  respect  to  confirmation,  it  is 
[*]  true  that  the  paifty  must  be  iui  jurUy  and  the  confirmation  must  be 
an  act  of  the  same  kind  with  the  first  transaction ;  but  he  surely  cannot, 
afler  acquiescing  twenty-eight  years,  come  to  impeach  the  contract.  If 
that  time  will  not  be  sufficient  to  bar,  it  does  not  appear  that  any  length  of 
time  can  do  so :  but  it  is  certainly  necessary  some  length  of  time  snould 
have  such  effect.  It  is  true,  the  time  is  in  the  discretion  of  the  Court; 
but  the  Court  has  governed  that  discretion  by  the  practice  of  the  courts 
of  law,  and  has  said,  that,  after  twenty  years,  it  will  not  give  relief;  as 
that  is  the  time,  after  which  a  court  of  law  will  not  interfere.  Thus, 
afler  twenty  years,  let  the  case  be  ever  so  strong,  this  Court  will  not 
,  permit  a  bill  of  review,  as  appears  by  the  case  of  Smith  v.  C2ay,  Ambl. 
645.  f  which  was  a  petition  for  a  [*]  bill  of  review,  upon  error  on  the 

record; 

f  Suvmagahfat  Clat  (2),  10th  Afay,  1767.  —  The  reporter  having  been  favomcd 
with  a  more  accurate  note  of  Lord  Camden's  judgment  in  this  case  than  has  hitherto  ap- 
peared in  print,  he  flatters  himself  the  publication  of  it  will  be  acceptable  to  the  Yn- 
fessioii.  and  has  therefore  inserted  it  here. 

Lord  Chancellor,  This  biU  of  review  u  between  thirty  and  forty  years  after  the  decree 
pronounced. 

There  u  manifest  error  upon  the  dace  of  the  record. 

Hie  question  upon  this  petition  is,  whether  it  is  barred  by  length  of  time. 

I  am  of  opinion  it  is. 

It  would  be  an  useless  curiosity  to  trace  backwards  the  origin  of  this  proceeding. 

It  Is  at  this  time  perfectly  understood. 

It  is  in  nature  oif  a  writ  of  error,  to  reverse  a  decree,  for  error  apparent  upon  the 
record. 

This  is  the  bill  of  review  now  before  me,  and  to  this  my  opinion  shall  be  confined. 

There  are  two  questions. 

First,  Wliat  period  of  time  is  a  bar  to  a  bill  of  review  ? 

Second,  From  what  time  this  period  shall  be  computed  ? 

7^o  the  first  question,  the  answer  here  is  easy. 

Twenty  years  is  the  period. 

Edwards  v.  Carrol,  (5  Bro.  P.  C.  466,)  is  decisive,  and  not  now  open  to  argimtcnt. 

A  court  of  equity  which  is  never  active  in  relief  against  conscience,  or  public  coot^ 
nicnce,  has  always  refused  its  aid  to  stale  demands,  where  the  party  has  slept  upon  his 
right  and  acquiesced  for  a  great  iencth  of  time. 

Nothing  can  call  forth  this  court  mto  activity,  but  conscience,  good  faith,  and  recall- 
able diligence;  where  these  arc  wanting,  the  Court  is  passive,  and  does  nothing. 

Laches  and  n^Icct  are  always  discountenanced,  and  therefore  from  the  beginning  of 
this  jurisdiction,  there  was  always  a  limitation  to  suits  in  this  court. 

Tliercfore,  in  Filter  v.  Lord  Macclesfield,  Lord  North  said  rightly,  that  though  then 
was  no  limitation  to  a  bill  of  review,  yet,  after  twenty-two  years,  he  would  not  rertrst  s 
decree  but  upon  very  apjmrent  error, 

**  Expedii  reipvJblicce  %U  sit  finis  litium,**  is  a  maxim  that  has  prevailed  in  thu  oouft  in 
all  times,  without  the  help  of  an  act  of  parliament. 

But,  as  the  Court  has  no  legislative  authority,  it  could  not  propcsrly  define  the  tioe 
of  bar,  by  a  positive  rule,  to  an  hour,  a  minute,  or  a  year;  it  was  governed  bj  cir- 
cumstances. 

But  as  often  as  parliament  had  limited  the  time  of  actions  and  remedies,  to  a  certain 
period,  in  I^al  proceedings,  the  Court  of  Chancery  adopted  that  rule,  and  apfAisd  to 
similar  cases  in  equity. 

For  when  the  Legislature  had  fixed  the  time  at  law,  it  would  have  been  prepostenMi 


(2)  This  note  is  from  Lord  Camden*s  own  hand-writing  in  his  note-book.  Sec  pff 
Lord  Redesdale  C.  2  Scho.  &  Lefroy,  630,  631.  Et  vide  per  Lord  Manners  C  1  BaUfc 
Beatt.  71.  169.,  and  in  Chalmer  v.  Bradley,  Jacob  &  Walk.  51.  et  seq, 

(3)  Vide  etiani  S.  P.  on  demurrer,  in  Vom,  Proc  Sherrington  v.  Smithf  2  Bra  F*  ^* 
62.  octavo  ed. 
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record ;  Lord  Camden  said,  **  This  bill  of  review  is  like  a  writ  of  error 
**  to  reverse  a  decree.     [*]  This  is  a  different  case  from  a  bill  of  review 

"  brought 

for  equity,  (which,  by  its  own  proper  authority,  always  maintained  a  limitation)  to  coun* 
tenance  laches  beyond  the  period,  that  law  had  been  confined  to  by  parliament. 

And  therefore  in  all  cases  where  the  legal  right  has  been  barred  by  parliament,  the 
equitable  right  to  the  same  thing  has  been  concluded  by  the  same  bar. 

Thus,  the  account  of  rents  and  profits,  in  a  common  case,  shall  not  bo  carried  beyond 
nx  years. 
Nor  shall  redemption  be  allowed  after  twenty  years'  possession  in  a  mortgagee. 
Jenner  and  T\xuxy,  1731.     (Marginal  notes  on  3  WiU,  287.) 

Same  thing  in  Bdch  v.  Harvey t  (ubi  supra)  adding,  that  the  statute  baring  given  ten 
years  after  disability,  that  ought  to  be  obsenred. 

By  the  like  analogy,  the  House,  in  Edtoards  v.  Carrol,  determined  that  twenty  years 
should  bar  a  bill  of  review,  because  the  statute  of  WU,  J.  had  barred  all  writs  of  error  after 
that  period. 

I  have  said  too  much  perhaps  upon  this  point,  which  is  now  settled;  but  the  grounds 
of  that  decision  may,  perhaps,  be  useful  in  deciding  the  next  point ; 

Which  is,  whether  this  twenty  years  is  to  be  computed  fix>m  the  time  the  decree  b  pro- 
nounced, or  fipom  the  actual  inrolment 

For  the  petitioners  contend,  that  you  must  compute  your  time  fttmi  thence. 
If  that  Jiould  be  the  rule,  the  limitation  would  be  more  unsettled  since  the  act  of  par- 
liament, than  it  was  before. 

For,  as  the  time  of  inrolling  is  uncertain,  the  bill  of  review  would  be  left  open,  or  con- 
cluded, according  to  that  event. 

lliirty  years  would  be  a  bar  in  one  case,  and  three  hundred  in  another ;  and  if  thirty 
years,  in  the  present  case,  is  to  be  added  to  thirty-five  already  past,  this  cause  cannot  be  at 
an  end  till  fifty -five  years  are  elapsed  after  the  decree. 

Thus,  the  act  of  parliament,  which  is  adopted  here  to  fix  the  time,  would  unfix  it 
more,  and  extend  it  to  a  greater  length  than  it  stood  at  by  the  natural  jurisdiction  of 
the  Court. 

This  consideration  alone  is  sufficient  to  shew,  that  tlie  inrolment,  whidi  is  the  work 
of  chance,  cannot  be  the  time  fttnn  whence  the  twenty  years  are  to  be  computed. 
But  to  make  the  matter  more  clear,  I  will  prove, 
1st,  That  the  time  must  be  reckoned  from  the  pronouncing  the  decree. 
2d,  If  the  inrolment  can  be  material  in  the  consideration  of  this  question,  it  must  relate 
back  to  that  time,  and  there  can  be  no  averment  against  it. 

First,  What  is  the  true  reason  why  suits  and  remedies  are  barred  by  length  of  time? 
Because  the  party  has  acquiesced,  or  neglected  to  pursue  his  remedy. 
And  the  public  peace  requiring  an  end  of  suits,  he  abandons  this  right  by  submission, 
or  forfeits  it  by  n^lect. 

From  what  time  does  this  neglect  or  submission  b^n  to  run  ? 
From  the  time  the  party  is  aggrieved. 

When  aggrieved  ?    When  the  decree  pronounced,  from  which  time  he  is  bound. 
Then  it  is  that  his  right  to  reverse  commences. 

At  law,  the  writ  of  error  takes  place  from  the  day  of  the  judgment ;  and  tlie  party  goes 
from  court  to  court,  till  he  arrives  at  parliament 

In  this  court,  besides  his  appeal  to  parliament,  he  has  two  other  ways  of  reversing ;  by 
re-hearing,  or  bill  of  review. 

But  as  the  act  of  parliament  gives  but  twenty  years,  to  all  the  writs  of  error,  this  court, 
by  analogy,  will  give  no  more  to  the  remedies  of  that  nature  here. 

And  although  it  is  absurd  to  suppose,  that  any  man  would  inrol  for  the  sake  of  a  bill 
of  review,  when  he  has  a  much  more  extensive  remedy  upon  the  merits  of  his  case,  by  re- 
hearing or  appeal ;  yet  he  may,  if  he  pleases,  inrol  immediately  after  the  decree. 

Look  into  all  the  statutes  of  limitation,  you  will  find  the  time  begins  to  run  from  the 
time  the  title  accrues,  or  the  par^  is  aggrieved. 

lu  ejectment  it  runs  ftom  the  time  when  the  possession  is  withheld ;  the  same  in  all 
real  actions:  in  personal,  from  the  time  the  debt  or  demand. arises,  and  is  not  paid  or 
satisfied. 

To  bring  the  case  before  us  under  the  stat.  W.  5. 

It  must  run  from  the  time  of  tlie  fine  levied,  or  the  recovery  suffered ;  and  the  title 
accrued ;  because  from  thence  the  wrong  commences. 
In  the  case  of  a  judgment. 

From  the  signing,  or  from  the  entering  on  record. 

That  is  from  the  day  of  the  judgment:  for  it  is  to  be  understood  that,  although  the 
statute  of  frauds  requires  the  judgment  to  be  dated,  when  it  is  signed ;  that  is  only  ne- 
cessary to  bind  the  land  against  purchasers. 
But  if  a  judgment  is  signed  at  this  day  without  a  date,  or  witli  one,  it  still  relates  to  the 
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<'  brought  on  new  evidence,  I  confine  mynelf  to  billfi  of  revicfir,  for 
''  error  apparent."    And  [*]  then  said,  **  that  twenty  years  was  the 
**  proper  period."    There  are  several  cases  where  the  court  has  thought 
twenty  years  the  [^]  proper  period,  as  in  cases  of  trust,  for  though  a 
trust  continues  for  ever,  and  is  a  continuation  of  the  same  estate,  yet 
where  fraud  intervenes,  it  becomes  an  adverse  possession.     The  statute 
of  limitations  may  be  pleaded  in  the  case  of  a  fraud,  unless  stated  not 
to  be  discovered  within  six  years.  South-sea  Company  against  Wynumi' 
seUy  3  Wms.  143.     Fraud  is  a  matter  of  ifact,  and  there  is  just  as  greit 
danger  of  evidence  being  lost  in  that  as  in  other  cases  of  fact.    So  in  the 
case  of  redemption  of  a  mortgage,  twenty  years  is  considered  as  a  bar 
to  redemption,   even  though  fraud  is  cKarged,    Winchcombe  ▼.  Hall^ 
1  Ch.  Rep.  40.     Here  the  inconvenience  of  entertaining  the  suit  is 
manifest  on  the  face  of  the  bill ;  the  death  of  Brotone  prcnduces  an  m- 
convenience ;  had  he  been  alive,  he  might  have  stated  many  circum- 
stances the  present  defendants  cannot ;  another  inconvenience  from  the 
length  of  time  is,  that  Brotoncy  resUng  on  the  property  as  his  own,  has 
looked  to  it  in  the  distribution  of  his  odier  property  among  his  children; 

fint  day  of  tenn*  and  is  a  complete  judgment  from  tliat  time.    Salk.  401.  Doke  of 
KorfoUci  case. 

And  as  that  possibly  might  be  the  case,  thoagfa  it  hardly  ever  happens ;  the  act  is  cor^ 
rect  in  dating  the  commencement  of  tlie  limitation,  from  the  day  it  would  rdate  to^  ia 
every  other  case,  where  a  purchaser  was  not  concerned. 

lliis  court,  therefore^  from  the  reason  of  the  thia^  aaweU  as  from  the  aiampleof  all 
the  statutes  of  limitation*  and  more  particularly  the  stat.  of  WU.  S.,  which  is  in  the  very 
tx>int,  will  begin  to  reckon  from  the  day  when  the  decree  was  pronounced. 

FVom  that  time  the  laches  commence ;  and  when  the  statutable  time  ia  yJap^Hj  the 
door  is  shut  forever. 

But  if  the  inrohnent  oould  bo  material  in  this  Question,  the  determination  must  be  the 
same,  because  the  inrolment  must  be  carried  badi  to  the  time  of  the  decree,  and  there 
can  be  no  averment  against  it. 

What  is  the  inrolment,  but  the  Jngrossing  the  decree  in  parchment  ?  An  act  that  caanot 
possibly  vary  the  rights  of  the  parties.  It  is  the  very  speech  of  the  court  at  the  time^  aad 
u  always  in  the  present  tense. 

As  it  is  impossible  either  to  enter  or  inrol  the  decree  in  form,  immediately  aflcr  it  is 
pronounced,  the  course  of  business  makes  it  necessary  to  give  some  time  to  noiske  op  the 
raooid,  which  is  six  months ;  and  the  courts  of  law  do  the  same  thing*  for  there  the  roll 
b  to  be  brought  in  the  next  term  after  the  judgment. 

This  is  ha^y  ever  done ;  but  although  it  is  omitted,  the  party  does  not  lose  thehenefit 
of  his  judgment,  but  upon  paying  the  post  term-fee  may  bring  in  his  roll  at  any  time, 
and  when  the  record  is  once  made  up,  it  relates  to  the  first  day  of  the  tenn,  when  judg- 
ment was  given,  and  this  is  done  without  motion. 

Haw  is  it  here?  Exactly  the  same  in  effect,  for  though  you  must  obtain  an  order  to 
inrol  here  after  the  time  past,  yet  the  order  is  of  course  and  without  notice,  mur  can  any 
tiling  ever  stay  the  inrolment,  but  a  caveat,  in  order  to  re-hear  tlie  cause. 

If  that  is  not  done,  the  inrolment  will  proceed,  and  it  is  impossible  to  shew  cause  agaiost 
the  order,  or  to  discharge  it. 

The  order  is  always  nunc  jrro  tunc,  what  does  that  mean  ? 

That  it  shall  be  the  same  tiling  as  if  it  had  been  done  in  due  time,  to  all  intents  aod 
purposes. 

And  by  the  course  of  the  court  you  obtain  the  like  order  for  entering  the  decree. 
And  to  shew  how  very  immaterial  the  inrolment  is  to  any  real  purpose,  the  parUei 
have  a  right,  not  only  to  carry  the  decree  into  execution,  but  to  appeal  to  the  House  of 
Ixirds,  without  it;  and  that  is  the  constant  practice,  and  is  indeed  proved  by  the  Lords* 
mder  to  appeal  within  fifteen  days  after  decree  pronounced,  if  pronounced  during  the 
sessions. 

When  the  inrolment  then  takes  place  nunc  pro  tunc,  it  must  relate  to  thfr  time  of  the 
decree,  and  the  record  ought  no  more  to  be  contradicted  here  than  at  law.  For  if  you 
could  in  this  instance  aver  against  the  record,  the  order  nunc  jrro  tunc  is  a  nullity. 

How  far  the  House  of  Lord^  will  adopt  this  reasoning,  when  the  question  comes  be- 
fore them  upon  the  bar,  is  not  for  me  to  determine :  but  I  will  venture  to  declare  tfast 
I  will  not  consent  to  re-hear  a  cause  which  has  slept  twenty  years  from  the  time  of  the 
decree. 

The  petition  must  be 
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do  that  great  injustice  would  be  done  to  the  son,  if  this  was  taken  out  of        1792. 

the  share  allotted  to  him.    It  has  been  made  the  subject  of  a  marriage-     v  ■i^^l 

settlement,  by  the  present  Mr.  Browne^  who  has  lived  twelve  years  on      DilormvA 

the  presumption  of  its  being  his  property.    On  the  face  of  the  bill,  the 

acquiescence  of  the  [*]  plaintiff  is  as  much  a  fraud  as  any  he  imputes  to 

Branone.    In  the  case  or  Lord  fVarrington  v.  Boothy  as  cited  8  P.  Wms. 

14*,  Lord  Warrington's  decree  went  on  his  shewing  the  fraud  to  be 

witfim  six  years.     In  Cook  v.  Amhaniy  3  P.  Wms.  283.  though  the  length 

of  time  which  would  not  bar  an  ejectment  was  held  not  to  oar  a  bill  in 

equity,  it  appears  by  Mr.  Peere  William's  note  on  the  case,  that  twenty 

years  was  considered  'as  a  length  of  time  to  bar  a  redemption  of  a 

mortgage ;  and  Lord  Kenyon  m  a  case  before  him,  was  gf  opinion, 

upon  a  demurrer  to  a  bill  to  redeem  after  twenty  years,  that  it  ought 

to  be  allowed,  Bcckford  v.  Close.  (4)     If  any  limitation  is  necessary, 

that  which  has  been  admitted  is  a  fair  one,  and  may  be  permitted  to 

jprevail. 

Mr.  Mamfield,  Mr.  Uoyd,  and  Mr.  Richards,  for  the  plaintiff. 

The  demurrer  is  principally  founded  on  the  length  of  time  that  has 
passed  since  the  transaction:  but  length  of  time  has  never  been  ad- 
mitted as  an  answer  to  a  demand  founded  in  fraud,  or  breach  of  trust ; 
and  a  grosser  fraud  than  the  present  never  was  stated  to  a  court  of 
justice.  In  Maxims  in  Equity,  the  case  1  Ch.  Rep.  40.  is  cited :  it  sayB 
that  the  Court  declared,  that  they  would  not  relieve  after  twenty  years, 
and  ttoo  purchases ;  if  they  would  not  have  relieved  afler  twenty  years 
only  had  passed,  there  was  no  occasion  to  mention  the  two  purchases. 
In  Forrester,  63.  Lord  Talbot  says,  no  length  of  time  will  bar  a  fraud. 
So  in  BickneU  v.  Gough,  3  Atkyns,  558.  the  stat.  of  limitations  cannot 
be  pleaded  where  fraud  is  charged.  If  it  were  at  law,  the  defendant 
could  not  plead  the  stat.  of  limitations,  Bree  v.  Holbeck,  Douglas,  655. 
Here  the  Solicitor  General  admits,  if  it  was  a  recent  case,  the  plaintiff 
might  have  relief;  but  the  answer  to  his  not  coming  sooner  for  relief  is, 
that  the  plaintiff  has  been  always  under  a  pressure  of  distress,  arising 
from  the  imposition  of  the  defendants,  which  is  a  strong  argument  against 
any  objection  arising  from  the  length  of  time ;  to  maintain  their  argu- 
ment on  the  subject,  the  counsel  on  the  other  sidp  should  find  some  rule 
that  the  Court  will  not  relieve  after  twenty  years.  It  is  true,  that,  with 
respect  to  letting  the  mortgagor  in  to  redeem,  they  have  fixed  twenty 
years  as  the  period :  but  there  is  no  case  of  fraud  or  breach  of  trust 
where  the  same  period  has  been  fixed ;  Smith  v.  Clay  only  goes  to  the 
practice  in  the  case  of  a  bill  of  review. 

[*]  Mr.  Solicitor  General  in  reply. 

Length  of  time,  accompanied  by  circumstances  like  the  present,  con- 
stitutes a  bar;  and  if  the  Court  ought  to  dismiss  the  bill  on  a  hearing 
upon  that  ground,  they  ought  to  allow  the  demurrer.  Length  of  time 
will  operate  as  a  reason,  at  the  hearing,  for  dismissing  the  bill,  though 
that  length  of  time  is  indefinite,  and  in  the  breast  of  the  Court ;  as 
there  are  cases  in  which  twenty  years  would  be  too  long,  and  others, 
where  one  hundred  would  be  too  short.  Length  of  time,  of  itself,  will 
amount  to  a  confirmation.  In  Chesterfield  v.  Janssen,  2  Vesey,  125.,  it 
was  considered  as  proving,  either  that  the  first  transaction  was  not 
fraudulent,  or  that  the  party  had  confirmed  it  with  his  eyes  open. 
There  is  a  great  difference  between  cases  of  fraud  and  cases  of  breach 
of  trust ;  and  between  fraud  discovered  and  fraud  undiscovered.  In 
the  present  case,  if  there  was  any  fraud,  the  plaintiff  knew  it  as  well 
in  1764  as  he  does  now:  he  then  knew  what  bill  to  file,  and  that  he 
stood  in  the  light  of  a  mortgagor,  and  might  come  to  redeem.    The 
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(4)  Stated  4  Ves.  476.  and  2  Scbo,  &  Lcfiroy,  ^Z9.    Vide  not«  (1)  anlea. 
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reaiBon  why  the  statute  of  limitations  does  not  apply  to.  cases  of  fraud 
is,  that  fraud  is  a  secret  thing,  2Atk«561.;  but  if  a  fraud  has  been 
discovered  six  years,  then  the  statute  of  limitation  will  run,  Dougl. 
655.  As  to  the  case  of  BickneU  ▼.  Goughy  it  was  a  plea  to  the  discovery 
and  relief,  without  confessing  the  truth  of  the  bill.  The  Court  seems 
to  have  adopted  the  rule;  Ey  analogy  to  the  practice  of  courts  of 
law.  What  was  the  determination  on  the  subject  of  a  bill  of  re- 
view ?  Certainly  upon  the  interest  of  the  public  vt  sit  Jinis  lUhm. 
It  is  a  time  fixed  by  policy.  If  they  had  stated  this  transaction  as 
being  recent,  we  should  have  pleaded  that  they  knew  it  twenty-seven 
years  ago. 

Lord  Chancellor,  (5)  The  bill  states  a  fraud  in  the  years  1760  and 
1764>,  by  misrepresentation  as  to  the  value  of  the  estate;  and  the 
plaintiff  states  himself  as  having  been  deceived :  I  am  desired,  by  the 
defendant,  to  gather,  from  the  circumstances  of  the  case,  and  from  the 
length  of  time,  that  the  plaintiff  acted  with  his  eyes  open,  and  that  he 
confirmed  the  transaction  at  some  period  since  1764,  but  it  does  not 
appear  when  he  was  undeceived :  this  puts  it  out  of  the  common  cases ; 
and  the  only  question  is,  upon  the  dicta^  that  length  of  time  cannot  be 
taken  advantage  of  upon  a  plea  or  demurrer.  It  might  as  well  be 
[•]  taken  advantage  of  by  a  plea  of  the  statute  of  limitations  as  any 
other  way. 

Demurrer  over-ruled. 

The  next  day  Lord  Chancdlor  explained  the  grounds  on  which  he 
had  disallowed  the  demurrer  in  this  case,  by  saying,  that  length  of  time, 
propria  jure^  was  no  reason  for  a  demurrer  (6) ;  that  it  was  only  a 
conclusion  from  facts,  shewing  acquiescence,  and  was  not  matter  of 
law :  that  he  could  not  allow  a  party  to  avail  himself  of  an  infer- 
ence from  facts  on  a  demurrer.  He  desired  it  might  be  attended  to, 
that  this  would  not  affect  the  weight  of  such  circumstances  at  the 
hearing.  (7) 

(5)  Lord  Redesdale  obaemred,  2  Scbo.  &  Lefroy,  63S.,  (stated  antea,  note  (1)  ),  that 
this  report  of  Lord  Thurhw's  first  judgment  is  hardly  intelligible.  See  the  explanatioa 
of  it  in  notes  (1)  and  (6). 

(6)  This  part  seems  undoubtedly  misrepresented  and  clearly  wrong.  See  note  (1) 
mntea.  Lord  Redetdale  has  given  the  substance  of  Lord  Tlturtbw'%  explanation  of  hk 
judgment  in  the  third  edition  of  his  Lordship's  valuable  IVeatise  on  Pleading,  p.  175. 
as  follows :  — 

'*  It  was  said  by  the  Court  that  the  party  who  demurs  admits  every  thing  well  pleaded 
''  in  manner  and  form  as  pleaded ;  and  a  demurrer  ought  therefore  in  a  court  of  lav 
"  to  bring  before  the  Court  a  question  of  law  merely ;  and  in  a  court  of  equity  a  qucstioo 
'*  of  law  or  equity  merely.  The  demurrer,  therefore,  must  be  taken  to  admit  the  whole 
**  case  of  fraud  made  by  the  bill,  and  the  argument  to  support  it  roust  be,  not  that  a 
*<  positive  limitation  of  time  has  barred  the  suit,  for  that  would  be  a  pure  question  of 
*^  law,  but  that  from  long  acquiescence  it  should  be  presumed  that  the  fraud  charged  did 
**  not  exist,  or  that  it  should  be  intended  that  the  plaintiff  had  confirmed  the  transactioD, 
<'  or  had  released  or  submitted  upon  such  consideration  as  to  bar  himself  from  tbe 
"  general  equity  stated  in  the  bill.  This  must  be  an  inference  of  fact,  and  not  an  ia- 
**  ference  of  law,  and  the  demurrer  must  be  over-ruled ;  because  the  defendant  has  no 
"  right  to  avail  himself  by  demurrer  of  an  inference  of  fact,  upon  matter  on  wfaidi 
"  a  jury  in  a  court  of  law  would  collect  matter  of  fact  to  decide  their  verdict  if  sulv 
«  mitted  to  them,  or  a  court  would  proceed  in  the  same  manner  in  equity.  Wbat 
<*  limitation  of  time  will  bar  a  suit  where  there  is  no  positive  limitation,  or  under  vbtf 
'*  circtunstances  the  lapse  of  time  ought  to  have  that  effect,  must  depend  on  tlie  fiKts  d 
**  the  particular  case,  and  the  conclusion  must  be  an  inference  of  fart,  and  not  sn  is* 
**  ference  of  law;  and  therefore  cannot  be  made  on  a  demurrer." 

(7)  See  the  conclusion  of  note  (1)  anteaj  from  whence  it  appears  the  cause  nerff 
came  on  again ;  Lord  Z).  being  advised  the  length  of  time  was  a  bar. 
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Friday,  15th  of  Juncy  the  Lord  Chancellor  sat  in  the  morning  to  hear 
causes ;  he  afterwards  went  to  tlie  House  of  Lords  and  prorogued 
Parliament ;  and  from  thence  to  a  Court  held  at  St.  James  %y  where 
he  resigned  the  Great  Seal  into  the  hands  of  His  Majesty,  who  de- 
livered the  same  to  Sir  James  Eyre^  Lord  Chief  Baron  of  the  Ex- 
chequer, Sir  William  Henry  Askhurst,  one  of  the  Justices  of  His 
Majesty's  Court  of  King's  Bench,  and  Sir  John  Wilson,  one  of  the 
Justices  of  His  Majesty's  Court  of  Common  Pleas,  as  Lords  Com- 
missioners for  the  custody  tliereof. 


Vol.  IIL  H  h 


ADDENDA  tr  ERRATA. 

To  note  (1),  upon  Pratt  y.  Tessier,  first  vol.  39.  add  as  follows:  "  Lord  Eldon  C  mi 
<'  the  10th  of  March,  1818,  made  a  general  order  of  Court  that  all  references  of  answers 
•<  for  insufficiency,  or  for  scandal  and  impertinence,  or  for  impertinence  made  in  the  same 
**  cause,  shall  be  sent  to  the  same  Master;  and  that  where  there  hat  been  a  reference  on 
*'  either  of  the  latter  grounds,  and  another  shall  be  made  as  to  the  sufiidency,  the  latter 
*'  re/brence  shall  be  to  the  tawm  Master.  See  the  order,  1  Swanst.  128.,  and  the  prerious 
«'  maUpractice  for  waat  of  it,  stated  Urid,  p.  233.'* 

To  Roundel  t.  Oitrrerj  2  vol.  67. 73.  add  a  note,  as  follows :  "  The  profession  wi\% 
**  find  a  better  report  of  the  judgment  in  that  case  from  some  valuable  MSS.  in  the  pos- 
•<  senion  of  Mr.  Cox,  in  1  Swanst.  Repv  383.  note.** 

Vol.  ill.  p.  ^63,  Bank  of  England  ▼.  Moffatt,  in  note,  line  12.  from  bottom,  liar  568. 
note,  read  668.  note. 

Vol.  iii.  p.  352.  in  line  3.  from  top,  inr  834.  read  43i. 
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A. 

[ABATEMENTl 

[Whether  bankruptcy  so  operate£,  Qu. 
(Lesard  v.  Wega^  et  vide  Kditor\  note) 
^     ^  PageAZS] 

ACCOUNT. 


Where  the  account  is  incidental  to  the  plaln- 
tifTs  title,  the  defendant  must  set  it  forth 
[^HaUyi.Noyes)  483 

ADEMPTION. 

Where  a  father  gives  a  sum  to  his  daughter  by 
will,  and  aftenvards  gives  an  equal  sum  as  a 
portion,  it  is  to  be  presumed  an  ademption ; 
and  a  conversation,  in  order  to  repel  the 
presumption,  must  clearly  refer  to  the  virill 
\EUit9n  V.  Cookson)  61 

Vide  SxTisrACTioN. 

AGENT. 
See  FiAOD.    Interest. 

[AGREEMENT. 
See  Specific  Perfoimance.) 

AMERICAN  LOYALIST. 

A  creditor,  having  it  in  his  power  to  obtain 
warrrants  for  payment  of  an  American  loy- 
alist's debt  out  of  his  estate  there,  is  bound, 
on  being  referred  to  that  property  by  the  de- 
fendant,  to  laake  it  available  as  fur  as  he 
can;  but  where  the  creditor  is  not  infonned 


of  that  property,  no  laches  can  be  imputed  to 
him  ;  he  therefore  shall  not  be  restrained,  by 
injunction,  from  prosecuting  his  suit  here*; 
although  the  debtor  shall  have  liberty  t© 
make  use  of  the  creditor's  name  to  obtaia 
the  warrants  to  make  them  available  as  far 
as  may  be  (Peters  v.  Erving)  Page  54 

Vide  Equity. 

ANNUITY-ACT. 

The  warrant  of  attorney  to  confess  judgment,  if 
an  assurance  ytxthin  the  unnuity-act  17Geo.9. 
therefore,  if  the  memorial  enrolled  does  not 
recite  it,  the  memorial,  and  all  subsequent 
proceedings,  are  void  (Davidson  v»  F'oiey) 

598 

The  Court  will  not  sufTer  the  cause  to  stand 
over  to  enrol  a  new  memorial  (S.C.)       ibid* 

But  a  memorial  of  a  contract  to  give  good  and 
sufficient  landed  security,  for  payment  of  an 
annuity,  as  a  consideration  for  the  convey* 
ance  of  a  real  estate,  need  not  be  enrolled 
(Jackson  V.  Lever)  605 

ANSWER. 

Where  a  foreigner  puts  in  an  answer  in  his  own 

language,  a  sworn  translation  must  be  filed 

with  it  (Simmonds  v.  Countess  4u  Barri)    265 

If  a  defendant  submits  to  answer,  where  ho 

might  plead  or  demur,  he  must  answer  fully 

(CartvSright  v.  Hotely)  SSg 

(Shepherd  v.  RoherU)  S39 

(riaU  V.  Aoyei)  485 

[But  still,    although   a  defendant  cannot  b^ 

answer  avoid  answering  fully  to  all  parti* 

culars  grounded  on  the  pltantiff^s  iiile,  he  may 

yet  avoid  setting  forth  the  particulars  of  ac* 

counts  if  he  even  by  answer  distinctly  nega- 
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tires  having  any  subject  matter  of  account 
referable  to  the  plairitifPs  title,  as  stated  in 
the  bill.  Ulterior  point  in  Shepherd  v.  J?o- 
herU,  from  Sir  ./.  SimeoiCs  MS.  notes  (yet  un- 
reported).    Vide  p.  48  J.  Editor's  note.*] 

See  Exceptions,  Parties. 

APPOINTMENT. 

Legacy  to  A.  for  life,  then  to  such  children  as 
she  should  appoint ;  in  default  of  appoint- 
mcnty  it  shall  go  equally  (  WitU  v.  Boddington) 

Page  95 

APPORTIONMENT. 

Dividends  of  money  in  the  funds,  shall  not  be 
apportioned  {Rashteigh  v.  Master)  99 

APPROPRIATION. 

Money,  part  of  a  residue,  was  laid  out  by 
trustees,  (with  a  trifling  addition,)  in  the 
funds;  though  there  was  a  gift  over  in 
certain  events,  it  is  a  good  appropriation 
{HuUhtTUWi  V.  Hammond)  128 

ASSETS,  MarthaUing  of. 

Testator  ordered  that  his  executors  should 
possess  bis  estates  and  substance,  to  pay  his 
debts,  and  save  legacies ;  the  assets  shsjl  be 
marshalled  (Fotier  v.  Coohe)  347 

AWARD. 

Exceptions  do  not  lie  to  an  award  (Price  v. 
WiUiams)  163 

[Sed  vide  Editor's  note,  ibid.] 

Award  and  release  pleaded  to  a  bill  to  open  an 
account:  the  plea  allowed  (Burton  v.  Eiling' 
ton)  196 

The  time  for  making  an  award  was  on  or  before 
the  Ist  day  of  Michaelmas  terjn,  it  was  after- 

.  wards  enlarged  ^  the  1st  day  of  Hilary 
term:  4Ui  ikward  made  on  the  1st  day  of 
Hilary  term  is  good  (Knox  v.  Simmonds)  3C8 

Where  there  is  a  non-performance,  the  proper 
motion  is,  that  the  party  stand  committed, 
Mid  the  service  must  be  personal  (S.  C.)   353 


B. 

BANK  or  ENGLAND. 

Though  a  residue  is  specifically  devised,  the 
Bank  has  no  right  to  restrain  the  executor 
firom  transferring  the  funds  (Bmii^Engltrnd 
v.  M^fftU)  260 

BANKER. 
See  BANxauiT, 


BANKRUPT. 

Where  the  indorser  of  a  bill  of  exchange  he* 
comes  bankrupt,  and  the  holder  proves  his 
bill  under  the  commission,  and  afterwards 
compounds  it,  and  discharges  the  accqitor 
without  notice  to  the  assignees  of  the  in- 
dorser, he  also  dischai^^es  the  indorser'f 
estate,  and  the  proof  of  his  debt  must  be  ex- 
punged (Smith,  ex  parte)  Page  I 

Creditor  obtaining  goods  of  his  debtor  just 
before  bankruptcy,  shall  not  prove  for  the 
residue  without  accounting  for  the  goods  so 
obtained  (^.r  parte  ejtudem)  46 

Creditor  admitted  to  prove  costs  taxed  after 
commission,  on  verdict  obtained  before 
(Simpson,  ex  parte)  'Aid* 

Creditor  borrows  money,  which  be  afterwards 
pays  with  interest,  afc^r  a  secret  act  of  bank- 
ruptcy; the  loan  repaid  considered  as  never 
borrowed,  and  he  shall  prove  his  whole  debt 
(Cimgaiton,  ex  parte)  47 

The  estate,  if  sufficient,  shall  pay  interest  for 
debts  which  bear  it,  but  not  if  it  will  break 
in  upon  the  allowance  (Morris,  ex  parte)   79 

Arresting  the  bankrupt  before  commission,  and 
keeping  him  in  execution  afler,  is  an  election 
not  to  proceed  under  the  commission 
(  Warder,  ex  parte)  191 

S.  P.  (Ex  parte  Cator)  216 

K.  and  S.  being  trustees  of  money  in  the  fiinds, 
sell  it  for  the  benefit  of  S.  who  dies  insolvent, 
K.  becomes  bankrupt ;  the  person  interested 
in  the  funds  may  prove  against  the  estate  of 
A",  the  value  of  the  funds  at  the  bankruptcy; 
though  5.*s  estate  be  first  liable  (Skakeskaft, 
ex  parte)  197 

Where  the  banknipt  and  another  are  executors 
of  a  creditor  of  the  bankrupt,  the  Coun  will 
permit  the  other  executor  to  prove  the  debt, 
though  there  be  a  suit  depending  in  the 
Ecclesiastical  Court  as  to  the  executorship 
(John  Sliaheshaft,  ex  parte)  198 

The  pledgee  of  a  bill  of  exchange  (though  for 
part  only,)  may  prove  the  whole  amount 
(Crossley,  ex  parte)  $37 

Two  assignees  of  a  banknipt,  one  solvent,  tbe 
other  a  bankrupt,  with  a  partnership,  to  which 
he  has  advanced  money,  which  tie  had  as 
assignee;  the  solvent  assignee  cannot  prove 
this  under  the  joint  commission,  there  being 
no  contract  with  him  (Apsey,  ex  parte)    265 

Bankers  receive  and  pay  money  on  account  of 
a  bankrupt,  after  notice  of  an  act  of  bank- 
ruptcy, all  the  sums  received  are  so  to  tbe 
use  of  the  estate ;  and  they  cannot  set  off  tbe 
payments  made,  or  be  allowed  to  come  in  as 
creditors,  and  claim  dividends  on  debts  paid, 
which  were  owing  before  the  act  of  bank- 
ruptcy (Hankey  v.  Vtmon)  siZ 
There  beinc  a  surplus  of  a  bankrupt's  estate, 
interest  allowed  to  creditors,  where,  by  course 
of  trading  and  settlinf;  accouDts,  interest  was 
allowed,  after  a  certain  credit  (Ckmpiom,  ex 

|Mr/r)  456 

.Wbcfc 
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Where  there  ii  s  Joiat  cominiuioa  Bgainit 
panner*,  and  n  teparate  commisrion  aj^iiiit ' 
one,  the  assigncei  havine  taken  poisession  of' 
the  whole  fund,  niiisc  divide  it  among  the 
joint  creditor*;  and  the  leparate  bond- 
credicon  of  the  other  partner,  cannot  claim 
af^idnst  them  {Haj^et/  v.  Garrait)     Page  4iT 

A  [fraudulent]  surrender  of  a  copyhold  estate  is 
not  an  Eict  of  bankruptcy,  under  1  Ja.  I.  c.  15. 
t.  S.  (CodtAol,  ei  parte)  509 

Where  there  is  a  bond  of  indemnity,  and  thi; 
petitioners  have  paid  part  before  bankruptcy  I 
and  part  after,  they  may  prove  the  whole 
(S.  CO  ihid. 

Interest  allowed  to  be  proved  on  the  bsnkrupi's 
note  to  bankers  not  reserving  interest,  there 
being  a  aurplus  of  ihj  bankruptii'  estate  after 
payment  of  20t.  in  the  pound  {Hankeif,  ex 
parle)  S04 

Tenant  in  tall  makes  a  mortgage,  with  covenant 
for  further  assurance,  and  becoraes  bankrupt, 
his  assignees  are  bound  by  the  covenant  (P^f 
V.  Dau&uz)  SSS 

BARON  AKD  FEME. 

Wife's   affidavit    cannot   be   read   against  her 

hu&band  (Sedgmict  v.  IValiint)  1 1 

Where  a  married  woman  will  consent  to  have 

Enn  of  her  fortune  (in  Court,)  paid  to  htr 
usband,  it  must  be  so  (,Dioiniuck  v.  Atliiiuon) 
105 

Where  a  wife's  estate  is  mortgaged  for  the 
benefit  of  the  husliatid,  she  hus  a  right  to 
stand  as  a  creditor;  but  this  may  be  repelled 
by  parol  evidence,  to  thuw  her  intention  to 
the  contraiy  {Clinlon  v.  Hooper)  £01 

A  wife's  legacy  (above  lOO  guineas,}  shall  not 
be  ptud  to  the  husband  without  her  consent 
bdng  taken  (where  she  resides  abroad)  before 
commissioners  (BourdHlon  v.  Adair)  S3T 

A  feme  covert  having  n  settlement  of  real  estate 
end  money  in  the  funds,  the  rent  and  divi- 1 
ilonds  to  be  paid  a%  she  should,  /rum  lime  lu 
lime,  direct,  with  a  contingent  remainder  in 
failure  of  i>suc  to  herself,  conveys  the  whole 
joiutly  with  her  husband  for  nayment  of  Ait 
debts,  the  conveyance  must,  be  carried  into 
execution  by  a  Court  of  Equity  (Pytia  v. 
Smil/i]  540 

Money  ordered  to  be  paid  to  the  husband  in 
right  of  his  wife,  is  a  vested  interest  in  him 
(fleygo/ff  V.  Annelteff)  362 

A  leasdiold  estate  being  settled  on  the  wife 
"  in  lieu  of  dower,"  is  not  a  bar  of  her 
thirds  {CrciweU  v.  Byrun)  Hid. 

Lega^  to  a  feme  covert,  "  her  receipt  to  be  a 
sufficient  discharge,"  is  c(|uivalent  to  saying, 
"  to  her  sole  and  separate  use"  (Lee  v. 
Pricaiu)  381 

Husband  and  wife  levy  a  fine  on  the  wife's 
estate,  and  settle  the  same  with  power  to 
revoke  and  create  new  uses,  they  ioin  in  ■ 
mortgage  term  to  secure  a  sum,  redeemable 
by  the  husband ;  the  mortgage  was  paid  olf,. 
and  the  term  swgncd  to- a  tnutee  to  auch 


uses  as  the  husband  ihouM  ^ipoFnt ;  BeBftn^ 
wards,  without  the  wife,  borrows  «  further 
sum,  and  make*  the  term  a  security,  and  the 
trnatee  joins  him  in  the  assignment:  the 
hnslMnd,  by  will,  orders  bis  jpenonal  estata 
to  be  applied  in  payment  of  debts,  esee^ 
those  secured  by  the  mortgaged  estates:  thu 
is  the  hu:ib3nd's  debt,  and  sball  be  paid  oat 
of  his  personal  estate,  not  by  the  mortgaged 
term  {Ailley  V.  Earl  of  Tankertiilie)  Page  545 
Husband    and   wife    agree   that  the  property 


cutjon  in  this  Court  (ElUt  v.  AOmitm)  BBS 
Articles  of  separation,  by  which  the  husb«nd 
was  to  pay  the  wife  lOO/.  ^-year,  decreed  to 
be  performed  at  the  suit  of  the  wife,  though 
the  husband  offered,  by  his  answer,  to  recnre 
her  back  {Guth  v.  Guth)  614 

BIDDING  opened. 
Upon  a  sale  in  this  Court,  thebiddine  may  be 
opened,  even  a  second  time,  where  tnsreport 
ot  the  purchaser  has  not  been  confirmed;  but 
shall  not  be  opened  at  ail,  if  the  report  hat 
been  confirmed  {ScoU  v.  Na^)  475  - 

BILL. 

To  open  a  settled  account,  must  state  specific 
errors  (Johmon  v.  CitrlU)  SSB 

To  perpetuate  lesiiinony  of  a  right  of  common 
and  way,  the  plaintiffs  claimed  in  right  of 
their  estates  or  olherwiie,  this<  is  too  loose  r. 
a  dcnnirrer  therefore   allowed   (C'reiull  t. 

Myllon)  481 

^.  creditor  of  A.  cannot  maintain  a  bill  i^nst 
the  representative  of  B.  to  a  part  erf  the 
residue  of  whose  estate  A,  is  entitled  (ffmA* 
V.  M'Aulai/)  6S4 

BILX,  S-uppimtntal, 

W^cre  a  new  person  or  interest  is  brought 
belbre  the  Court,  it  is  open  to  the  partte* 
to  make  any  objection  to  the  decree,  which 
they  might'have  made  at  the  first  hearing 

(/M  v.  Vhapmaii)  391 

BILL  of  EnAange. 

A.  bill  of  exchange  being  pledged  in  part,  the 

whole  amount  may  be  proved  by  the  pledgee 
(CroitUy,  ex  parte)  aST 

The  indoFser   is   bound  by  his  indonement, 

though  the  bill  is  bad  t^CUtrk,  ex  parte)     sss 

Vide  BiMXKuri. 

BOND. 

Thoutih  a  conrt  of  law  will  permit  a  plalntiflrto 
declare  upon  a  lost  bond,  that  doei  not  oust 
the  Jurisdiction  of  this  Court  {Alkbuot  *. 
Lcomtrd)  9Is 

A  bond  having  been  given  for  a  certun  *um|  . 

which  wsi  odculoted  to  be  the  amount  of  « 

U  h  3  tcudue 
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Kbidue  of  a  personal  estate,  it  turns  out  the 

•    same  is  miscalculated ;  bill  to  have  the  bond 

considered  as  a  security  only  for  the  real 

sum,  dismissed  {Burt  v.  Barlow)       Page  451 

Interest  on  an  old  bond  cannot  be  allowed,  in 

the  Master's  office,  beyond  the  penalty  {Tew 

V.  Earl  of  Winterton)  489 

S. P.  {Knight  T.  Maclean)  496 

See  Ns  exeat^  Parties,  Injunction,  Fraud. 

BOND  CREDITOR. 

Ordered  to  be  paid  out  of  the  money  in  court, 
which  was  to  be  laid  out  in  land,  which 
would  be  liable  (C'a//^/  v.  Money)  256 


C. 

CHARGE. 

A  charge  was  made  raisablc  when  A,  or  his 
issue,  should  come  into  possession ;  a  jointress 
who  had  an  estate  for  life,  conveyed  to  a 
trustee,  in  order  to  enable  A.  (who  was 
tenant  in  tail  in  remainder)  to  sutfer  a  re- 
covery, which  he  did :  having  such  an  interest 
as  enabled  him  to  sufier  a  recovery,  held 
coming  into  possession  within  the  terms  of 
the  AeeAy  and  to  make  the  charge  raisahle 
{HiU  T*  Broughton)  1 80 

Void.    See  Charity. 

See  Copyhold. 


CHARITY. 

Where  a  charity  is  so  given,  that  there  can  be 
no  objects,  the  Court  will  order  a  different 
scheme ;  but  not  where  objects  may,  (though 
they  do  not  at  present,)  exist  (i4//c>nidy  Gene- 
ral V,  Oglander)  1 86 

A  trust  for  the  advancement  of  Christianity, 
wanting  objects,  must  l>c  appointed  tie  novo 
{  AUorney  General  v.  City  of  Londim)  1 7 1 

The  college  of  William  and  Maty  in  Virginia^ 
who  were  appointed  administrators  of  certain 
charities,  having  become  subject  to  a  foreign 
power,  a  new  scheme  must  be  laid  before  the 
Court  for  the  administration  of  the  charity 
(S.  C.)  ibid. 

Testator  gives  a  legacy  to  a  charity  void  by 
statute  of  mortmain ;  by  codicil  he  gives  a 
less  legacy  "  instead  thercrof,"  to  a  different 
charity,  this  shall  bo  held  to  be  out  of  the 
same  fund,  and  void  {Lcacrofl  v.  Maynard) 

Where  a  residue  is  lefl  to  a  charity,  and  it  turns 
out  to  be  more  than  adcouate  to  the  objects, 
the  surplus  must  be  applied  to  similar  pur- 
poses {Attorney  General  v.  Earl  of  Winthel- 
tea)  373 

[Assets  bhal]  not  be  marshalled  for  a  charity  so 
as  to  throw  the  debts  upon  chattels  real  tOid,] 

i 


Mortgages  cannot  pass  to  a  charity,  though  in- 
cluded in  a  residue  (S.  C)  P*V  373 

Gift  of  a  residue  to  J.  Y.  to  such  ckaritMe  pur- 
poses as  he  should  n/if^oifi/,  recommending,  4^. 
J.  r.  dies  in  testator's  life-time :  the  charity 
shall  be  sustained  and  executed  by  the  Court 
(  Moggridge  v.  Thackwell)  5 1 7 

CHILDREN,  {who  shall  take  by  the  descrip^tm,) 

Gift  of  a  residue  to  the  children  of  A.  By  a 
codicil  a  sum  was  set  apart  to  secure  annu- 
ities. A  child  bom  after  testator^s  death, 
shall  not  take  {Hilly.  Chapman^  391 

Bequest  of  residue  to  all  the  chilaren  of  A.  the 
daughters*  shares  to  be  paid  at  21,  the  sons, 
at  31,  or  to  be  sooner  advanced,  with  survivor- 
ship, and  interest  for  maintenance;  it  shall 
be  divided  when  the  eldest  attains  SI,  and 
among  those  then  in  esse  {Andrews  v.  Parting' 
ton)  ^  401 

Where  a  legacy  is  to  be  divided  among  children 
at  a  given  time,  those  bom  before  the  time 
of  division  shall  take  {Pulsford  v.  Hunter)  416 

But  where  the  gifb  is  general,  all  shall  take 
{Hughes  V.  Hughes)  352.  434 

CODICIL. 

Two  codicils  nearly  the  same,  (though  with  a 
legacy  in  the  one  not  in  the  other)  held  to  be 
explanatory,  not  duplicative  {Moggridge  v. 
ThackwcU)  517 

COMPOSITION,  Real 

Cannot  be  established  without  shewing  the  deed 
creating  it,  or  proving  the  existence  of  such 
deed  {Heathcote  v.  Mainwaring)  217 

CONDITION. 

Where  art  estate  is  civen  upon  a  condition, 
taking  possession  binds  to  the  performance, 
though  there  be  a  lors  {Attorney  General  v. 


ChrisVs  Hospital) 


\ei 


CONDITION  of  Marriage. 

Legacy  given  to  a  female  infant;  by  the  codicil, 
testatrix  gave  the  father  a  power  in  case  she 
married,  during  his  lil'e-time,  without  his 
consent,  to  appoint;  she  marries  once  with 
his  consent,  the  condition  is  satisfied,  and  the 
power  gone  {Hutcheson  v.  Hammond)       128 

CONFIRMATION. 

To  a  bill  charging  fraud,  confirmation  and 
length  of  time,  not  a  ground  of  demurrer 
( Earl  of  Deloraine  r-  Browne)  «3S 

See  FaAcn. 
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COPARTNERSHIP. 

Though  a  copartnership  agreement  may  alter 
the  nature  of  real  estate,  it  must  be  express, 
so  to  do  {Thornton  v.  Dixon)  Page  1 99 

COPYHOLD. 

Testator,  by  will,  taking  notice  that  he  had  not 
surrendered  copyholds  which  he  devised,  but 
directed  his  heir  to  surrender  them,  and  de- 
vised other  estates  to  him :  though  the  copy- 
holds are  not  devisable  by  custom,  the  sur- 
render decreed  (  Wardell  r.  WardeU)        1 1 6 

A  surrender  may  be  supplied  for  a  limited  in- 
terest (to  the  wife  for  life)  though  the  devisees 
over  are  not  entitled  to  have  it  supplied  for 
them  {MarsUm  v.  Govoan)  170 

Copvhold  will  not  pass  by  general  description, 
where  there  is  freehold  to  satisfy  the  words ; 
though  it  had  been  supposed  to  be  a  free- 
hold, and  the  first  devise  was  for  payment  of 
debts,  and  then  given  to  a  younger  child 
otherwise  provided  for  (Lindopp  v.  Eboralt) 

188 

[A  testator  having  copyhold  unsurrenderecL  and 
no  freehold  estate]  surrender  supplied  for  a 
wife  against  a  distant  heir  not  provided  for 
by  the  testator,  though  providea  for  aliunde 
(Chapman  v.  Gthton)  329 

So  where  it  is  for  children  (Pike  v.  While)   286 

A  custom  in  a  manor  that  copyholds  shall  not 
be  surrendered  to  the  use  o(  a  will,  is  bad 
(S.  C.)  ibid. 

[Sed  Quere,  El  vide  Editor's  note]  ibid. 

Under  a  general  charge  for  pavment  of  debts 
where  the  testator  has  freehold  and  copyhold 
estates,  the  copyhold  is  liable  (Kenlish  v. 
KenHih)  257 

[A  fraudulent  surrender  of  copyholds  is  not  an 
act  of  bankruptcy  under  the  statute  of  James  I. 
Exparle  Cocktholl]  502 

COSTS. 

Where  a  testator  expresses  himself  so  ambigu- 
ously as  to  make  a  suit  here  necessary,  the 
costs  shall  be  paid  out  of  his  general  assets 
(JoUiJ^e  V.  East)  25 

S.  P.  (Baugh  y.  Reed)  192 

An  executor  who  ought  to  have  been  plaintiff 
was  made  a  defendant,  he  shall  have  his  costs 
(Blounl  V.  Burrow)  90 

Where  an  heir  at  law  is  defendant,  he  shall  have 
his  costs,  but  when  he  is  plaintiff,  and  vexa^ 
tious,  he  shall  pay  them  (Seal  \.  Brownlon) 

214 

Exceptions  will  not  lie  to  a  Master's  report  for 
costs  only  (Piil  v.  Mackreth)  521 

To  obtain  security  for  costs,  it  must  appear  the 
plaintiii*  is  retidcnl  abroad  (Green  v.  Char* 
nock)  571 

Costs  arc  in  the  discretion  of  the  Court  (Bennet 
College  V.  Carejf)  590 

See  Injunction^  Waste,  Exceptions,  Taus- 

T££Sr 


CREDITOR. 
See  Bankrupt,  Loyalist. 

COVENANT. 

A  covenant  to  appropriate  one  third  of  the 
produce  of  real  estates,  to  raise  a  sum  of 
money,  is  not  a  mere  personal  contntct  suable 
at  law,  but  creates  a  hen  upon  the  land,  and 
the  covenantees  have  a  right  to  have  it  speci- 
fically performed  (Legard  v.  Hodges)  Page  53 1 

Covenant  not  to  assign  without  licence,  does 
not  come  within  a  contract  to  grant  a  lease 
with  common  and  usual  covenants  (llcnder'^ 
son  v«  Hay)  632- 

'  See  Lease* 


D. 

DECREE. 

Though  obtained  by  fraud,  shtill  not  be  set  aside 
on  petition  (Mussel  V.  Morgan)  74 

Final,  cannot  be  made  on  an  interlocutory 
order,  without  consent  (Allan  v.  Bower)    J 49^ 

DEED. 

[As  to  a  court  of  equity  decreeing  void  or  un* 
conscientious  deeds,  &c.  to  be  delivered  up^ 
(Ryan  y.  Macmathy  15.  Thrale  y.  Boss,  57. 
with  the  Editor's  notes.)] 

The  construction  of  a  deed  cannot  be  varied 
from  its  expressions,  witliout  some  recital  to- 
justify  the  contract  (Doran  v.  Boss)  27 

See  Equity. 

DEMURRER. 

[Under  the  act  against  stockjobbing  (Windalc 
v.  Fall,  p.  11.  note)] 

May  be  filed  any  time  before  process  for  con- 
tempt (East  India  Compant/y.  Henchman)  372 

Demurrer  allowed  to  a  bill  to  perpetuate  testi- 
mony of  a  right  of  common  and  way,  the 
plaintiffs  claiming  in  right  of  their  estates  or 
otherwise  (Cretscit  v.  Mytton)  481 

Demurrer  allowed  to  a  bill  by  judgment  cre- 
ditors \n  Jamaica^  because  it  did  not  state  the 
cfiect  of  the  j  udgment  there  (  Cathcari  v.  Lewis} 

516 

Demurrer  to  a  bill  charging  fraud  in  misrepre- 
senting the  value  of  an  estate  to  vendor,  on 
the  ground  that  the  transaction  was  27  years 
old,  and  had  been  confirmed  by  a  deed  25- 
years  since,  over-ruled  (Earl  of  JDeloramo  v^ 
Browne)  695* 

See  Exceptions,  Injunction, 

DEPOSIT* 

Defendant  having  taken  a  deposit  of  a  lease  as 
a  security,  decreed  to  take  an  Btngjameat 
(Lucas  \.  Comer/ord)  MC 

H  h  4 
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DEVISB. 

Tesfaton'f  wilb  being  enceint,  he  ^ve  his  estate 
to  trustees  to  apply  profits  for  the  use  of  the 
child  (luring  intancy,  and  at  25  to  the  child  in 
fee ;  but  in  case  the  child  sliould  die  before 
S5  without  issue  remainder  over ;  the  child 
was  still  bom;  afterwards  testator  made  a 
codicUy  aflkming  his  will,  and  died  without 
issue;  forty-three  weeks  afler  his  decease  the 
widow  is  broucht  to  bed  of  a  son :  this  son 
cannot  taJce  the  estate  which  goes  to  the 
devisees^  over  (Foster  v.  Cooke)        Pmg§  347 

See  CoFYHOLD,  Heir* 

DISTRESS. 
See  Receiver. 

DISTRIBUTION.  Statute  ofi 
See  Legact. 

DOWER. 

Testator  gave  his  wife  an  annuity  (charged  on 
the  estate  of  which  she  was  dowable,)  she 
must  elect  between  that  and  her  dower. 
Accepting  the  payment  for  three  years  is  not 
mn  election  {Wakey.  Wake)  S55 

Testator  charged  his  estate  with  an  annuity  for 
his  wife,  she  shall  notwithstanding  have  her 
dower  {Foiter  v.  Cooke)  347 

Plea  of  purchase  for  real  consideration,  not 
•  good  to  a  bill  for  dower  (  Williams  v.  Lambe) 

2f)4 

Leasehold  estate  settled  in  bar  of  dower,  is  not 
a  bar  of  thirds  {Creswell  v.  Byron)  362 

Interest  not  given  on  arrears  of  an  annuity  in 
lieu  of  dower  {Tew  v.  Earl  of  Wintcrton)  489 


E. 


ECCLESIASTICiVL  COURT. 

The  Court  will  order  the  officer  of  the  eccle- 
siastical court  to  deliver  up  a  will,  to  be  pro- 
duced here,  on  secuiity  given  to  return  it 
(Lakey.  Caurfield)  263 

ELECTION. 

Testator  gives  a  marriage  bond  to  leave  2000/. 
to  the  wife  and  children,  but  if  no  children, 
to  the  wife ;  by  will  he  gives  hor  a  life-estate 
in  the  whole  property ;  she  shall  not  be  put 
to  an  election,  but  take  both  {Forsyth  v. 
OratU)  242 

Testator  gives  his  wife  an  annuity  (charged  on 
th%  estates  on  which  she  would  be  dowable) 
the  must  elect  between  the  annuity  and 
dower :  but  accenting  the  annuity  for  three 

•    3r«afB,  is  not  an  election  (  Wakey.  Wake)  255 

Tte  tol  ipoilir-iltld  CotUrh    {Foster  v.  Cooke) 

«47 


A  widow  having  di£fereot  interests  under  her 
marriage  settlement,  and  her  husband's  will ; 
and  proving  the  latter,  acting  under  it,  and 
receiving  the  rents  six  years,  held  to  have  made 
her  election  {Bulrickev,  Brodhurtt)  Page  88 

By  settlement  of  1712,  a  hoiiae  called  B.  part 
of  the  manor  of  H,  was  settled  upon  the 
settlor's  nephew  for  life,  remainder  to  the 
first  and  other  sons  in  tall,  with  diren  re- 
mainders over.  By  indenture  in  1729,  the 
brother  of  the  settlor  settled  the  remainder 
of  the  manor  upon  his  son  (nephew  of  the 
first  settlor),  for  life,  renndnder  to  W.  his  first 
son.  (then  bom,)  for  life ;  remainder  to  bb 
( W*%)  first  and  odier  sons  in  tail  male ;  and  a 
.  term  was  created  by  this  deed  to  raise  4000iL 
for  the  daughters  of  W.  and  there  was  a  pro- 
viso in  the  deed,  that  in  case  W,  or  suck  one 
who  should  come  into  possession  of  the 
manor  should,  within  seven  years,  convev  B, 
to  the  same  uses  as  the  manor  was  limited, 
he  should  have  a  power  of  making  a  jointure; 
but  if  he  should  refuse  or  neglect  so  to  do, 
all  the  uses  limited  of  the  manor ^  subsequent  to 
his  estate  for  life,  should  cease :  there  was  also 
a  provision  bv  which  W.  was  entitled  to  make 
leases,  for  tne  benefit  of  his  daughters  or 
younger  sons. 

W.  F,  the  grandson,  took  possesion  of  B, 
and  afterwards  of  the  manor,  tind  lived  seve* 
ral  years,  but  did  not  settle  B,  to  the  uses  of 
the  deed  of  1722,  but  sufiered  a  recovery  of 
it,  and  disposed  of  it  by  will :  and  did  not 
execute  the  power  of  jointuring,  but  chaf]ged 
the  term  with  4000/.  for  his  daughters,  and 
executed  the  power  of  leasing  for  their 
benefit. 

The  bill  was  to  have  B,  conveyed  to  the 
uses  of  the  deed  of  1722,  or  to  have  the 
leases  declared  void,  and  the  execution  of 
the  power  bad;  or  for  a  compensation  to 
the  amount  of  the  charges  on   the  manor 

His  Honor  held,  that  this  was  not  a  case  ef 
election  ;  and  that,  as  upon  neglect  of  settling 
B.  to  the  same  uses,  only  the  f  states  subsequnt 
to  W's  estate  for  life  were  wade  void,  %nd  the 
powers  (though  subsequent  in  the  order  of 
the  deed)  were  annexed  to  the  estate  for  Hfe, 
the  execution  thereof  ought  not  to  be  set 
aside  {Freke  v.  Lord  Barrington)  274 

I  The  doctrine  of  election  applies  to  a  deed 


well  as  a  will   (S.  C.  Bigland  v.  Huddlestone) 

^S  n. 

By  marriace  settlement  1500/.  was  to  he  laid 
out  to  tne  use  of  the  wife  for  life,  with  re- 
mainder in  case  she  should  survive,  to  her; 
and  if  the  husband  should  survive,  to  such 
uses  as  she  should  appoint ;  and  in  default,  to 
such  persons  as  would  take  under  the  statute 
of  distribution :  She  died  without  appoin^ 
ment,  leaving  a  daughter:  The  father  gave 
the  daughter  an  estate  in  fee,  in  performance 
of  the  covenant :  This  is  a  case  of  election; 
but  the  daughter  electing  to  take  under  the 

vUl. 
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vriW,  takes  the  penonaltj,  as  next  of  kin' 
{Hoarc  ▼•  Bamci)  Pttge  816 

EQUITY. 

A  court  of  equity  will  not  cbttj  into  execution 
a  voluntary  deed,  without  either  valuable  or 
meritorious  consideration  {Colman  v.  Sard)  1 2 

A  partner,  after  the  partnership  ceased,  gave  a 
joint  note.  Bill  filed  to  strike  out  the  plain- 
tiff (the  former  partner's)  name  have  the  bill 
retained  for  a  year,  and  a  trial  had ;  at  which 
the  plaintiff  at  law  could  not  prove  the  part* 
nersnip,  and  was  non-suited :  yet  Lord  Cnan- 
cellor  refused  to  decree  the  name  to  be  erased 
{Ri/any,  Mackmath)  15 

[Quere  this  decision.  Et  vide  the  Editor's  notes, 
and  (  ThraU  v.  Rost)  51] 

The  plaintiff's  testator's  property  being  con- 
fiscated in  America  (subject  to  his  debts)  a 
creditor  there  ought  to  apply  to  make  that 
property  available  to  the  payment  of  his 
debts,  before  he  sues  the  debtor  here  {Wright 
V.  Nutt)  326 

See  American*  Loyalist. 

EQUITY  OF  REDEMPTION. 

An  equity  of  Vedemption  cannot  be  taken  in 
execution,  under  the  statute  of  frauds  (Lysier 
V.  DoUand)  476 

ESTATE  FOB  LIFE,  (A^  Implicaiion,) 

Gift  to  testator's  t^^x>  daughters,  to  be  distri- 
buted to  their  children  by  their  wills,  raises 
an  estate  for  life  in  the  daughters  by  implica- 
tion {Ranisdaiy,  Ha$$ard)  236 

ESTATE  REAL. 

May  be  converted  by  a  co-partnership  agree- 
ment into  personalty,  but  must  be  so  ex- 
pressly to  have  the  ctt'ect  (  Thornton  v.  Dijcoh) 

199 

ESTATE,  REAL  and  PERSONAL. 

[As  to  real  estate  used  in  a  partnership.  Qucre 
whether  to  go  to  heir  or  personal  representa- 
tives. See  Thornton  v.  Dixon,  199,  and  Edit- 
or's note.] 

Testator  having  two  estates  in  mortcajie,  orders 
the  debt  upon  the  one  to  be  paid  out  of  his 
personal  estate,  and  charges  the  other  upon 
the  mortgaged  premises,  and  gives  the  residue 
of  his  personal  estate  to  persons  by  Nvhose 
death  in  his  life-time  it  lapses :  the  mortgaged 
debt  charged  upon  the  mortgaged  premises, 
shall  be  paid  out  of  the  personalty;  for, 
though  he  exonerated  the  personal  estate  for 
the  legatees,  non  constat  he  meant  so  to  do 
for  the  next  of  kin  (Hale  v.  Cox)  j722 


Where  there  is  a  charge  of  legacies  upon  dt^ 
real  estate,  thc^  shall  be  so  charged,  though 
they  are  first  directed  to  be  paid  out  of  the 
residue  of  the  personal  estat^  if  the  personal 
estate  prove  defective  {Minor  v,  Wiclateed) 

627 

EVIDENCE, 

In  what  cases  affidavits  shall  be  read  i^mt  the 
answer,  on  motion  for  injunction  (/mmmv. 
Humpage)  Pmge  463 

EVIDENCE  PAROL. 

[See  AUan  v.  Bower ^  1 49.  and  Hare  v.  Skearwood, 

166.] 

Admissible  to  shew  that,  when  the  wife's  estate 
was  mortgaged  for  the  benefit  of  husband, 
she  did  not  mean  to  be  a  creditor  against  his 
assets  {Clinton  v.  Hooper)  901 

Not  admissible,  to  raise  an  equity,  that  a  pen- 
sion granted  by  the  crown  to  the  defendant 
was  in  trust  for  the  plaintiff^  against  the  oath 
of  the  defendant  in  his  answer  {Fordyce  v. 
WiUit)  577 

EXCEPTIONS. 

If  a  bill  be  for  discovery  of  matters  penal  at 
common  law,  or  by  statute,  the  defendant 
need  not  demur  or  plead,  but  shall  have  the 
benefit  on  exceptions ;  but  when  the  time  for 
suing  a  penalty  expires  between  first  and 
second  answers,  on  exceptions  taken  toje* 
cond  answer  for  not  discovering,  the  excep- 
tions shall  be  allowed,  and  the  party  must 
discover  (  Williams  v.  Farrington)  88 

Exceptions  will  not  lie  to  a  Master's  report  for 
costs  only,  but  it  must  be  by  petition  (Pt/f  v. 
Macreth)  321 

See  Answer.    Award. 


EXECUTORS. 

Though  they  have  no  legacies,  are  trustees  where 
there  is  a  lapsed  legacy  or  a  residue  {Bettnet 
V.  Batchclor)  28 

Keeping  money  of  testator's  longer  than  the 
exigencies  of  his  affairs  require,  shall  pay  in- 
terest; but  one  shall  not  be  answerable  for 
the  sum  come  to  the  hands  of  the  other,  un- 
less they  have  done  joint  acts.  Each  shall  be 
liable  to  the  whole  costs  {LittUhalen  t.  Gof- 
coyne)  75 

An  executor  keeping  money  of  the  testator  in 
his  hands  liable  to  interest  and  costs.  Lord 
Chancellor  said,  if  he  laid  it  out  in  3  per  cents. 
the  court  would  affirm  his  act  {FraMin  v. 
Frille)  415 

Motion  granted  that  securities  shall  be  deli- 
vered to  executor  to  receive  money  (Jones 
V.  Jones)  SO 

Executor  made  a  defendant  where  he  ought  to 
have  been  plaintifi^  shall  have  Ids  t09tg{BibmU 
V.  Burrow)  90 
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fisecutor,  vbo  it  likewiic  a  trustee^  joining  In 
>  receipt  ud  ro-conveyance  of  a  mortgaged 
e«tate,  though  be  doei  not  receive  the  moae]', 
ii liable:  the  receipt  being  in  evidence,  no 
enquiry  can  be  made  u  to  the  (tat  {Sctt^firld 
*.  Houiet)  Pog'  90 

An  executor  i»  not  en^tled  to  hia  legacy  with- 
out prorii^  the  wQl  (alfitmgh  it  u  expreued 
M  ■  wmi  ^givtiludeJvrpiutfaPMir*]  (Read 
T.ihwgMM)  96 

MtM*^  ddjUM"  executor  b  not  an  exttogtnith- 
mtnt  of  ihtdAt  (Carey  v.Goodingt)        110 

The  court  will  not  order  mone^  to  he  paid  out 
to  an  infant  executrix,  but  will  refer  it  to  the 
Maatw  to  enquire  whether  there  are  any 
debta  or  l^acie«,  and  to  consider  of  h  mdn- 
tenance  (imparl  v,  Campari)  195 

Divide  a  part  of  their  teUator'i  property,  but 
leave  a  ruh  in  the  fundi  to  secure  an  an- 
tiuilv :  Bi  to  this,  they  are  joint-tenant*,  and, 
ODUie  death  of  one,  it  »hall*urvive(£a/>i^ 


Vide  Bankbuft. 


FEME  COVERT. 

Where  pcnonal  ertate  ii  pven  to  a  finne  eorert 
to  her  lole  and  Mparatc  use,  the  may  din>oie 
of  it  by  will,  without  the  asaent  of  her  lius- 
bend  (Felt^Maar  v.  Gorget)  8 

See  aho  Pylmt  v.  Smith,  340.  and  Etiit  v.  Al- 
kintoit,  S6S.  and  tiee  Baroh  and  Feuc. 


Alenant  having,  by  miircprcsentation  and  col- 
lunjon  with  tuaintilTi  iteward,  obtained  a  re- 
newal of  a  lease  for  lives  as  if  one  only  had 
dropped,  and  two  were  to  be  exchanged, 
when,  in  fact,  two  had  fallen,  decreed  to  pay 
the  value  of  the  two  livea,  andahall  noihare 
the  op^on  of  abiding  by  his  former  lease ; 
and,  if  he  cannot  pay  it,  the  steward  ahull 
(Etirl  0/  Abingdon  v.  BiOUr)  1 1 3 

An  agent  employed  to  sell  a  reversionary  le- 
gacy, buys  It  in  the  name  of  another,  after- 
wanls  fells  it  lo  the  leuatee  for  a  bond  pay- 
able after  the  death  of  his  father,  and  then 
obtains  a  money  bond;  the  transaction  ia 
fraudulent,  and  the  giving  the  last  bond,  and 
paying  interest,  no  confirmation  (C'mce  v. 
BaSari)  117 

Deed  ftaudulently  obtained,  is  no  revocation 

of  a  Will  {Haatt  v.  HTyM)  ise 

See  Dtcan. 

FRAUDS,  Stalute  of. 
Not  pleadable   upon  an    executory  contract 


Nor  where  the  contract  is  adtDOwladgcd  by 
letter  (Tiumey  V.  CrowUier)    P*ge  161.  118 

Putting  a  deed  into  the  handx  of  a  solicitor  to 
prepare  a  conveyance  to  a  soiHU-law,  not  ■ 
part  performance  to  take  an  agree 
of  the  statute  (BedSn^  v.  WWces) 


Xa   petition 
wed  him  in 


May  be  appcnnted,  and  maintenance  allowed 
itition,  without  suit,  and   die  cotu 
1  accouiiti(£x  parte  Sailer) 


HEm. 


Heir  directed  to  convey  copyholds  u 

dered,  and  having  other  cstatei  devised  to 
him,  decreed  to  convey,  though  the  ct^- 
holds  were  not  devisable  by  custom  (  Warddl 
v.  WardeU)  llfi 

See  Rkal  and  PaasoNAi.  Eitate. 

Where  an  heir  at  law  it  defendant,  be  diall 
havecosts;  but,irplainti^andVexatiout,he 
shall  pay  them  (Seat  v.  Broumitm)  an 

HEIR-LOOMS. 

Chattels  directed  to  go  as  hdr-looms,  aa  far  u 
the  rules  of  law  and  equity  will  permit,  vta 
in  the  first  tenant  in  tail  who  comet  into  eat 
(yaaghan  v.  Surttem)  101 


INJUNCTION. 

Afiidavitof  theeqniiyof  an  injunction  Inltmuii 
accompany  the  motion  for  a  subp<ena  (i>r. 
lancy  v.  Wailii)  IV 

Where  there  is  a  bill  filed  against  executor, 
and  a  decree  quod  conptitet,  nnd  for  credi- 
tors to  come  in,  if  a  creditor  brings  an  action, 
an  injunction  shall  issue  to  stay  trial  as  well 
as  execution ;  but,  if  the  action  be  brought 
before  the  bill,  and  he  chooses  to  discontinue, 
he  shall  be  allowed  to  prove  his  costs  at  law, 
in  addition  to  his  debt  (Goate  t.  Fryer)      ?.< 

[The  decision  has  been  over-ruled,  that]  aS- 
davit  of  the  merits  must  accompany  motion 
for  injunction  to  stay  proceedion,  when  the 
plaintiff  at  law  ia  abraad;  [and  that  it]  need 
not  accompany  the  application,  that  the  ser- 
vice of  the  tuDpcena  on  the  attorney  may  be 
good  service  (.Burte  v,  Pkiart)  24  [EdiL 

In  an  interpleading  bill,  Qa.  whether  themoney 
shall  not  be  brought  into  court  before  tbi 
metioa  for  u  injuactiM :  thoi^  Uie  prtc- 
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tice  seems  to  have  been,  that  it  has  been  held 
time  enough  if  brought  in  upon  shewing  cause 
ngiinst  the  motion  to  dissolve  the  injunction 
(Dungeif  V.  Angove)  Page  56 

[Et  vide  Editor's  note,  ibid,] 

Action  at  law  on  a  bond,  only  reciting  that  the 
obligor  was  (on  resignation  of  the  obligee's 
crttui  qui  trutt)  appointed  to  an  office, 
not  restrained  by  iniunction;  but  may  be 
pleaded  at  law,  in  order  to  try  whether  con- 
sideration was  corrupt  {Thraie  v.  Rott)      57 

The  practice  of  a  court  of  law,  compelling  a 
plamtifT  on  bond  not  to  take  execution  be- 
yond his  real  debt,  does  not  oust  the  juris- 
diction of  this  court  in  awarding  iniunction  : 
denuirrer,  on  that  ground,  over-ruled  {Codd 
v.  Wodeii)  73 

To  stay  execution,  and  also  to  stay  trial,  not 
<;ranted  as  one  motion  (Wright  v.  Braine)  87 

[it  Hcenis  however,  there  is  an  exception  to  this, 
in  the  case  of  creditors  suing  at  law,  after  a 
decree  to  account.     Vide  ibid,  note.] 

An  injunction  (on  behalf  of  a  creditor)  granted 
to  restrain  payment  of  purchase-money  to 
the  heir  {Greeny,  Lowes)  217 

Injunction  granted  on  amended  bill,  on  special 
motion,  without  affidavit,  afler  injunction 
dissolved  on  the  original  bill  (Edwards  v.  Jen- 
kins)  425 

In  what  cases  affidavits  shall  be  read  upon  mo- 
tion for  injunction,  after  answer  (Isaacs  v. 
Humpage)  463 

Injunction  to  restrain  defendant  from  nego- 
tiating a  bill  of  exchange  given  for  goods  not 
delivered,  issued  on  certificate  of  bill  filed, 
and  to  be  served  with  the  subpoena  (Patrick 
V.  Harrison)  476 

Injunction  to  stay  waste  refused,  where  the 
plaintiff'  and  defendant  in  possession  were 
tenants  in  common ;  but  granted  an  affidavit 
of  the  defendant's  insolvency  (SmaUman  v. 
Onions)  621 

INFANTS. 

Where  there  nrc  adult  and  infant  legatees, 
whose  legacies  arc  charged  on  a  real  fund ; 
though  the  adult  legatees  have  a  right  to 
have  their  lei^acies  immediately  raised,  and 
for  that  purpose  a  eale  may  be  necessary,  and 
the  heir  offers  the  purchase-money  to  be  laid 
out  as  a  security  for  the  interest  of  the  le- 
gacies given  to  the  infants  when  due,  the 
Court  will  not  deprive  them,  in  case  of  defi- 
ciency, of  recourse  to  the  real  fund  (Dicken^ 
son  V.  Dickenson)  19 

Legacy  given  to  an  infant  in  one  fund,  which 
failed,  not  opposing ;  his  l^acy  was  ordered 
out  of  another  fund  (Finch  v.  IngUs)        420 

See  Maint£Vamc£. 


INFANT  EXECUTOR. 
See  ExiCVToa* 


INSANITY. 


General    observations 
V.  Pamther) 


on    (Attorney  General 
PageA4\ 


INTEREST. 

[Trustee  being  also  a  receiver  under  a|Miblic 
trust,  with  a  sahury,  making  interest  of  ba- 
lances, is  accountable  for  mterett  theremiy 
notwithstanding  his  co*trusteea  had  settled 
his  accounts  without  demanding  it  {Baii 
of  Lonsdale  v.  Church)  41] 

Gift  of  a  special  residue,  the  interest  to  wife  for 
life,  then  to  the  niece  for  life,  then  the  prin- 
cipal to  her  children,  if  any ;  if  not,  to  the 
younger  children  of  A.  if  any;  if  no^  toi?.; 
the  general  residue  to  hit  wifb;  the  nephew 
and  niece  had  no  children :  the  interest  from 
death  of  the  niece,  to  that  of  the  nephew, 
falls  into  the  residue  ( IVyndham  ▼.  Wyndham) 

SB 

Agent  for  an  administrator  iLeeping  money  of 
the  intestate's  in  his  hands,  which  be  had 
proposed  to  the  principal  to  lay  out  in  the 
tuads,  shall  pay  interest  ( Browne  ▼.  SotMatue) 

107 

Though  the  gifl^  of  interest  will  vest  a  l^ey, 
mmntenance  will  not  (Pulrford  ?•  Hunter)  416 

Not  to  be  calculated  on  old  bonds  beyond  the 
penalty  (  Tew  v.  Earl  of  Winterton)  469 

S.  r.  (  Knight  v*  Madean)  406 

Not  given  on  arrears  of  an  annuity  in  bar  of 
dower  (Tew  v.  Earl  of  Winterton)  489 

See  Reckiveu.   Executor.    BAHKAurr. 

INTERPLEADER. 

See  Injunction. 


JOINTENANTS. 
See  Tenants  in  ComjcomjV 

JUDGMENT  (Foreign.) 

Where  a  bill  is  to  enforce  a  foreign  judfgnient, 
it  must  shew  the  effisct  of  the  ju^pnent  where 
pronounced  (Cathcart  v.  Lewis)  SIS 

JURISDICTION  OF  THi:  COURT. 
See  Injunction* 


K. 

KIN.    Kextqf 

Gift  of  residue  to  be  divided  among  the  next  of 
kin,  share  and  share  alike,  shall  be  divided 
among  survivine  brothers,  nephews,  and  nieces, 
(representing  deceased  brothers  and  sisters) 
(PhU^  V.  Garth)  «^ 

See  ExEcuTOM.    Lxgacy.    Rxsidujk  tnpM* 
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LEASE. 

Covenant,  in  a  corporation  lease,  to  renew 
upon  the  falling  in  of  one  life  for  ever ;  there 
is  no  equity  to  extend  it  to  the  case  where 
two  are  simered  to  fall  in,  although  a  com- 
pensation it  offered  {Bayley  v.  Corporalion  of 
Ijeomhiiter)  Page  529 

A  contract  to  grant  a  lease,  with  common  and 
msutUeovemaUit  does  not  comprise  a  covenant 
not  to  assign  without  license  (Henderson  v. 
Hay)  652 

LEGACY. 

Gift  of  lOOf.  to  the  four  children  of  A.  to  be 
equail J  divided,  considered  as  four  legacies 
{mole^wortk  v.  MoleswoM)  5 

hefBcy  of  10,000/.  to  two  sisters,  to  Ji)e  equally 
dmded  when  they  shall  arrive  at  twenty-one, 
it  •  tenancy  in  common ;  and  one  dying  un- 
der twentv-one,  her  share  shall  go  to  her  re- 
pretentatire  {JolMe  v.  EomI)  S5 

Tettator  living  in  Antigua^  giving  legacies  dc- 
terU>ed  to  be  tterlingy  and  another  without 
that  dttitinction,  the  interest  to  be  paid  to 

.  the  diildren  of  J»  G,  and  Mrs.  L,  tor  life, 

'  then  the  principal  to  the  grand-children : 
UL  the  l^acy  is  only  a  lepacy  of  current 
SMNMy  of  Antigua :  2d.  the  interest  shall  be 
4  per  cent,  not  Antigua  interest:  3d.  the 
children  of  J,  6\  and  Mrs.  L*  shall  take  the 
whole  interest  for  their  lives,  nothing  going 
over  till  the  death  of  oil  {Malcolm  v.  Martin) 

50 

Given  to  A,  to  be  divided  between  himself  and 
his  family;  well  paid  to  A.  {Cooper  v.  Thorn- 
ton) 96.  186 

[Aoquietcence  of  legatee  to  a  payment  made  to 
hit  father,  &c.;  how  far  binding  afler  length 
of  time,  &c.  t^.] 

Testator  gives  legacies  to  be  raised  by  the  means 
afber  pointed  out ;  then  directs  an  estate  to 
be  purchased,  a  sum  to  be  paid  for  mainte- 
nance, and  the  residue  of  rents  to  be  applied 
to  raise  legacies ;  the  legacies  are  charges  on 
the  estate,  and  one  of  the  legatees  dyinp  an  in- 
fant, shall  not  be  raised  for  the  administrator 
{Harriiou  v.  Naylor)  108 

Li^^y  to  the  seventn  or  youngest  child  of  A, 
A,  izd  six  children  at  testator's  death,  and 
had  had  another,  who  died  soon  :  afterwards 
the  plaintiff  was  born,  who  was  the  seventh 
child  living  but  eighth  in  order  of  birth; 
held  he  did  not  bear  the  description ;  and 
decreed  in  favour  of  the  youngest  child 
(West  T.  Lord  Primate  of  Ireland)  1 48 

Executors  cannot  justify  paying  a  legacy  paj^- 
able  at  twenty-one,  to  the  infant,  or  for  his 
uuef  except  for  necessaries  {Davis  v.  Austin) 

&&  f^f  a  residue  to  trustees  to  pay  interest  to 

.  ,  .roar*  persons  for  fife,  and,  after  death  of  sur- 

tifor^  to  divide  the  principal  lunong  the 


children :  two  died ;   the  interest  shall  bs 
paid  to  the  other  two  (ArmMnmg  v.  Eidridge) 

Pofe  S15 
Gifi  of  residue  to  certain  persons,  and  if  th^ 
should  die  in  the  life-time  of  testatrix,  to  their 
legal  representatives.  One  died,  his  next  of 
kin  shall  take ;  not  his  executor  bene6ciallj, 
nor  his  residuary  legatee  {Bridge  r.  AhbU) 

2S4 

Gift  of  residue  to  persons  related  to  the  testator, 
confined  to  persons  within  the  statute  of  dis- 
tributions {Rayncr  v.  Mowbray)  2«4 

Of  the  residue,  the  interest  to  be  paid  to  tes- 
tator's sisters  for  life;  in  case  any  of  them 
should  die  leaving  issue,  to  transfer  the  prin- 
cipal of  her  share  to  her  children  at  twentj- 
one;  one  of  the  sisters  died  in  the  life  of  tes- 
tator, her  children  are  entitled  {Rheederr, 
Ower)  240 

A  legacy  to  Lady is  void,  and  shall  not 

go  to  the  Master  to  be  supplied  by  parol  evi- 
dence {Hunt  V.  Hort)  311 

Of  all  mv  cloaths  and  linen  whatsoever,  only 
passes  body,  not  table  or  bed,  lineu  (S.  C.) 

ibid. 

To  A.  and  B,  the  children  of  C,  equally,  tbey 
take  per  capita  {Butler  v.  Stratton)  367 

To  the  descendants  ot  A.  and  ^9.  equally:  all 
descendants,  grand-children  as  well  as  children 
take  per  capita,  (S.  C.)  t6u/. 

Where  a  leeacy  is  of  the  value  of  securities,  ^. 
though  die  specification  be  varied,  the  le- 
gacy is  not  adeemed  {PuUfordy*  Hunter)  41$ 

Legacy  of  a  sum  to  be  divided  among  children,  ail 
those  born  before  the  time  of  division  shall 
take.   (S.C.)        ...  i^- 

Legacies  and  a  residue  given  in  banh  stock; 
testator  had  no  bank  stock,  but  htid  ^  per  cetU, 
consols,  which  would  satisfy  the  legacies  that 
way,  and  leave  a  residue ;  taken  so  by  con- 
sent {Finch  v.  Inglit)  420 

Legacies  charged  on  real  estates  shall  remain  so 
charged,  notwithstanding  they  are  ordered 
first  to  be  paid  out  of  the  residue  of  the  per- 
sonal estate,  if  the  personal  estate  prove  de- 
ficient {Jirmor  V.  Wicksteed)  eti'i 

LEGACY  adeemed. 

Legacy  given  out  of  a  debt,  which  is  afterwards 
paid  to  testatrix,  adeemed  {Badrick  v.  Ste- 
vens)  451 

LEGACY  contingent. 

Legacy  to  trustees,  in  trust  for  A.  till  twentr- 
one,  then  to  transfer  to  A, ;  but  in  case  A, 
should  die  under  twenty-one,  leaving  children, 
then  to  the  children  ;  and  in  case  A.  should 
die  under  twent}'-one  without  children,  then 
over :  A,  attains  twent3M>ne,  hut  dies  in  tes- 
tatrix's life-time,  leaving  children;  deter- 
mined at  law  that  children  took  nothing 
{Doo  V.  Brabant)  993 

LEGACY  hpied. 

Legacy  to  a  femrio  la&nti  with  power  to  tn»- 

tet* 
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tees  in  e?ents  to  lii'miiuBh  it :  and ' [supposed  { 
to  be]  comprised  in  a  miscalculation  of  the 
number  of  legacies  given  over  to  the  wife  in 
case  of  legatees  dying  before  becoming  en- 
titled, lapsed  by  the  death  of  the  legatee, 
though,  by  the  words  of  tlie  legacy,  it  would 
have  been  vested(  iV/o/«/iH?rM  v.  Molesworth)  5 
[  But  tins  was  reversed  on  a  re-hearings  ibid,  note] 
Legacy  charged  on  real  estate,  lapses  if  the  le- 
gatee dies  before  the  time  of  payment  {Har- 
rison V.  Naylor)  Page  108 

LEGACY  specific. 

Testator  reciting  that  he  hod  about  7000/.  navy 
hills,  gave  them  to  A, :  he  had  at  the  time 
about  the  sum,  but  they  were  afterwards 
sold,  and  other  navy  and  victualling  bills 
bought:  at  his  death  he  had  3400/.  navy 
bills,  but  a  large  quantity  of  victualling  bills, 
which  are  considered  as  the  same  in  the 
market:  this  is  a  specific  legacy,  and  only 
the  navy  bills  which  he  had  at  his  death  can 
pass  {Pitt  V.  Lord  Camelford)  160 

LEGACY  vested. 

To  A,  for  life,  remainder  to  B.  and  C. ;  or  in 
case  one  should  die,  living  A,  then  to  the 
survivor :  Jff.  and  C,  both  die,  living  A.  the 
legacy  was  vested,  and  shall  go  to  the  sur- 
vivor (Scitrfie/d  v.  Howes)  90 

The  word  maintenance  is  not  equivalent  to  m- 
terest,  for  the  purpose  of  vesting  legacies 
(  Pulsford  V.  Hunter)  4 1 6 

To  daughters,  eoua/fy  to  be  divided  among  tJiem 
when  they  arnve  at  twenty-four  years  of  age, 
is  vested  immediately,  and  only  the  payment 
postponed  {May\.  Wood)  471 

LENGTH  OF  TIME. 

Bill  charging  fraud,  length  of  time  not  a  ground 
of  demurrer  {Earl  of  Delorainc  v.  Browne) 

/  633 

^  LIEN. 

Bankers  having  securities  deposited  as  a  pledge 
for  1000/.  though  the  depositor,  at  his  death, 
is  indebted  in  a  larger  sum,  have  no  lien 
iurtherthan  the  lOOOf.  {Vandenzeev,  Willis) 

21 
See  Covenant. 

LUNATIC. 

"Where  there  is  a  reference  to  the  Master  in  a 
case  of  lunacy^  he  may  make  his  report, 
though  the  lunatic  be  dead  {Armstrongf  ex 
parte)        ,  238 

Crenerai  observations  on  lunacy  and  lucid  in- 
tervals {Attorney  General  v.  Partdker)      441 

X^rd  Ckaneellor  thought  that,  notwithstanding 
iha  words  of  the  statute,  the  Court  has 


authority  to  order  timber  decaying  on  the 
estate  of  a  lunatic  to  be  cut :  but  did  not 
absolutely  decide  that  point ;  or  whether  the 
produce  should  be  considered  as  real  or 
personal  estate  (  Ex  parte  Bromfield)  Page  51 0 


M. 


MAINTENANCE. 

[It  was  once  held  that]  the  Court  will  not  give 
a  maintenance  for  the  time  previous  to  the 
Master's  report,  but  on  very  particular  cir- 
cumstances {Andrews  v.  Partington)  60 
[Contrily  however,  now.    Editor's  note,  ibidl 

The  Court  will  grant  a  maintenance,  though 
there  is  no  cause  in  court  {Kent,  ex  parte)  88 

S.V,  {Salter,  ex  parte)         ^  500 

[Once  held  that]  no  maintenance  shall  be 
allowed  where  the  parent  is  of  abiKty  to 
maintain  his   children  {Pulsford  y.  ffwnter) 

416 
[But  contrti.  now.     Vide  Editor's  note,  ML] 

MASTER  IN  CHANCERY. 

Where  parties  go  before  a  Master  oo  a  mfer- 
encc,  he  must  receive  interrogatories  from 
both,  though  one  may  not  have  gone  into 
proof  before  {Hough  v.  WiUiams)  190 

In  matter  of  lunacy,  the  Master  mar  make  his 
report,  though  the  lunatic  be  ciead  {Arm^ 
strong,  ex  parte)  238 

MEMORIAL. 
See  Annwty  Act. 

MONEY  {jjayment  of  into  Court,) 

The  Court  will  not  order  a  balance  upon 
charge  and  discharge,  to  be  brought  in.  bdbre 
the  Master  has  made  his  report  (Fax  v. 
Mackreth)  45 

But  see  the  same  point  conirh  {ThampmM  r. 
Pi/efinch)  647 

Where  a  defendant  admits  money  to  be  in  his 
hands,  it  will  be  ordered  to  be  paid  into 
Court  {Strange  v.  Harris's  365 

Where  money  has  been  orclered  to  be  paid,  the 
motion  is,  that  the  party  shall  pay  It  tjy  a 
short  day,  or  stand  committed  {Vieienf 
v. )  S72 

See  Injunction. 

MONEY  {to  be  laid  out  in  kmd) 

Will  pass  by  the  words  landsy  tenements^  and 
hereditaments  whatsoever  and  wheresoever 
{Rashleigh  v.  Master)  99 

MOH^Y  {to  arise  from  sale  if  inul)  . 

Is  considered  as  land ;  and  the  devisee  djiii|g  In 
the  tife  of  teiUtrix,  lapses  i^tdekM  r, 
Hammond)  .         ^     t2« 
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I>ivideiid8  shall  not  Ue  apportioned  (Rathifigk 
V.  MaHer)  Page  99 

MORTGAGE. 

Although  non-payment  of  interest  for  20  years, 
where  clear  and  no  demand,  raises  a  pre- 
sumption cf  payment ;  yet,  on  doubtful  cir- 
cumstances, and  the  original  mortgage  ad- 

.  mittedy  referred  to  the  Master  to  enquire 
whether  any  interest  had  been  paid  {Trash  v. 
White)  289 

Mortaage  of  a  ship  in  the  port  of  Dublin,  and 
defivenr  of  muniments,  the  mortgagee  in- 
sured her  there,  and  made  a  second  mort- 
gage; the  second  mortgagee  took  possession 
as  soon  as  he  was  informed  she  was  in  an 
EngUih  port :  this  is  a  sufficient  possession  to 
take  it  out  of  the  statute  21  Jac.  e.  19.  {Bat- 
son^  ex  parte)  362 

Mortnges  cannot  pass  to  a  charity,  though  in- 
clude in  a  residue  {Attorney  General  v.  Earl 
rfWimskebea.  373 

Devise  of  an  estate  tubject  to  a  mortgage,  is  not 
safficient  to  exonerate  the  personal  estate 
{AMUe^  ▼.  Earl  of  TankervUle)  545 

Of  a  ship  without  reciting  the  registry  is  void 
{Hibbert  ▼.  Botteston)  57 1 

Tenant  in  tail  makes  a  mortgage,  with  covenant 
lor  fiirther  assurance,  and  becomes  bankrupt, 
his  assigpees  are  bound  by  the  covenant 
(Pye  v,  haubta)  595 

See  Estate. 

MORTMAIN. 

Testatrix  gave  the  residue  of  her  personal  estate 
to  trustees, "  to  cause  to  be  erected  and  built 
a  dwelling-house,  to  be  appropriated  to  the 
use  of  a  school-house,  and  directed  her 
trustees  to  purchase  land  for  that  purpose :" 
The  trustees  purchased  land  with  their  own 
money,  which  they  were  ready  to  give  to  the 
charity.  To  a  bill  praying  that  uie  charity 
might  be  carried  into  effect;  demurrer,  for 
that  the  charitable  legacies  were  void, 
allowed  {Attorney  General  v,  Nath)  588 

MOTION. 

Court  will  not,  upon  motion,  make  an  order 
that  will  decide  on  the  merits  of  the  cause 
{lakeM.  Beretford) 


366 


N. 


NAME. 

Testator  left  a  residue  to  the  children  of  his 
iitl«t  Eihella  and  Beyna;  EttreUm  had 
cliildm,  Beyna  had  none,  and  had  changed 
her  name  and  become  a  nun  professed ;  but 


he^  had  a  third  sister  iUberem  who  had 
children;  this  is  .not  sufficient  to  substitntf 
the  name  of  Rebecca  instead  of  that  of 
Reyna  {Dd  Mare  v.  RebeUo)  Page  446 

NE  EXEAT  REGNO. 

Not  issued  against  the  husliand,  on  the  affidavit 
of  the  wife  administratrix  of  her  former 
husband  {Sedgwkk  v.  fVatkim)  1 1 

Refused  at  the  suit  of  assignee  of  a  bond,  the 
original  obligee  being  dead,  without  repre- 
sentatives {Rmf  V.  Fenmich)  25 

Obtained  by  one  inhabitant  of  Aniigua,  a^nst 
another,  on  a  lost  bond,  discharged  on  giving 
security  to  abide  by  the  decree  {AtMnnm  v. 
Leonard)  218 

Must  be  upon  an  equitable  demand  (S.  C.)  Uud. 

To  obtain  it,  a  sum  certain  must  be  sworn  to  be 
due,  and  there  must  be  ground  for  the  sug- 
gestion [beyond  mere  suspicion]  that  the 
party  is  going  abroad  {SJieamian  v.  Sheantm) 

370 

Where  plaintiff  has  two  demands  on  defendant, 
the  one  liquidated,  the  other  not,  the  writ 
shall  be  marked  for  the  former  only  {Parker 
V.  Appleton)  4*J7 

Refused,  agamst  an  agent  of  a  surviving  exe- 
cutor, having  in  his  possession  a  bond  which 
was  the  security  for  n  residue  to  which 
pl^ntifTwas  entitled  {Story  v.  Higghu)     47^ 

NEXT  OF  KIN, 

Testator  ordered  real  estate  to  be  sold,  and  the 
residue  to  be  laid  out  in  the  funds,  to  remain 
for  10  years,  and  at  the  end  thereof,  gave 
the  same  to  his  next  of  kin:  those,  who  were 
so  at  his  death,  shaft  take  {Spink  v.  Lews) 

See  Legacy. 


O. 

OFFICE. 
See  Injuncttow. 

P. 

PARTIES. 

The  original  obligee  on  a  bond  being  dead, 
without  representative,  there  is  a  want  of 
parties  {Ray  v.  Fenwick)  25 

An  insolvent  debtor  is  not  a  necessary  party  to 
a  IhII  by  a  purchaser  of  his  interest  m  stock 
against  the  assignee  {CoUeU  v.  WolUuUm)  228 

BiU  for  a  moiety  of  a  readue,  the  other  moiety 
was  given  to  A.  for  life,  and  upon  her  de- 
cease, to  such  persons  as  she  should  appoint; 
in  default  of  appointment^  to  other  persons  : 
those  penont  must  be  parties  {Skerriti  v.  Bird) 

Si9 
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A  person  made  defendant,  who  is  only  a  witness, 
roust,  if  he  answers,  answer  fully,  though  he 
might  have  pleaded  it  {Cartwright  v.  HaUit/) 

Page  938 

S.  P.  {Shepherd  v.  RoberU)  239 

Bill  by  some  of  the  residuary  devisees,  all  must 

be  parties  (Parsmu  v.  NevUle)  365 

See  Practice. 

PARTNER. 

[As  to  real  estate  used  for  partnership  purposes, 
Qtt.  whether  belonging  to  heir  or  personal 
representatives  ?  See  Thornton  v.  Diron,  199. 
and  Editor's  note.] 

PAUPER. 

Shall  not  dismiss  his  bill  without  paying  costs 
{Pearson  y.  Belsher)  87 

PENAL  ACT. 
See  Exceptions. 

PETITION. 
See  Decree. 

PLEA. 

Of  stock  jobbing  act,  to  a  bill  for  discovery  of 
stock  transactions,  over-ruled  {Bancroft  v. 
Wentworth)  1 11 

Of  payment  of  a  sum  into  the  ecclesiastical 
court  to  prevent  a  commission  of  appraise- 
ment, and  accepted,  and  a  receipt  given,  dis- 
allowed, as  a  plea  in  bar  to  a  suit,  as  it  does 
not  show  that  the  party  had  no  farther 
demand  {Samuda  v.  Furtado)  70 

Defendants  to  a  bill  of  revivor  cannot  plead  to 
that  suit  a  plea  which  had  been  pleaded  to 
the  original  suit,  and  over-ruled  (S.  C.)    ibid. 

Of  a  fine  of  lands  in  Derbyshire,  and  elsewhere, 
with  averment  that  it  was  of  all  the  lands, 
sufficient  ( Butler  v.  Every)  80 

Of  statute  of  frauds,  over-ruled,  the  contract 
being  executory  {Rondeau  v.  Wyatt)  154 

So  where  the  contract  has  been  acknowledged 
by  letter  {Taumey  v.  Crowther)  161 

Plea  of  an  award  and  release  to  a  bill  to  open 
an  account,  allowed  {Burton  v.   Ellington) 

196 

Plea  of  purchase  for  valuable  consideration,  is 
not  good  to  a  bill  for  dower  {Williams  v. 
Lanwe)  264 

Plea,  by  the  East  India  Company,  to  a  bill  for 
an  account  filed  by  the  Nabob  of  Areot,  that 
by  charter  confirmed  by  parliament,  they  had 
certain  powers,  by  virtue  of  which  the  acts 
were  done,  over-mled;  it  not  setting  forth 
the  contents  of  the  charters  and  acts  of  par- 
liament {Nabob  of  Arcot  v.  East  India  Com' 
pany)  292 


Plea  must  be  set  down  within  eight  days 
{Jordan  v.  Sawkins)  Page  372 

Plea  of  statute  of  frauds  allowed,  where  a 
written  agreement  has  been  essentially  varied 
by  parol  (S.C.)  388 

[A  nc^tive  plea  —  such  as,  •*  no  partner**  •*  not 
heir,"  &c.,  is  now  held  good  {Hall  v.  Noyes) 

483] 

Where  the  defendant  pleads  a  former  suit  de- 

{>ending,  it  may  be  referred  to  the  Master  to 
ook  into  the  two  bills,  4^.  and  to  certify 
whether  it  is  for  the  same  matter  {Darnel  v. 
mtcheU)  544 

See  Demurrer. 

PLEDGE. 
See  Lien. 


PORTIONS. 

Charged  on  a  reversionary  fund,  shall  not,  in 
general,  be  raised  till  the  person  comes  into 
possession ;  yet,  where  it  is  expressly  directed 
under  a  power  that  they  shall  be  raised  as 
soon  as  may  be,  they  shall  bear  interest  from 
the  death  of  the  testator  {ConuMsy  v.  Conwtn^) 

267 

POWER. 

A  person  having  a  power  by  marriage-articles, 
to  charge  an  estate  of  whioh  he  was  tenant 
for  life,  with  intermediate  remainder,  with 
a  contingent  fee  to  himself,  executes  the 
power  by  will ;  the  contingent  fee  afterwards 
comes  to  him :  though,  by  the  accession  of 
the  fee,  the  power  is  gone;  yet  the  pro- 
vision made  by  the  will  shall  be  served  out  of 
his  estate  in  fee  {Cross  v.  Hudson)  50 

Power  to  divide  a  fund  among  all  and  every  the 
children^  to  be  vested  at  21,  and  in  default  of, 
or  pan  execution,  the  whole,  or  the  part 
unappointed,  to  go  to  all:  there  were  two 
children,  a  son  and  a  daughter;  a  partial 
provision  is  made  for  the  son,  who  died, 
(having  attained  21]  unmarried,  and  without 
issue.  A  subsequent  appointment  of  the 
whole  residue  to  the  daughter  is  a  good 
execution  of  the  power  {Boyle  v.  Bishop  of 
Peterborough)  243 

Power  to  the  survivor  of  husband  and  wife,  to 
appoint  among  children,  is  not  well  executed 
by  a  deed  by  both  {M*Adam  v.  Logan)     310 

Where  a  seal  'is  required  by  the  power,  an  ap- 
pointment among  children  without  seal,  void 
(S.  C.)  ,  ibid. 

Under  a  power  to  devise  among  children,  tes- 
tatrix gives  to  A,  (one  of  the  children)  for 
life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  first  and 
other  sons,  ^c,  remainder  to  J7.  (another  son) 
in  the  same  manner.  Q«.  Whether,  the  ex- 
cess being  void,  the  power  is  null,  and  the 
hdr  at  law  shall  take^  or  the  sona  shall  take 

sue- 
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•  fUccAiive  eitttes  for  life,  as  good  under  the 
power ;  or  whether  to  naintain  the  general 
interest,  the  sons  shall  take  estates  tail? 
( GriJUh  V.  Harrison)  Pogc  410 

PRACTICE. 

After  an  order  to  speed  the  cause,  the  j)Iaintifr 
has  a  whole  term  or  a  vacation  before  the 
bill  can  be  dismissed  (Mangleman  t.  Prosser) 

191 

[Sed  vide  the  Editor's  note]  ibid, 

[As  to  payment  into  Court  of  money  admitted 
by  defendant's  answer,  examination,  ^c*  565] 

[Plea  must  be  set  down  within  eight  days    572] 

Where  parties  are  beyond  the  jurisdiction  of 
the  Court,  service  of  subpoena  on  their  clerk 
in  court,  cannot  be  deemed  good  service, 
though  they  have  filed  a  bill  by  that  clerk  in 
court  {Bondw.  Duke  of  Newctutie)  586 

Where  there  are  cause  and  cross  cause,  and  the 
plaintifB  in  the  original  cause  are  many, 
several  of  whom  are  out  of  the  jurisdiction, 
and  some  peers,  motion  that  service  on  the 
clerk  in  court  be  good  service  refused ;  but 
the  plaintifis  shall  not  proceed  in  the  original 
cause,  till  they  have  answered  in  the  cross 
cause  (Anderson  t.  Lewis)      ^  ^    429 

An  order  of  dismission  set  aside  on  circum- 
stances (Ungard  t.  Webb)  454 

Bill  may  be  dismissed  with  costs  from  the  com- 
inein  of  the  answer,  where  that  answer  con- 
tains a  good  defence  (Hodgson  v.  Dand)  475 

[Where  a  master^s  report  is  against  the  title  in  a 
suit  for  specific  performance,  a  vendor's  bill 
may  be  now  dismissed  with  costs  upon  motion. 
Editor's  note  590] 

See  VuE-tL^  D£MC7RaEB. 

PRESUMPTION. 

A  legatee  having  been  abroad  26  years,  and  not 
heard  of  for  25  years,  the  Court  will  presume 
he  is  dead  (Dixon  v.  Dixon)  510 

PROBATE. 

A  prerogative  probate  is  necessary,  for  the  ac- 
countant-general to  pay  out  of  courty  money 
above  30L  (Docker  v.  Homer)  240 

PROCESS. 
See  Paeties^  Practice,  Sequestration. 

PURCHASE. 

Where  the  first  trust  is  forpayment  of  debt,  the 
purchaser  is  not  bound  to  look  to  the  appli- 
cation of  the  money  ( WiUiamson  v.  Curtis)  96 


R. 


REAL  AND  PERSONAL  ESTATE. 

Tcttatria  orders  lands  to  be  sold  and  the  money 
to  ba  laid  out  in  the  funds,  to  uses,  among , 


which  1000/.  was  to  be  paid  to  A.  het  exe- 
.  cutorsy  administrators,  and  assigns,  who  died 
'  before  the  testatrix :  the  gift  lapses,  and  shall 
go  as  land  to  the  heir  of  the  tesUtrix,  Ex 
parte  matemd,  being  the  side  from  whence  the 
land  came  (Hutchesony  Hammond)  Page  188 

RECEIVER. 

Of  a  public  trust,  (having  a  salary)  making  in- 
terest of  the  monies,  shall  account  for  it 
(Earl  of  Lonsdale  v.  Church)  41 

[Et  vide  tit.  Interests.] 

Permitted,  on  motion,  to  distrain  (Hvghetj. 
Hughes)  87 

Cannot  proceed  in  ejectment  (/r^im  ▼•  Loit/ 
Newhorough)  88 

Where  a  receiver  is  appointed,  upon  application 
of  a  niortgi^^ee,  and  erabcz7.1es  tlie  rents,  the 
loss  must  tall  on  the  mortgagor  (Biggey, 
Boumler)  565 

Exceptions  will  not  lie  to  a  Master's  report  of 
the  appointment  of  a  receiver,  without  snewing 
the  person  appointed  is  improper  (Thomas  v. 
Dawkins)  508 

REGISTRY  OF  SHIPS. 

A  Bill  of  sale  was  made  of  a  ship  as  a  collateral 
security,  and  the  papers  delivered,  but  there 
was  no  recital  of  the  registry,  (pursuant  to 
the  act  26  Geo.  3.)  this  cannot  be  supplied  as 
a  defective  conveyance  against  assignees  of  a 
1)ankrupt,  and  a  t)ill  for  that  purpose  dis- 
missed (Hibbert  v.  BoUesion)  i71 

REMAINDER. 

Devise  of  real  and  personal  estate  to  A,  and  his 
issue  lavrfully  begotten  to  be  divided  as  he 
should  think  fit,  and  if  he  should  die  without 
issue,  remainder  over,  is  a  life  estate  with  a 
power,  and  the  remainder  good  (Hockley  v. 
Alawbey)  bi 

RESIDUE. 
See  Interest. 


RESIDUE  (lapsed,) 

Where  the  residue  is  given  to  one  who  dies  in 
the  life-time  of  the  testator,  whereby  it  is 
lapsed,  the  executors,  though  they  have  no 
l^acies  are  trustees  for  the  next  of  kin 
(Bennet  v.  Baichelor)  sts 

REVOCATION. 

A  deed  obtained  by  fraud  is  no  revocation  of  a 

prior  will  (Hawes  t.  Wyait)  1 56 

[SedQMere?    ^/v^Te  EdiWs  BOt«  ibid,] 
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S. 


SALE  OF  LANDS. 

Money  paid  in  as  earnest,  at  a  sale  of  an  estate 
and  ordered  to  be  laid  out  in  the  funds,  is 
part  payment  of  the  purchase-money,  and  the 
vendor  must  abide  by  the  rise  or  fall  of  the 
funds  (Poole  v.  Eudd)  Page  49 

SATISFACTION 

A  portion  given  afler  a  legacjr,  shall  not  be  a 
satisfaction  of  it,  where  it  is  expressly  given 
in  satisfaction  of  a  different  claim,  or  where 
it  is  given  absolutely,  and  the  legacy  under 
limitations  {Baugh  v.  Reed)  1 92 

Neither  can  a  legacy  be  a  satisfaction  for  another 
claim  aliundl  unless  clearly  expressed  so  to  be 
(S.  C.)  ibid. 

See  Ademption. 

SECURITY. 

See  Deposit. 

SEQUESTRATION. 

Goods  sequestered  on  mesne  process,  cannot  be 

sold  {Halet  v.  SAqfto)  72 

When   it   is  for  non-payment  of  money,  the 

sequestrators  may  be  ordered  to  sell  (Cavil  v. 

Smith)  362 

Sequestration  for  non-payment  of  money,  [against 

a  M.  P.]  the  first  motion  is  niti  (Crawlei/  v. 

Clarke)  373 

SETTLEMENT  (on  marriage,) 

The  court  will  construe  a  settlement  according 
to  the  intent  of  the  parties,  though  the  literal 
expressions  be  otherwise  ( Woodcock  v.  Duke 
of  Dorset) 


569 


SOLICITOR. 


Where  any  part  of  a  solicitor's  bill  relates  to 
busiaess  done  in  this  court,  the  whole  is  sub- 
ject to  taxation  (Margerum  v.  Sandiford)  233 

SPECIFIC  PERFORMANCE. 

Before  the  court  will  decree  a  specific  per- 
formance of  a  purchase  of  an  insolvent  debt- 
or's interest  in  funds,  it  will  inquire  into  the 
value  (Colleitv,  WoUatton)  128 

[As  to  whether  the  Court  will  decree  specific 
performance  of  covenants  to  rebuild.  See 
Liucas  V.  Comerjbrd,  and  the  Editor* s  note  166] 

[Where  Master's  report  is  against  the  titles  a 
Vendor's  bill  may  now  be  dismissed  with  costs 
upon  motion.  Vide  p.  390.  Editor^ s  note^ 

A  contract  that  the  one  party  shall  convey  an 
estate,  and  the  other  shall  grant  nn  annuity, 
shall  be  specifically  performed,  though  tHe 
grantor  died  previous  to  any  payment  of  the 
annuity,  (one  having  become  due  and  been 
tendered)  (Jackson  v.  Lever)  605 

Vol.  Ill, 


Specific  performance  decreed  of  articles  of 
separation,  in  a  suit  by  the  wife,  though  the 
husband  offered  by  answer,  to  receive  her 
back  again  (Guth  v.  Chdh)  Page  614 

STOCK.JOBBING. 

Plea  of  the  stock-jobbing  act  to  a  Inll  for  disco- 
very of  stock  transactions,  over»niled  (Am- 
crqft  V.  Weniworth)  1 1 

[But  see  the  notes.] 

[The  six  months  mentioned  in  the  act  against 
stock-jobbing  means  lunar  months.  Windale 
V.  Folly  on  demurrer.  Editor's  no^es]        Hid, 

STOCKS. 

Where  a  sum  in  the  stocks  is  left  to  pay  the 
interest  to  A.  for  life,  then,  after  payment  of 
gross  sumsj  residue  to  him :  the  court  will 
not  permit  the  security  to  be  lessened  by 
laying  out  a  certain  sum  to  secure  the  legacies, 
and  paying  the  residue  in  money  t/^A*  (Sovndy 
V.  Benyon)  ^^^ 

SURVIVORSHIP. 

Testator  leaves  a  residue  in  trust  to  four ;  two 
die,  the  survived  shares  shall  survive  as  well 
as  the  original  ones  (WorHdges.  ChwrchiU) 

465 


T. 

TENANT  IN  TAIL. 

Tenant  in  tail  restrained  from  alienating,  pays 
off  portions  charged  on  the  estate  vitliout 
taking  an  assignment,  he  shall  be  a  creditor 
for  the  sums  paid,  which  shall  be  raised  for 
his  administratrix  (Countess  of  Shrewsbury  ▼» 
Earl  of  S/iretosbury)  UMJ 

TENANCY  IN  COMMON. 

Legacy  of  10,000/.  to  two  sisters  to  be  equally 
divided  when  they  should  arrive  at  SI  is  a 
tenancy  in  common ;  and  one  dying  under  31, 
her  share  shall  go  to  her  representative 
(JoUiffe  V.  East^  _  35 

Though  the  woras  share  and  share  alike  in  a 
will,  generally  creates  a  tenancy  in  common, 
they  cannot  do  so  where  there  is  an  express 
joint  tenancy  (Armstrong  v.  Eldridge)        215 

Gift  of  a  share  over  to  children  of  testator's 
cousins  share  and  share  alike,  at  their  aces  of 
21,  is  a  tenancy  in  common,  and  one  ^ng, 
her  shwrehpses  (Martin  y,  Wilson)  594 

See  Legacy. 

TENANCY  BY  CURTESY. 

Money  given  to  be  laid  out  in  land  for  a  place 
of  retirement  for  testator^s  aster,  '*  lo  be  for 
ever  entailed  on  her  issue."  The  husband  of 
one  of  the  daughters  of  the  sister  entitFed^tO  ll 
third  as  tenant  by  curtesy  (Dodson  r.  l^ajj)  404 

I  i 
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TENANT  PORLIFfi.- 

Testator  devised  his  estate  to  his  wife  for  life, 
**  with  liberty  to  cut  timber  and  underwood 
for  her  own  use,  but  not  to  sell."  She  cut 
uttdenvood  and  sold  it,  and  died :  her  estate 
is  not  accountable  for  the  money  produced, 
at  least  not  to  the  next  taker  for  life,  im- 
peachable for  waste  (P^of^  y.Butiock)Page  559 

TITLE. 

[It  it  sufficient  if  a  rendor  can  make  a  good 
title  at  any  time  before  the  Master's  final 
report.  BennH  Coil.  v.  Carey,  390.  Editor's 
note.] 

TRUST  (resuUing.) 

Testator  gave  the  produce  of  real  and  (lenonal 
estate  to  be  accumulated  for  \o  years,  then 
to  his  next  of  kin ;  having  but  one  brother, 
who  died  within  the  time,  it  is  lapsed;  so 
•  moch  as  was  real  estate  results  to  the  heir, 
and  so  much  as  was  personal  estate  to  the 
representative  of  the  brother  {Spink  v.  Lcioit) 

55S 
TRUSTElE. 

[Vide  tit  Iktebest,  and  Lord  Lonsdale  v.  Church 

Joining  in  a  receipt  and  re-conveyance  of  a 
mortgaged  estate,  liable,  though  the  other 
receive  the  whole  money  (Scurfield  v.  Hmves) 

90 

One  trustee  suffering  the  other  to  have  trust 
money  under  a  note  of  hand,  held  liable 
(Kebie  v.  Thompson)  112 

Where  two  are  trustees  of  money  in  the  funds, 
imd  sell  it  for  the  benefit  of  one  of  them, 
who  becomes  bankrupt,  the  persons  interested 
may  prove  against  his  estate  (Shakeshajt,  Ex 
parte)  197 

Ordered  to  pay  costs  on  misconduct  {Dawson 
V,  Parrot)  236 

See  Bankrupt,  Charity. 

TIMBER. 
See  Waste. 

TITHES. 
See  Composition. 

U. 

UNDERWOOD. 

See  Tenant  for  Life. 


V. 

VENDOlt  and  VENDEE. 
See&AJju 

VESTED  INTEREST. 

Gift  of  a  residue  to  children  not  to  be  divided 
till  22,  the  interests  are  vested  (Dodsni, 
Hay)  Page  404 

See  Legacy  vested. 

VOLUNTARY  DEED. 
See  Equity. 


W. 

WASTE. 

The  money  raised  by  sale  of  timber  improperij 
cut  by  tenants  for  life,  impeachable,  ordered 
to  be  paid  to  the  next  taker  of  the  inheritaaee, 
thougn  there  were  intermediate  remainden 
that  might  arise.  Such  tenant  cutting  tin- 
ber  will  lead  to  an  account,  but  where  oo 
more  timber  has  been  cut  than  charged  bj 
the  bill,  and  admitted  bv  the  answer,  the 
money  shall  be  paid  without  costs  (L«rv. 
Alston)  57 

Tenant  for  life  with  liberty  to  cut  timber  at  m*- 
soneAle  times,  is  not  to  cut  trees  planted  for 
ornament  or  shelter  to  the  mansion-house, 
or  sapling  trees  not  fit  to  be  felled  for  timber 
{Chamberlayne  v.  Dtammer)  549 

WILL. 

Where  testator  expresses  himself  incorrectly,  the 
Court  will  effect  the  intent  by  supplying  words 
{Dodson  v.  Hay)  404 

WITNESS. 

It  becoming  suspicious  that  a  witness  who  hsd 
been  examinea,  was  interested,  an  issue  was 
directed  to  try  the  fact  (Stokes  yr.Ai'Xeral)  m 

Re>examined  where  there  has  been  a  mistake, 
on  special  application,  and  the  mistake  ap- 
parent (Sandford  v.  St.  Patd)  370 

See  EviosNCE. 

WRIT. 
See  Ne  exeat  Regno. 
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Printed  by  A,  Surahan,  Law-Printer  to  His  MajeMy, 
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